of  California 
Regional 
Facility 


THE  LIBRARY 

OF 

THE  UNIVERSITY 
OF  CALIFORNIA 

LOS  ANGELES 

SCHOOL  OF  LAW 


>\  V.  A  £;v  v Yv  vr \\  ;\  vA 


1 

REPORTS 


OF 


CASES 


ADJUDGED  IN 


THE  SUPREME  COURT 


PENNSYLVANIA. 


BY 


THOMAS  SERGEANT,  $  WM.  RAWLE,  JUN. 


VOL.  XII. 


PHILADELPHIA: 

PRINTED  AND  PUBLISHED  BY  M'CARTY  &  DAVIS, 

No.  171,  Market  Street.. 

1827. 


/ 


45 

.Atf 

!£JA 
1816 


Eastern  District  tf  1'aituylvania,  to  iait  : 

BE  IT  REMEMBERED,  That  on  the  12th  day  of  February,  in  the  fifty-first 
year  of  the  Independence  of  the  United  States  of  America,  A.  D.  1827,  M'Carty  & 
Davis,  of  the  said  district,  have  deposited  in  this  office  the  title  of  a  book,  the  right 
whereof  they  claim  as  proprietors  in  the  words  following,  to  wit : 

"  Reports  of  Cases  adjudged  in  the  Supreme  Court  of  Pennsylvania.  By  Thomas 
Sergeant  and  Wm.  Rawie,  jun.  Vol.  XII." 

In  conformity  to  the  Act  of  the  Congress  of  the  United  States,  entitled,  "An  Act 
for  the  encouragement  of  Learning,  oy  securing  the  Copies  of  Maps,  Charts,  and 
Books,  to  the  Authors  and  Proprietors  of  such  Copies,  during  the  times  therein 
mentioned;" — and  also  to  the  Act,  entitled,  "An  Act  supplementary  to  an  Act, 
entitled,  '  An  Act  for  the  encouragement  of  Learning,  by  securing  the  Copies  of 
Maps,  Charts,  and  Books,  to  the  Authors  and  Proprietors  of  such  Copies  during  the 
times  therein  mentioned,'  and  extending  the  benefits  thereof  to  the  arts  of  Designing, 
Engraving,  and  Etching,  Historical  and  other  prints." 

D.  CALDWELL, 
Clerk  of  the  Eastern  District  of  Pennsylvania. 
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WESTERN  DISTRICT— SEPTEMBER  TERM,  1824. 
[PrrrsBURo,  SEPTEMBER  13,  1824.] 

SHAUPE  and  others  against  SHAUPE. 

IN   ERROR. 

In  an  action  by  the  widow  of  an  intestate,  upon  the  recognizance  entered  into  in 
the  Orphans'  Court  to  secure  her  interest  in  her  husband's  real  estate,  the  de- 
fendants may  give  in  evidence,  that  before  the  arrears  for  which  suit  is  brought 
accrued,  that  interest  had  been  levied  on,  and  sold  under  a  judgment  and  execu- 
tion against  her ;  and  if  the  sheriff  has  not  executed  a  deed  to  the  purchaser,  this 
is  no  objection  to  the  competency  of  the  evidence. 

FROM  the  record  of  this  case,  returned  with  a  bill  of  exceptions, 
on  a  writ  of  error  to  the  Court  of  Common  Pleas  of  Westmoreland 
county,  it  appeared  that  Eve  Shaupe,  the  defendant  in  error, 
brought  an  action  in  the  court  below,  against  Jacob  Shaupe,  Law- 
rence Shaupe,  and  George  Mumma,  jr.  on  a  recognizance,  dated 
August  21st,  1815,  entered  into  by  them,  in  the  Orphans'  Court 
of  that  county,  conditioned,  that  the  said  Jacob  Shaupe,  should 
well  and  faithfully,  in  all  things,  perform  and  comply  with  the 
terms  of  an  order  of  the  said  Orphans'  Court,  to  which  the  condi- 
tion of  the  recognizance  referred.  By  this  order,  the  said  Jacob 
Shaupe,  who,  as  eldest  son  of  Michael  Shaupe,  deceased,  had 
elected  to  take  the  real  estate  of  his  father  at  a  valuation,  was  di- 
rected to  pay  to  the  children  of  the  intestate  their  respective  shares 
of  his  estate,  in  one  year  from  the  date  of  the  said  order,  with  in- 
terest; and  to  pay  annually  to  his  mother,  Eve  Shaupe,  during 
her  natural  life,  the  interest  of  one  third  of  the  sum  at  which 

VOL.  xir.  B 


10  SUPREME  COURT  [Pitlsburg, 

(Shaupe  and  others  v.  Sliaupc.) 

the  estate  of  her  late  husband  had  been  valued;  and,  at  the  death 
of  his  said  mother,  to  pay  to  his  brothers  and  sisters  their  respec- 
tive proportions,  of  the  said  third  part. 

To  prevent  a  recovery  on  this  recognizance,  the  defendants  offered 
in  evidence,  the  record  and  proceedings  in  a  suit,  instituted  in  the 
Court  of  Common  Pleas  of  Westmoreland  county,  by  Jacob  Felgar 
against  the  said  Eve  Shaupe,  to  February  term,  1814;  in  which,  a 
judgment  having  been  obtained  by  the  plaintiff  for  ninety  dollars 
damages,  aji.ja.  issued,  returnable  to  August  term,  1816;  which 
was  levied  on  "  all  the  right,  title,  interest,  and  claim  of  the  de- 
fendant, of,  in,  and  to  the  annual  interest  during  her  natural  life, 
of  the  one-third  part  of  the  estimated  value  of  the  real  estate  of 
her  late  husband,  Michael  Shaupe,  deceased,  charged  on  the  said 
premises,  to  wit,  on  a  certain  messuage,"  &c.  To  February 
term,  1817,  a  venditioni  exponas  issued,  and  was  returned,  sold 
to  Jacob  Durston.  On  the  21st  of  February,  1S17,  Jacob 
Durston  executed  an  instrument  of  writing  under  seal,  by  which, 
after  reciting  that  he  had  made  the  purchase  for  Eve  Shaupe,  he 
bound  himself,  on  her  paying  to  him  the  amount  of  damages  and 
costs,  and  fifteen  dollars  for  his  trouble,  to  execute  to  her  a  deed 
of  conveyance,  for  the  estate  he  had  purchased.  On  the  20th  of 
March,  1817,  Jacob  Durston,  in  consideration  of  having  received 
from  Jacob  Felgar  the  amount  above-mentioned  for  his  trouble  in 
attending  to  the  sale  of  Eve  Shaupe's  interest  in  the  estate  of  her 
late  husband,  transferred  to  the  said  Jacob  Felgar  all  his  claim 
thereto.  A  certificate,  dated  the  21st  of  JJpril,  1817,  signed  by 
Humphrey  Fullerton,  sheriff,  was  also  offered  in  evidence,  which 
stated,  that  in  pursuance  of  the  venditioni  exponas  above-men- 
tioned, he  had  sold  "all  the  right,  title,  and  interest  of  the  said 
Eve  Shaupe,  in  and  to  the  annual  interest  during  her  natural  life, 
of  the  one-third  part  of  the  estimated  value  of  the  real  estate  of  her 
late  husband,  charged  on  a  certain  messuage,  &c.  to  Jacob  Dur- 
ston for  eighty-six  dollars."  Endorsed  on  this  certificate,  was  an 
assignment,  for  a  valuable  consideration,  by  Jacob  Durston  to  Ja- 
cob Felgar,  of  the  first  two  annual  payments  which  might  become 
due  since  the  sale,  and  to  the  said  Eve  Shaupe,  of  all  the  remain- 
ing payments,  during  the  natural  life  of  the  said  Eve  Shaupe.  A 
receipt  was  also  indorsed,  dated  April  21st,  1818,  signed  by  the 
said  Jacob  Felgar,  for  one  hundred  and  twelve  dollars,  from  Jacob 
Shaupe,  by  the  hands  of  Lawrence  Shaupe  and  George  Mitmma, 
jr.,  in  full  for  the  first  two  instalments. 

The  defendants  also  offered  in  evidence  the  record  and  proceed- 
ings in  two  other  suits,  in  which  judgments  for  costs  were  obtained 
against  the  said  Eve  Shaupe,  and  executions  issued,  which  were 
levied  on  her  interest  in  her  late  husband's  estate.  From  the  she- 
riff's receipts,  the  costs  of  these  suits  appeared  to  have  been  paid. 

The  defendants  further  offered  to  prove  that  the  purchase  by 
Jacob  Durston,  was  made  at  the  request  of  the  attorney  of  the  said 
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Eve  Shaupe  on  the  terms  contained  in  the  deed  of  the  said  Jacob 
Durston  above-mentioned. 

The  counsel  for  the  plaintiff  objected  to  the  whole  of  the  matters 
thus  offered  in  evidence;  and  the  court,  having  sustained  the  ob- 
jection, the  defendants*  counsel  excepted  to  their  opinion. 

Foster ,  for  the  plaintiffs  in  error,  argued,  that  the  plaintiff  below 
having  parted  with  all  her  interest  in  her  husband's  estate,  prior 
to  the  institution  of  the  suit,  it  could  not  be  sustained;  and  the 
court  below  erred  in  refusing  to  admit  evidence  of  that  fact.  Her 
interest  was  of  such  a  nature  as  was  capable  of  being  sold.  Before 
the  proceedings  in  the  Orphans'  Court  take  place,  the  widow  of 
an  intestate  has  a  freehold  interest  in  her  husband's  estate.  After 
those  proceedings,  it  is  in  the  nature  of  a  rent  charge.  It  is  a  tene- 
ment. 2  Bl.  Com.  16.  Co.  Litt.  6.  3  Com.  Dig.  306.  And  all 
tenements  may  be  taken  in  execution.  Cro.  Eliz.  272.  A  rent 
charge  may  be  levied  on.  The  slightest  interest  in  land  may  be 
sold.  2  Bac.  rfb.  699.  2  Binn.  91.  1  Yeates,  427.  It  is  no  ob- 
jection that  the  sheriff  did  not  exectite  a  deed;  for  an  equitable  in- 
terest will  pass  without  deed.  The  judgments  were  paid  by  the 
defendants,  who  thus  became  the  equitable  assignees  of  the  fund. 
A  deed  may  be  made  at  any  time.  Such  an  objection,  to  an  equi- 
table defence  in  a  case  like  this,  has  even  less  force,  than  if  it  were 
made  in  an  ejectment,  in  which  the  party  sought  to  recover  by  vir- 
tue of  such  a  title. 

For  another  reason  this  action  cannot  be  maintained.  There 
being  several  cognizees,  the  suit  should  have  been  brought  in  the 
name  of  all. 

•Alexander,  for  the  defendant  in  error,  in  answer  to  the  last 
point,  observed,  that  the  action  should  be  joint,  only  where  the  in- 
terest is  joint,  which  is  not  the  case  here.  Whatever  may  be  the 
force  of  such  an  objection,  however,  if  urged  in  time,  it  is  now  too 
late.  It  should  have  been  pleaded  in  abatement. 

In  relation  to  the  first  point  made  on  the  other  side,  he  contend- 
ed, that  the  widow  of  an  intestate  has  no  interest  in  the  land  of  her 
deceased  husband; — she  gets  money  instead  of  land.  It  is  not  in 
the  nature  of  a  rent  charge.  The  widow  has  no  right  of  distress. 
She  cannot  enter.  The  acceptance  of  a  recognizance  is  a  waver 
of  the  right  of  distress.  Her  interest  is  a  mere  chose  in  action  ; 
the  recognizance  is  a  bond  of  record.  Yoke  v.  Barnet,  1  Binn. 
358.  The  interest  became  personal,  and  was  absorbed  in  the  re- 
cognizance. Hamilton  v.  Lodge,  2  Serg.  §•  Rawle,  491.  Jack- 
son v.  Willard)  4  Johns.  41.  A  chose  in  action  cannot  be  levied 
on.  Goodie's  Administrators  v.  •fttkins,  14  Mass.  It.  380. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  J.  The  object  of  this  suit  is,  to  recover  arrears  said  to 
be  due  on  a  recognizance,  which  the  defendants  below  acknow- 
ledged in  the  Orphans'  Court,  to  secure  payment  to  the  plaintiff 
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of  interest  on  a  third  part  of  the  valuation  of  the  real  estate  of  her 
late  husband,  who  died  intestate;  which  arrears  accrued  after  her 
interest  in  the  estate  had  been  levied  and  sold  on  judgments  and 
executions  against  her.  On  confirmation  of  the  inquisition,  the  land 
was  awarded  to  the  eldest  son,  who,  together  with  the  other  de- 
fendants, jointly  and  severally  acknowledged  the  recognizance  in 
question  to  the  widow  and  younger  children  individually  by  name; 
the  condition  of  which  was,  in  general  terms,  that  he  should  well 
and  faithfully,  in  all  things,  comply  with  the  decree  of  the  court. 
This  decree  was,  that  he  should  pay  to  the  other  children  their 
distributive  shares,  and  to  the  widow,  annually,  the  interest  on 
her  third  of  the  valuation.  It  is  now  objected,  that  the  widow 
cannot  recover  without  joining  in  the  suit,  all  those  who  are  joined 
with  her  in  the  recognizance.  It  is  certainly  true,  that  an  action 
cannot  be  maintained  by  one  of  several  obligees,  even  though  their 
interests  be  separate,  without  averring  that  the  others  are  dead:  but 
then  the  defendant  must  take  advantage  of  the  defect  at  the  trial, 
unless  it  appear  on  the  pleadings;  and,  in  that  case,  it  will  be  error. 
From  the  paper  book  furnished  in  the  cause,  I  am  unable  to  say 
how  the  matter  stands  on  the  pleadings;  and  I  cannot,  therefore, 
say,  that  the  judgment  shall  be  reversed  for  this  cause. 

At  the  trial,  the  defendants  offered  in  evidence  several  judgments 
and  executions  against  the  plaintiff  below,  to  show  that  her  interest 
in  the  estate  had  been  divested  by  a  levy  and  sale;  and,  consequent- 
ly, that  she  had  no  title:  and  this  evidence  was  rejected.  She 
contends,  that  her  interest  was  a  mere  chose  in  action,  and  not  the 
subject  of  a  levy  or  sale  on  execution.  The  interest  of  the  widow, 
when  the  intestate  leaves  issue,  is  declared  by  the  Act  of  the  19th 
of  *flpril,  1794,  to  be  a  third  of  the  real  estate  during  her  life,  and 
a  third  of  the  personal  estate  absolutely:  but,  in  providing  for  par- 
tition among  the  children,  the  legislature  declare  in  the  twenty- 
second  section,  that  she  shall  not  be  entitled  to  the  sum  at  which 
her  portion  shall  be  valued,  but  that  it  shall  remain  charged  on  the 
land,  and  be  recoverable  "  by  distress  or  otherwise,  as  rents  are 
usually  recovered."  She  then  has  an  interest  issuing  out  of  the 
land,  in  all  respects,  of  the  nature  of  a  rent  charge.  By  the  Act 
of  1700,  "all  lands  and  houses"  are  subject  to  execution;  and  the 
Act  of  1705  declares,  that  "all  lands,  tenements,  and  heredila- 
ments  whatsoever,"  may  be  seized  and  sold  on  execution  when 
no  sufficient  personal  estate  can  be  found.  Is  not  an  interest 
issuing  out  of  land,  and  in  the  nature  of  a  rent  charge,  within 
the  purview  of  these  two  acts?  I  cannot  bring  my  mind  to  doubt 
of  it.  Under  the  Stat.  27  Ed.  3.  c.  9.  it  has  been  held,  that  if 
a  man  who  is  seized  of  a  rent  charge  bind  himself  in  a  Statute 
merchant,  the  rent  charge  will  be  extendible,  for  the  word,  land,  by 
which  the  statute  subjects  real  estate  to  be  taken  in  execution,  in- 
cludes all  hereditaments,  and  the  conusee  may  in  such  case  dis- 
train for  the  rent.  Moor.  PI.  104.  And  whatever  is  extendible  in 
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satisfaction  of  a  Statute  merchant,  may  be  taken  in  execution  on  an 
elegit,  although  the  Stat  13  Ed.  1.  c.  18.  which  gives  that  kind  of 
execution,  mentions  only  the  word  land.  But  our  Act  of  1705  is 
in  this  respect  much  stronger,  as  the  words  tenements  and  heredi- 
taments are  used  in  express  terms.  They  are,  however,  undoubt- 
edly superfluous;  as  the  word,  land,  includes  every  secondary  and 
derivative  interest.  That  there  was  no  sheriff's  deed  actually  exe- 
cuted to  the  purchaser,  furnishes  no  objection  to  the  competency 
of  the  evidence  as  it  was  offered,  whatever  might  be  the  effect  of 
the  want  of  it,  in  an  action  by  him  against  the  defendants.  The 
estate  of  the  present  plaintiff  was  seised  in  execution,  and  her  title 
was  so  far  divested  by  the  levy,  as  to  disable  her  from  maintaining 
an  action  whilst  the  levy  remained  undisposed  of;  and  that  was  all 
which  it  was  material  for  the  defendants  to  show.  They  could  not 
have  safely  paid  her  any  arrears  that  accrued  after  the  levy,  because 
those  very  arrears  were  part  of  the  estate  seised,  although  it  would 
be  otherwise  with  arrears  actually  due  at  the  time,  for  these,  after 
becoming  due,  are  nothing  but  a  chose  in  action.  We  are  of  opi- 
nion, therefore,  that  the  evidence  should  have  been  admitted. 

TILGHMAN,  C.  J.,  having  been  absent  during  the  argument,  gave 
no  opinion. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 
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SUTTON  and  M'NICKLE  against  IRVVINE  and  another. 

IN   ERROR. 

A  gnarrantee  given  by  one  partner,  in  the  name  of  the  firm,  does  not  bind  bis  co- 
partner, unless  it  be  in  the  regular  line  of  business,  or  be  afterwards  adopted 
and  acted  upon  by  the  co-partner. 

WRIT  of  error  to  the  Court  of  Common  Pleas  of  Allegheny 
county. 

The  action  in  the  court  below  was  brought  by  Mary  and  John 
frwine,  the  defendants  in  error,  against  the  plaintiffs  in  error, 
Sutton  and  M'Nickle,  partners  in  trade,  on  an  alleged  guarranty 
on  the  sale  of  a  quantity  of  cordage,  by  the  plaintiffs  below,  to  one 
Hiram  Hanshitt.  The  facts,  as  they  appeared  in  evidence  on 
the  trial,  were  as  follows:  M'Nickle  came  to  the  rope-walk  of  the- 
plaintiffs  in  company  with  another  person,  who  handed  a  letter  to 
Irwine,  who,  upon  looking  at  it,  shrugged  up  his  shoulders;  upon 
which  M'Nickle  said,  "  Do  not  be  uneasy,  /  (according  to*  some  of 
the  witnesses,)  or  we  (according  to  others,)  will  see  you  pi 
The  account  was  sent  to  Sutton  and  M'Nickle,  and  aftonv 
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whea  called  upon  for  payment,  M'Nickle  said,  that  Hanshitt 
would  be  in  town  in  a  few  days,  and  he  would  see  it  paid.  The 
cause  had  been  submitted  to  arbitrators,  before  whom,  at  their  first 
meeting,  M'Nickle  attended;  and,  in  a  conversation  which  then 
took  place,  he  admitted,  that  if  the  plaintiffs  could  not  recover  from 
Hanshitt)  the  defendants  were  liable.  At  the  second  meeting, 
Sutton  attended  and  denied  the  liability  of  the  firm. 

In  the  plaintiffs'  books,  the  goods  were  charged  to  Hiram 
Hanshitt  alone. 

The  notes  of  the  charge  of  the  presiding  judge,  it  appeared,  had 
been  lost  since  his  death;  but  the  certificates  of  his  two  associates, 
given  under  oath,  were  returned  with  the  record,  which  stated 
that  the  charge  was  in  substance  as  follows: 

"That  there  could  be  no  doubt,  that  one. partner  could  bind 
the  firm  in  a  case  of  this  kind,  without  the  knowledge  of  the  other; 
and  that  if  the  jury  were  satisfied  that  M'Nickle  made  the  assump- 
tion on  the  part  of  the  firm,  they  would  find  for  the  plaintiffs." 

To  this  opinion  an  exception  was  taken  by  the  counsel  for  the 
defendants. 

The  opinion  of  the  court  was  delivered  by 

DUNCAN,  J.  The  alleged  defect  in  the  declaration,  in  not  setting 
forth  notice  of  non-payment  by  the  original  debtor,  is  cured  by  the 
verdict.  That  point  was  not  made  below;  and  we  must  now  take 
it  for  granted,  that  the  notice  was  proved.  The  notice  was  not 
the  consideration  or  gist  of  the  action;  and,  after  verdict,  the  court 
will  presume  every  thing  to  have  been  done  at  the  trial  necessary 
to  support  the  action,  unless  the  contrary  appears  on  record. 

The  action  was  founded  on  a  guarantee  of  Sutton  and  M'Nickle 
to  the  plaintiffs  below,  for  the  payment  of  certain  cordage,  to  be 
furnished  by  them  to  one  Hanshitt.  Sutton  and  M'Nickle  were 
not  the  original  debtors;  nor  were  the  articles  furnished  to  them  on 
the  account  of  the  partnership,  or  any  one  of  the  partners. 

This  kind  of  assumption  for  the  debt  of  another,  should  be  made 
out  by  very  clear  proof.  It  is  to  be  regretted  that  the  provisions 
of  the  statute  of  frauds  and  perjuries,  requiring  a  note  in  writing, 
where  one  man  assumes  the  debt  of  another,  had  not  been  incorpo- 
rated into  our  act  of  assembly. 

The  return  by  the  associate  judges,  Riddle  and  M'Clure,  sup- 
plies the  loss  of  the  presiding  judge's  notes.  I  consider  it  in  the 
same  view  as  if  these  gentlemen  had  made  the  return  on  a  certio- 
rari  directed  to  them,  and  as  now  forming  a  part  of  the  record. 
•  There  is  no  doubt  that  M'Nickle  is  bound,  but  the  matter  in  con- 
troversy was,  whether  Sutton  was;  and  the  question  put  to  the 
court,  and  on  which  their  instruction  was  required,  was,  whether 
one  partner  could,  in  a  transaction  of  this  kind,  bind  the  firm:  and 
the  opinion  of  the  court  was  distinctly  stated,  that  one  partner,  in 
a  debt  of  this  kind,  can  bind  the  firm  without  the  knowledge  of 
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the  other;  and  that  if  the  jury  were  satisfied  that  M'Nickle  made 
the  assumption  on  the  part  of  the  firm,  they  should  find  for  the 
plaintiffs. 

This  is  a  naked  question, — not  put  to  the  jury,  as  a  matter  in 
any  way  contracted  with  reference  to  any  business  transacted  by 
the  firm;  but  as  a  broad  principle,  that  one  partner  may  in  any 
transaction,  to  any  amount,  in  any  case  bind  the  house. 

The  general  rule,  applicable  as  well  to  general  as  to  special  part- 
nerships, is  this, — that  in  relation  to  their  joint  concerns,  one  01' 
several  partners  may  bind  the  rest;  but  he  cannot  enter  into  any 
engagement  binding  the  firm,  unconnected  with  and  foreign  to 
the  partnership:  and  where  a  person  deals  with  one  of  the  part- 
ners, in  a  matter  not  within  the  scope  of  the  partnership,  the  in- 
tendment  of  law  is,  that  he  deals  with  him  on  his  private  account, 
notwithstanding  the  partner  may  give  the  partnership  name,  unless 
there  be  some  circumstances  in  the  case  to  destroy  that  presump- 
tion. Livingston  v.  Roosevelt,  4  Johns.  251. 

If  a  man  gives  a  partnership  engagement  in  the  partnership  name, 
with  regard  to  a  transaction  not  in  its  nature  a  partnership  trans- 
action, he  who  seeks  the  benefit  of  that  engagement  must  be  able 
to  say,  that  though  in  its  nature  not  a  partnership  transaction,  yet 
there  was  some  authority  beyond  the  .mere  circumstance  of  part- 
nership to  enter  into  that  contract,  so  as  to  bind  the  partnership; 
and  then  it  depends  on  the  degree  of  evidence,  as  to  such  authority. 
Ex  parte  Parke,  6  Ves.  jr.  604.  In  such  case,  previous  autho- 
rity or  subsequent  approbation  must  be  shown.  Ex  parte  Bur- 
r&ws,  8  Ves.  jr.  540.  But  here  the  opinion  is,  that  the  very  act, 
without  the  knowledge  or  privity  of  the  other  partner,  alone  binds 
him.  The  law  is  well  settled,  by  a  series  of  decisions,  and  it  com- 
ports with  all  justice  and  reason  that  it  should  be  so  settled,  that  a 
guarantee  by  one  partner  in  the  partnership  name,  unless  it  is  in 
the  regular  line  of  business,  cannot  bind  the  other  partners;  but 
if  it  be  afterwards  adopted  and  acted  upon,  it  does  bind  them.  4 
Eap.  208.  3  Campb.  Nisi  Prius,  209.  And  the  act  and  assurance 
of  one  party,  made  with  reference  to  the  business  transacted  by 
the  firm,  will  bind  all.  2  Barn.  4*  JHd.  678.  As  the  cause  goes 
back  for  a  new  trial,  it  is  proper  that  it  should  go  without  preju- 
dice; and  therefore  I  refrain  from  giving  any  opinion,  how  far  any 
thing  which  took  place  before  the  arbitrators,  amounted  to  a  recog- 
nition on  the  part  of  Sutton.  It  is,  however,  proper  to  state,  as  a 
general  principle,  that  in  order  to  affect  a  party,  the  admission  of 
liability  should  be  explicit,  and  not  by  way  of  inference:  the  arbi- 
rators  or  by-standers,  if  called  on  to  testify,  should  state  substan- 
tially what  the  party  did  admit;  for  it  is  not  sufficient  to  state  the 
conclusion  drawn  by  the  witness. 

TILGHMAN,  C.  J.  was  absent  during  the  argument,  and  gave  no 
opinion. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded, 
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BEACH  against  MORRIS. 

IN  ERROR. 

If  a  man  covenants  by  articles  of  agreement,  to  convey  land  to  another,  for  which 
the  latter  agrees  to  pay  by  instalments,  and  on  payment  of  the  last  instalment,  to 
receive  a  deed  of  conv  eyance,  and  he  assigns  the  articles  and  the  land  to  another, 
subject  to  the  payment  of  the  whole  of  the  purchase  money,  by  whom  no  part 'of 
it  is  paid,  the  vendor  cannot,  after  all  the  instalments  have  become  due,  maintain 
an  action  of  debt  for  the  purchase  money  against  the  assignee  ;  there  being  no 
privity  either  of  contract  or  of  estate  between  them. 

WRIT  of  error  to  Crawford  county. 

This  was  an  action  of  debt,  for  the  purchase  money  of  a  tract  of 
land,  in  which,  on  a  demurrer  to  the  plaintiff's  declaration,  judg- 
ment was  given  for  the  defendant. — The  facts  were  as  follows: 

Isaac  Beach,  the  plaintiff,  by  articles  of  agreement,  dated  the 
1st  of  March,  1815,  agreed  to  sell  and  convey  in  fee  simple,  to  a 
certain  James  Wilson,  a  tract  of  land  containing  one  hundred  and 
twenty  acres  in  Crawford  county;  for  which  Wilson  covenanted 
to  pay  him  one  hundred  and  thirty-seven  dollars,  in  six  equal  an- 
nual instalments,  and  on  the  payment  of  the  last  instalment  he  was 
to  receive  a  deed  of  conveyance.  Possession  was  delivered  to  Wil- 
son, who  made  improvements  and  resided  on  the  land  until  the 
1st  of  *flpril,  1817,  when  he  assigned  to  the  defendant  the  aforesaid 
articles  of  agreement  and  tract  of  land,  subject  to  the  payment  of 
the  whole  purchase  money.  The  defendant,  immediately  after  this 
assignment,  entered  an  the  land,  cultivated  it,  and  received  the 
produce  thereof  for  his  own  use,  and  continued  so  to  do  until  the 
bringing  of  this  suit,  which  was  after  the  instalments  were  all 
due.  Neither  Wilson  nor  the  defendant  paid  any  part  of  the  pur- 
chase money.  Previous  to  the  commencement  of  the  suit,  the 
plaintiff  tendered  to  the  defendant  a  deed  of  conveyance  duly  exe- 
cuted, and  demanded  payment  of  the  purchase  money,  which,  be- 
ing refused  by  the  defendant,  this  action  was  brought. 

Wallace,  for  the  plaintiff  in  error,  argued,  that  when  Wilson 
sold  to  the  defendant,  the  intention  was  that  he  should  pay  the 
purchase  money.  The  land  was  then  the  debtor,  which  constituted 
such  privity  of  estate  as  made  the  holder  of  the  land  liable  to  pay. 
He  cited  Walker's  Case,  3  Co.  22.  1  Saund.  238,  241,  (note  6.) 
Barker  v.  Darner,  3  Mod.  337.  Wey  v.  Yalley,  G  Mod.  194. 
Wadham  v.  Marlowe,  8  East.  315,  (note.) 

Selden,  contra. 

The  opinion  of  the  court  was  delivered  by 

TILGHMAN,  C.  J.  I  do  not  see  how  the  action  can  be  supported, 
because,  between  the  plaintiff  and  defendant,  there  is  no  privity 
either  of  contract  or  estate.  That  there  is  no  privity  of  contract 
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is  evident,  because  privity  of  contract  is  personal  privity,  and  is 
confined  to  the  persons  of  the  contracting  parties,  and  there  can  be 
no  privity  of  estate,  because  the  estate  has  never  passed  from  the 
plaintiff.  The  assignment  of  Wilson  passed  to  the  defendant  all 
the  right  which  Wilson  had,  that  is  to  say,  an  equity,  by  virtue  of 
which  he  was  entitled  to  demand  a  conveyance,  on  payment  of  the 
purchase  money.  Wilson,  notwithstanding  his  assignment,  re- 
mained liable  for  the  purchase  money,  on  his  covenant  in  the  arti- 
cles of  agreement  between  him  and  the  plaintiff;  and  from  this  lia- 
bility he  could  not  withdraw  himself,  by  substituting  the  defendant 
in  his  place.  The  counsel  for  the  plaintiff  has  cited  many  cases, 
in  which  a  man  has  been  subject  to  an  action  of  debt,  without  pri- 
vity of  contract.  But  in  all  those  cases,  it  will  be  found  that  there 
was  privity  of  estate.  For  example, — A.  leases  to  B.,  rendering 
rent;  B.  assigns  to  C.  A.  may  maintain  an  action  of  debt  for  the 
rent,  against  C. ;  because  there  is  privity  of  estate  between  them, 
and  the  rent  is  incident  to  the  reversion.  The  law  of  privity  of 
estate,  as  well  as  of  contract,  is  well  laid  down  in  Walker's  Case, 
3  Co.  22;  and  in  Thursby  v.  Plant,  \  Sannd.  237.  In  no  point 
of  view,  is  the  plaintiff  entitled  to  this  action  against  the  defendant, 
who  never  made  any  kind  of  contract  with  him.  The  plaintiff 
made  his  bargain  with  Wilson,  and  kept  the  legal  estate  in  himself 
by  way  of  security;  and  the  defendant  contracted,  not  with  the 
plaintiff,  but  with  Wilson,  and  is  liable  to  Wilson  on  that  contract, 
whatever  it  may  have  been.  It  would  be  most  unjust,  therefore, 
as  well  as  illegal,  to  make  the  defendant  subject  to  the  actions  both 
of  the  plaintiff  and  of  Wilson.  But  the  plaintiff  may  recover  the 
land  from  the  defendant  in  an  ejectment,  by  virtue  of  the  legal  estate 
which  remains  in  him,  in  case  the  purchase  money  be  not  paid.  He 
may  resort  to  the  land,  in  whatever  hands  it  maybe,  but  can  main- 
tain no  personal  action  against  any  one  but  Wilson.  I  am  of  opinion, 
that  the  judgment  of  the  Court  of  Common  Pleas,  which  was  in 
favour  of  the  defendant,  should  be  affirmed. 

Judgment  affirmed. 
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REED  against  MORRISON. 

IN  ERROR. 

A  widow  may  be  endowed  of  an  equity  of  redemption. 

If  the  husband,  on  the  execution  of  a  deed  conveying  land  to  him,  give  a  mortgage 
to  secure  the  purchase  money,  he  has  such  a  seizin  as  will  entitle  his  wife  to 
dower,  subject  to  the  mortgage. 

But  if  the  wife  join  with  her  husband  in  a  power  of  attorney,  which  is  not  acknow- 
ledged by  her  in  the  manner  directed  by  law,  authorizing  the  sule  of  the  hus- 
band's lands  for  the  payment  of  his  debts,  and  sales  are  made  in  the  husband's 
lifetime,  and  after  his  death  she  calls  the  attorney  to  account  for  the  proceeds 
of  sale,  after  the  payment  of  debts,  and  the  surplus  is  paid  to  her  or  to  her  use, 
sh«  is  not  entitled  to  dower. 

THIS  was  an  action  of  dower  brought  in  the  Court  of  Common 
Pleas  of  Allegheny  county,  by  Elizabeth  Reed  against  James 
Morrison.  Plea  ne  unques  seisie,  &c. 

From  evidence  given  on  the  trial  in  the  court  below,  so  far  as  it 
could  be  collected  from  the  bill  of  exceptions  which  was  returned 
with  the  record,  it  appeared  that  John  Penn  and  John  Penn,  jr., 
being  seized  in  fee  of  a  tract  of  land,  comprehending  the  premises 
of  which  dower  was  demanded,  on  the  27th  of  March,  1794,  con- 
veyed the  same,  by  their  attorney,  to  •&.  C.  Reed,  the  husband  of 
the  demandant.  On  the  30th  of  December,  1803,  sheriff  Westhoff 
executed  a  deed  to  James  Morrison,  who,  on  the  1st  of  December, 
1813,  executed  a  deed  to  R.  Neal;  but  the  purport  of  these  deeds 
did  not  appear.  It  was  proved,  that  James  Morrison  had  posses- 
sion of  the  lot  in  question  from  the  year  1807,  to  the  summer  of 
1813.  Two  powers  of  attorney  from  *ft.  C.  Reed  and  wife,  to  «#. 
Tannehill  were  given  in  evidence,  in  pursuance  of  which  sundry 
lots  were  laid  out.  A  plan  of  these  lots,  prepared  by  Tannehill, 
was  at  the  same  time  exhibited  to  the  jury;  and  among  them,  was 
the  lot  in  question.  At  the  time  of  the  execution  of  the  first  men- 
tioned deed,  *ft.  C.  Reed  cohabited  with  the  demandant,  and  they 
lived  together  as  man  and  wife  until  his  death,  in  "  September, 
1806.  Thomas  Reed,  a  son  of  the  plaintiff,  testified,  that  three 
distinct  sales  of  the  land  of  Jl.  C.  Reed  were  made  by  t#.  Tanne- 
hill, under  the  powers  of  attorney  above-mentioned,  and  that  the. 
lot  in  question  was  sold  on  the  third  sale,  to  William  LarwelL 
The  same  witness  was  afterwards  called  by  the  defendant's  counsel, 
and  stated  that  he  had  received  a  sum  of  money  from  William 
Wilkins,  Esq.,  amounting  to  upwards  of  one  hundred  dollars;  that 
this  money  had  been  recovered  by  Mr.  Ross  from  A.  Tannehill, 
after  the  death  of  .#.  C.  Reed,  and  paid  by  him  to  Mr.  Wilkins; 
that  the  witness,  his  mother,  and  three  of  her  other  children,  were 
living  together  at  that  time,  and  supported  principally  by  him. 
He  could  not  say  who  received  the  money  from  him,  but  some  of 
it  went  to  the  use  of  the  family,  some  of  it  was  applied  to  his 
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own  use,  and  some  to  the  payment  of  his  father's  debts.  He  had 
no  knowledge  that  his  mother  was  aware  from  whom,  or  on  what 
account,  he  received  the  money.  At  the  time  of  his  father's  death, 
the  witness  stated,  the  plaintiff  was  quite  frail  and  weak  in  mind, 
and  not  competent  to  do  business,  and  continued  in  that  way  since. 
He  added,  that  she  was  never  more  capable  of  doing  business;  nor 
did  his  lather  attend  to  business  for  some  years  before  his  death. 
The  witness  supported  them  a  number  of  years.  He  stated  further, 
that  he  never  heard  the  suit  of  Reed  v.  Tannehill  spoken  of  in  the 
family;  he  had  heard  of  it  himself,  and  supposed  it  was  brought  to 
recover  money  which  Tannehill  had  improperly  charged  against 
rf.  C.  Reed.  ^ 

The  counsel  for  the  defendant  offered  in  evidence  a  bond  given 
by »/?.  C.  Reed,  to  John  Penn  and  John  Penn,  jr.,  dated  March 
27th,  1794,  and  an  exemplification  of  a  mortgage,  embracing  the 
lot  in  dispute,  of  the  same  date  and  between  the  same  parties,  upon 
which  satisfaction  was  entered  on  the  28th  of  September,  1811. 
The  counsel  for  the  plaintiff  objected  to  the  admission  of  these 
papers  in  evidence,  but  the  court  permitted  them  to  be  read,  and 
sealed  a  bill  of  exceptions.  The  defendant's  counsel  also  offered 
in  evidence  the  record  of  a  suit  brought  to  June  term,  1S03,  by  »<?. 
C.  Reed  against  «#.  Tannehill,  a  statement  and  other  papers  filed 
in  the  said  suit,  an  arbitration  bond  executed  by  the  parlies  to  it, 
an  account  of  sales  and  disbursements  by  t/?.  Tannehill,  and  a  list 
of  judgments  against  Jl.  C.  Reed;  to  the  admission  of  the  whole  of 
•which  in  evidence,  the  counsel  for  the  plaintiff  objected;  but  the 
court  overruled  the  objection,  and  an  exception  was  taken  to  their 
opinion. 

William  Wilkins,  Esq.,  who  was  examined  as  a  witness,  stated, 
that  he  was  not  the  counsel  of  Reed  in  the  suit  against  Tannehill; 
that  after  the  death  of  Reed,  Mrs.  Reed  spoke  to  him  concerning 
the  affairs  of  the  estate,  and  her  own  situation;  that  he  paid  Tho- 
mas Reed  the  money  recovered  from  Tannehill;  that  it  was  a  vo- 
luntary interference  on  his  part  to  serve  the  family,  and  not  as 
counsel,  and  that  he  had  no  recollection  of  her  speaking  to  him 
about  this  money  or  that  received  from  Tannehill ;  that  he  had 
various  conversations  with  her  about  the  affairs  of  the  estate,  but 
did  not  remember  her  consulting  him  about  administering;  that  he 
did  not  recollect  what  Thomas  Reed  said  he  was  going  to  do  with 
the  money,  but  he,  the  witness,  was  satisfied  that  it  was  going  to 
the  use  of  the  family;  that  he  was  apprized  by  the  family  that  the 
money  was  in  the  hands  of  Mr.  Ross,  and  that  Mrs.  Reed  never 
complained  to  him  that  she  had  not  got  the  money  from  Thomas 
Reed. 

iniliam  Earl  swore,  that  Mrs.  Reed  was  as  capable  as  women 
generally  are  of  attending  to  business. 

The  court  charged  the  jury  in  favour  of  the  defendant,  and  the 
counsel  for  the  plaintiff  excepted  to  their  opinion. 
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On  the  argument  in  this  court,  the  following  errors  were  as- 
signed. 

1.  That  the  court  erred  in  admitting  the  evidence  objected  to 
by  the  plaintiff's  counsel,  as  stated  in  the  bill  of  exceptions. 

2.  That  the  court  erred  in  charging  the  jury,  that  if  the  mort- 
gage from  t/2.  C.  Heed  to  the  Messrs.  Penns  was  executed  simul- 
taneously with  their  deed  to  him,  he  was  not  seized  so  as  to  entitle 
his  widow  to  dower. 

M'Donald  and  Forward,  for  the  plaintiff  in  error,  cited  Lessee 
of  Watson  v.  Baily,  1  Sinn.  470.  Hitchcock  v.  Harrington, 
6  Johns.  293.  Collins  v.  Torry,  7  Johns.  281.  Keller  v.  Mi- 
chael, 2  Yeates,  300.  Jackson  v.  JVillard,  4  Jo  fas.  44. 

Baldwin,  for  the  defendants  in  error,  referred  to  i5  Johns.  459. 
4  Mass.  R.  566.  Cro.  Jac.  615.  2  Co.  77. 

The  opinion  of  the  court  was  delivered  by 

DUNCAN,  J.  The  question  raised  on  this  record,  is,  whether  «/?. 
C.  Reed,  the  husband  of  the  demandant,  was  seized,  possessed,  or 
had  such  title  to  the  premises,  as  to  give  to  her  a  right  of  dower  ? 
The  court  charged  the  jury  that  the  husband  was  not  so  seized. 

John  Penn  and  John  Penn,  jr.,  being  seized  in  fee,  conveyed 
by  their  attorney,  on  the  27th  of  March,  1794,  a  tract  of  land, 
comprehending  the  lot  in  dispute,  to  *ft.  C.  Reed  in  fee;  and,  to 
secure  the  purchase  money,  or  part  of  it,  Reed  on  the  same  day, 
mortgaged  it  to  them.  The  demandant  was  the  wife  of  Reed  at 
that  time.  The  mortgage  was  satisfied  before  the  action  was  brought. 

The  argument  is,  that  by  the  common  law  the  widow  is  not 
dowable  of  an  equity  of  redemption;  that  the  seizin  must  be  a  legal 
one,  and  that  the  legal  seizin  is  in  the  mortgagee.  This  is  a  harsh 
doctrine  of  the  common  law.  In  England,  where  the  rule  still 
subsists,  its  injustice  has  been  acknowledged;  and  it  has  been  fol- 
lowed up  more  from  a  slavish  adherence  to  a  hasty  precedent,  than 
from  any  principle.  But  we  have  nothing  to  do  with  English  de- 
cisions on  this  subject.  We  have  a  law  of  our  own  for  our  guide, 
and  by  that  law  the  wife  is  endowable  of  trusts,  and  of  equitable 
estates.  Now,  though  in  a  court  of  law  the  mortgagee  is  every 
thing,  yet  in  a  court  of  equity  the  mortgagor  is  every  thing,  before 
foreclosure;  and  the  mortgagee,  nothing,  except  so  far  as  is  neces- 
sary to  secure  his  debt.  It  would  in  this  state  be  a  most  immoral 
principle  to  hold,  that  a  widow  was  not  endowable  of  a  trust  or 
equitable  estate.  Some  years  ago,  more  than  one  half  the  land  in 
many  counties  were  such  estates.  They  were  held  by  settlement 
rights,  or  under  locations  and  warrrants,  where  the  purchase  money 
had  not  been  paid,  and  the  Commonwealth  held  the  legal  title  and 
seizin;  and  many,  very  many,  are  still  so  held.  In  Kelly  v.  Mahan, 
2  Yeates,  515.,  it  was  decided,  that  the  widow  was  entitled  to 
dower  out  of  her  husband's  settlement  right.  Indeed  it  had  been 
always  considered  that  she  was,  in  every  particular.  Trusts,  whe- 
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ther  declared  or  resulting,  our  courts  considered  as  equivalent  to  the 
legal  ownership;  and  in  Shoemaker  v.  Walker,  2  Serg.  4*  Rawle, 
555,  it  was  held,  that  a  wife  is  dowable  of  a  trust  estate,  as  a  husband 
is  tenant  by  the  curtesy,  and  the  husband  is  tenant  by  the  curtesy 
where  there  is  no  seizin  in  fact.  The- truth  is,  that  the  doctrine  of 
seizin  is  little  known  here,  because  it  is  inconsistent  with  the  ge- 
nius and  spirit  of  our  laws,  which  give  a  free  scope  to  the  alienation 
and  transfer  of  property,  untramelled  with  the  feudal  doctrine  of 
investiture  and  its  concomitants;  and  with  us  seisin  is,  for  many 
substantial  purposes,  the  beneficial  interest  and  right  of  ownership. 

The  widow's  right  to  dower,  though  much  respected,  is  liable 
to  be  defeated  by  a  judicial  sale  for  the  payment  of  debts;  and  on  a 
mortgage,  after  coverture,  not  executed  by  the  xvife,  by  a  sale  on 
judicial  process,  her  dower  is  defeated.  If  such  sale  is  made  after 
the  husband's  death,  and  her  right  of  dower  attached,  she  has  an 
interest  in  the  surplus;  and,  in  lieu  of  dower,  would  be  entitled  to 
one-third  of  such  surplus  during  life.  And,  in  case  of  an  outstand- 
ing mortgage,  where  there  are  not  other  assets  for  the  payment  of 
debts,  she  is  bound  to  contribute  rateably  to  the  redemption  of  the 
mortgage.  In  Titus  v.  Nelson,  5  Johns.  Ch.  452,  it  was  held, 
that  the  mortgagor,  in  respect  of  all  the  world  but  the  mortgagee, 
continues  seized  in  law,  so  long  as  the  mortgagee  has  not  exerted 
his  right  of  entry  or  foreclosure  under  the  mortgage;  and  that  such 
seisin  is  sufficient  for  the  wife's  dower. 

Subject  to  the  payment  of  the  mortgage  money,  the  seizin  of 
the  husband  continues  after  the  execution  of  the  mortgage.  In 
Virginia,  until  1785,  by  statute,  the  wife  was  not  dowable  of  a 
trust  or  equitable  estate,  8  Hen.  4*  Munf.  323.  Heth  v.  Cocke, 
1  Randolph,  346;  nor  of  an  estate  mortgaged  by  the  husband  be- 
fore marriage,  but  the  statute  put  dower  and  curtesy  on  the  same 
footing. 

But  it  is  contended,  that  here  the  estate  never  vested  in  the  hus- 
band; that,  eo  instanti,  he  obtained  the  seisin  by  the  conveyance, 
he  was  disseized  by  the  execution  of  the  mortgage,  and  this  distinc- 
tion was  adopted  by  the  court.  However  specious  this  may  appear 
at  first  glance,  yet  a  little  reflection  will  be  sufficient  to  show  its 
unsoundness;  for,  until  a  sale,  the  seisin  continued  in  Reed,  giving 
the  mortgagee  a  right  to  coerce  payment  by  Levari  facias,  which 
is,  for  this  purpose,  to  be  considered  in  the  nature  of  foreclosure. 
But  the  actual  seisin  of  the  husband  could  never  be  divested,  until 
a  year  after  the  last  instalment  became  due;  no  scire  facias  could 
issue  on  the  mortgage;  and  the  mortgagor,  if  living,  could  re- 
deem before  such  sale;  his  widow  could  redeem  after  his  death. 
The  seisin  of  the  husband,  for  a  transitory  instant,  will  entitle  the 
wife  to  dower;  but  where  the  same  act  which  gives  him  the  estate, 
conveys  the  whole  out  of  him,  such  a  seisin  will  not  entitle  the 
wife  to  dower;  as,  where  the  land  is  granted  to  a  man  by  line,  and 
he  immediately  renders  it  back  again  by  fine;  for  there  the  land 
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was  merely  in  transitu,  and  never  vested  in  the  husband;  the 
grant  and  render,  being  one  entire  act.  But  if  it  abides  in  him  for 
the  interval  of  but  one  single  moment,  the  wife  is  endowable.  2 
Bl.  131.  The  doctrine  of  seisin  was  extended  very  far  by  a  jury 
in  Wales,  where  the  father  and  son  were  both  hanged  in  one  cart; 
but  the  son  was  supposed  to  have  survived  the  father,  by  appearing 
to  struggle  the  longest,  whereby  he  became  seized  of  an  estate  in 
fee  by  survivorship;  in  consequence  of  which  seisin  his  widow  had 
a  verdict  for  her  dower.  Cro.  EL  503. 

There  is  no  rule  better  founded  in  law,  reason,  and  convenience 
than  this, — that  all  the  several  parts  and  ceremonies  necessary  to 
complete  a  conveyance,  shall  be  taken  together  as  one  act,  and  ope- 
rate from  the  substantial  part  by  relation.  5  Burr.  2787.  And  this 
is  the  principle  on  which  the  cases  from  Massachusetts  and  New 
York,  which  were  the  grounds  of  the  court's  opinion,  were  decided. 
flolbrook  v.  Finny,  4  Mass.  569,  was  the  case  of  a  mortgage  to 
secure  the  purchase  money;  so,  as  between  the  mortgagor  and  the 
widow  they  were  acts  of  the  same  instant,  and  part  of  the  same 
conveyance.  It  was  part  of  the  original  contract,  and  just  the 
same  thing  as  if  contained  in  the  same  instrument;  in  the  same 
manner  as  a  deed  of  defeazance  forms  with  the  principal  deed  but 
one  contract,  though  it  be  by  a  distinct  and  separate  instrument. 
And,  in  Stow  v.  Tift,  15  Johns.  463,  the  distinction  is  taken  by 
Chief  Justice  SPENCER,  between  a  subsequent  mortgage,  and 
where  the  mortgage  is  executed  to  secure  the  purchase  money. 
In  the  last  case,  the  bargainer  sells  the  land  to  the  bargainee,  on 
condition  that  he  pays  the  price  at  the  stipulated  time;  and,  if  he 
does  not,  that  the  bargainer  shall  be  re-seized  of  it,  free  from  the 
mortgage;  and  whether  the  contract  is  contained  in  one  .and  the 
same  instrument,  as  it  well  may  be,  or  in  distinct  instruments  exe- 
cuted at  the  same  instant,  can  make  no  possible  difference.  To  this 
distinction  I  assent;  though  Judge  THOMPSON  differed  from  the 
majority  of  the  court,  for  he  confines  the  instantaneous  seisin  to 
cases,  Where  the  husband  is  but  the  mere  instrument  to  pass  the 
estate;  but  where  he  has  a  seisin  for  an  instant  beneficially,  to  his 
own  use,  he  held  the  title  to  dower  arose  in  the  wife.  In  that  case, 
the  tenant  derived  his  title  by  a  sale  under  the  mortgage.  And  in 
Coutes  v.  Cleaver,  1  Cowen,  476,  it  is  said,  that  even  with  respect 
to  dower  and  mortgage,  it  is  not  a  legal  title  which  a  stranger  can 
setup;  it  can  only  be  used  by  the  mortgagee  and  his  representatives. 
And  it  was  there  held,  that  where  a  tenant  in  possession  enters  by 
virtue  of  a  purchase  from  the  mortgagor,  there  the  subsequent  pur- 
chase of  the  mortgage  by  him  is  an  extinguishment,  and  the  wi- 
dow's right  relates  back  to  the  purchase  by  her  husband,  and  she 
shall  recover;  but  where  the  tenant  enters  by  virtue  of  a  foreclo- 
sure, or  after  forfeiture  for  non-payment  of  the  money,  then  the 
estate  is  deemed  never  to  have  vested  in  the  husband,  and  the  widow 
is  not  entitled  to  dower.  This  doctrine  was  laid  down,  where  the 
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mortgage  was  for  the  purchase  money,  and  contemporaneous  with 
the  conveyance.  Here  the  husband  became  beneficially  the  owner 
after  the  mortgage,  and  the  mortgage  was  merely  a  debt  secured  by 
the  instrument;  for  in  the  Lessee  of  Simpson  v.  Simmons,  1  Binn. 
175,  in  this  court,  it  was  held  that  the  assignee  of  an  administrator 
of  a  mortgagee,  might  maintain  an  ejectment.  Here  the  husband 
was  not  only  seized  for  an  instant,  but  continually  seized  benefi- 
cially for  his  own  use,  up  to  the  sale  by  Tannehill. 

If  the  mortgage  had  not  been  paid,  the  widow  would  have  been 
entitled  to  dower  on  paying  the  purchase  money;  the  heir  or  pur- 
chaser, being  bound  to  contribute  to  her.  But  the  mortgage  was  sa- 
tisfied, and  did  not  stand  in  her  way.  In  this  part  of  the  charge,  there 
was  therefore  error,  and  the  judgment  must  be  reversed:  but  in  the 
admission  of  all  the  evidence,  and  the  manner  in  which  it  was  left 
to  the  jury,  this  court  entirely  agree  with  the  Court  of  Common 
Pleas. 

In  equity,  how  would  this  stand?  The  estate  was  not  the  wife's; 
her  dower  interest  was  subject  to  the  payment  of  the  husband's 
debts.  For  the  purpose  of  paying  these  debts,  she  joins  with  her 
husband  in  a  power  of  attorney,  to  Mr.  Tannehill,  to  sell  and  pay 
these  debts.  The  sales  are  made  in  her  husband's  lifetime;  and  she, 
as  is  alleged,  after  her  husband's  death,  calls  this  attorney  in  fact 
to  account  for  the  proceeds  of  the  sale,  after  payment  of  the  debts, 
and  the  surplus,  as  further  is  alleged,  is  paid  to  her  or  to  her  use; 
and  years  after,  she  says  she  did  not  acknowledge  the  power  of 
attorney,  according  to  the  direction  of  the  law;  and  that  she  will 
take  advantage  of  this  mistake  and  irregularity,  and  overthrow,  as 
far  as  she  can,  all  that  has  been  honestly  done, — done  with  her  actual 
consent,  and  which,  if  she  had  not  consented  to  it,  the  law  would 
have  compelled  without  her  consent, — a  forced  sale  for  the  pay- 
ment of  her  husband's  debts.  It  is  now  settled,  that  in  order  to 
bar  dower,  the  conveyance  must  be  separately  acknowledged  by 
the  wife;  though  a  judge  of  great  experience,  Mr.  Justice  YEATES, 
in  Kirk  v.  Dean,  held  a  different  opinion:  but  still,  in  conscience, 
there  is  a  difference  between  that  case,  and  where  the  conveyance 
is  of  the  wife's  own  estate,  not  subject  to  the  payment  of  her  hus- 
band's debts. 

Dower  is  said  to  be  a  moral  right;  but  in  this  case,  if  the  fact 
be  so,  that  the  surplus  of  the  sale  went  to  her  use  and  support 
after  her  husband's  death,  with  her  knowledge,  which  is  for  a 
jury  to  decide,  I  think  equity  would  interpose.  It  is  as  strong 
an  equity,  as  if  she  had  stood  by  and  seen  the  estate  pass  to  an  in- 
nocent purchaser;  and  she  would,  as  to  him,  be  guilty  of  a  fraud 
and  concealment,  which  would  justify  the  interposition  of  a  court 
of  equity.  Heth  v.  Cocke  and  Wife,  1  Randolph,  354.  But  the 
defence  of  the  tenant  is  of  a  higher  nature;  it  is  a  defence  at  law: 
the  demandant  is  a  party  to  the  sale,  by  the  power  of  attorney. 
Now,  on  a  lease  of  lands  by  husband  and  wife,  this  lease  is  void- 
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able  by  her;  but  it  is  confirmed  by  the  acceptance  of  rent,  or  other 
acts  of  confirmation.  7  Johns.  81.  2  Sound.  180.  It  is  not  well 
settled  whether  any  act  could  amount  to  a  confirmation,  where  she 
•was  no  party  to  the  transaction.  But  a  re-delivery  by  feme  after 
the  death  of  baron,  of  a  deed  executed  to  her  whilst  under  cover- 
ture, is  equivalent  to  a  new  grant,  and  binds  her  without  being  re- 
executed  or  re-attested;  and  circumstances  alone  may  amount  to 
such  re-delivery,  though  the  original  deed  were  a  joint  deed  by 
baron  and  feme,  affecting  her  land  and  no  fine  levied.  Goodright 
v.  Straphan,  Cowp.  201.  The  evidence  in  that  case  of  confirma- 
tion, was  an  account  stated,  consisting,  among  other  articles,  of  a 
receipt  for  the  rent  of  a  house,  out  of  which  was  deducted  an  arti- 
cle for  interest  due,  a  balance  struck,  and  signed  by  him.  This 
was  held  to  amount  to  an  acknowledgment  that  the  deed  was  hers, 
and  that  she  was  content  the  defendant  should  enjoy  according  to 
the  terms  of  the  deed.  Now  her  calling  on  Mr.  Tannehill  for  a 
settlement  of  his  transactions  respecting  the  trust  deed,  and  of  the 
proceeds  of  the  sale  under  it,  and  receiving  the  balance,  would  be 
an  agreement  and  a  clear  acknowledgment,  that  the  power  of  attor- 
ney was  hers,  and  that  the  purchaser  should  hold  under  it.  Whe- 
ther there  was  evidence  of  this,  was  for  the  jury,  and  was  fairly  left 
to  them.  Slight  acts  of  the  wife  after  the  death  of  her  husband  will 
amount  to  a  confirmation,  although  a  feme  covert  can  only  convey 
by  fine.  Dudley  v.  Summer,  5  Mass.  454.  But,  for  the  reason 
first  stated,  the  judgment  is  reversed,  and  a  venire  facias  de  novo 
awarded. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


,  SEPTEMBER  13,  1824.] 

ROUP  against  WALDHOUER  and  another,  Guardians  of 
WALDHOUER. 

IN  ERROR. 

The  entry  of  security  to  obtain  a  stay  of  execution,  under  the  7th  section  of  the  act 
of  the  21st  of  March,  1806,  operates  as  a  discharge  of  the  recognizance  in  the 
nature  of  special  bail,  entered  on  an  appeal  from  the  judgment  of  a  justice  of  the 
peace. 

If  a  recognizance,  conditioned  for  the  payment  of  the  debt,  &c.  be  entered  into  after 
the  expiration  of  the  time  limited  for  a  stay  of  execution,  and  the  plaintiff'  proceed 
upon  it,  he  cannot  afterwards  treat  it  as  a  nullity. 

WRIT  of  error  to  the  Court  of  Common  Pleas  of  Allegheny 
county,  in  a  scire  facias  on  a  recognizance  of  special  bail,  on  an, 
appeal  from  the  judgment  of  a  justice  of  the  peace.  A  suit  had 
been  brought  before  the  justice  by  Casper  Waldhouer  and  James 
Inuine,  guardians  of  C.  IValdhouer,  the  present  defendants  in  er- 
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ror,  against  one  James  Patterson,  in  which  judgment  having  been 
given  for  the  plaintiffs,  the  defendant  appealed  to  the  Court  of 
Common  Pleas  at  November  term,  1817,  and  entered  into  a  recog- 
nizance with  Jonas  Roup,  the  plaintiff  in  error,  as  his  surety, 
conditioned  to  prosecute  the  appeal  with  effect  The  cause  was 
submitted  to  arbitrators,  who  on  the  20th  of  December,  1819,  filed 
an  award  in  favour  of  the  plaintiffs  for  sixty-seven  dollars  and  fifty 
cents.  On  the  12th  of  January,  1820,  P.  H.  Patterson  entered 
into  a  recognizance  in  the  sum  of  two  hundred  dollars,  conditioned 
for  the  payment  of  the  debt,  &c.  in  order  to  entitle  the  defendant 
to  a  stay  of  execution,  under  the  provisions  of  the  seventh  section 
of  the  act  of  assembly  of  the  21st  of  March,  1806.  4  Sm.  L.  329. 
On  this  recognizance,  suit  was  brought  to  May  term,  1820;  to 
which  the  defendant  pleaded  nul  tiel  record,  and  the  cause  was 
placed  on  the  argument  list;  but  it  did  not  appear  from  the  record 
that  any  further  disposition  had  been  made  of  it. 

The  scire  facias  in  the  principal  case,  issued  in  the  name  of  the 
defendants  in  error  against  P.  H.  Patterson  and  Jonas  Roup, 
and  recited  a  judgment  against  James  Patterson  on  the  20th  of 
December,  1820.  The  writ  was  served  on  Jonas  Roup,  and  re- 
turned nihil  as  to  P.  H.  Patterson.  On  the  15th  of  November, 
1821,  the  court  permitted  the  writ  to  be  amended,  by  striking  out 
the  name  of  P.  II.  Pattterson  as  bail. 

On  the  trial,  the  president  of  the  court  below  charged  the  jury, 
that  the  entering  of  security  for  the  payment  of  the  debt,  &c.  after 
the  time  limited  for  the  stay  of  execution  had  expired,  was  altoge- 
ther nugatory,  and  did  not  suspend  the  recognizance  of  special  bail; 
that  bringing  suit  on  the  recognizance  conditioned  for  the  payment 
of  the  money,  was  not  a  waiver  of  the  liability  of  the  special  bail, 
who  sustained  no  injury  by  the  proceeding,  and  who  was  not  there- 
by prevented  from  surrendering  his  principal;  and  that  therefore 
the  plaintiffs  were  entitled  to  recover. 

The  counsel  for  the  defendant  excepted  to  the  charge;  and,  on 
the  removal  of  the  record  to  this  court,  filed  the  following  specifi- 
cations of  error. 

1st  That  the  court  could  not  amend  the  scire  facias,  by  striking 
out  the  name  of  P.  H.  Patterson. 

2d.  That  the  court  amended  the  writ  only,  and  not  the  record, 
which  still  remained  erroneous. 

3d.  That  the  proceedings  on  the  recognizance  for  the  payment 
of  the  debt,  discharged  the  special  bail. 

4th.  That  the  scire  facias  varies  materially  from  the  record,  in- 
asmuch as  it  recites  a  judgment  obtained  against  James  Patterson 
on  the  20th  of  December,  1820,  whereas  no  judgment  was  obtained 
against  him  on  that  day,  but  on  the  20th  of  December,  1819. 

The  cause  was  argued  by  D.  S.  Walker  for  the  plaintiff  in  er- 
ror, who  insisted  on  the  second,  third,  and  fourth  specifications  of 
error. 

VOL.  xrr.  D 
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Crafty  for  the  defendants  in  error,  was  requested  by  the  court 
to  confine  himself  to  the  third  specification.  He  observed,  that  in 
Peril  and  Cabot  v.  Glazer,  it  was  held,  that  proceeding  against  a 
defendant  by  execution,  did  not  discharge  the  security  for  the  debt. 
It  is  only  where  two  remedies  are  inconsistent  with  each  other,  that 
by  putting  one  in  force  the  other  is  discharged.  The  entry  of 
security  for  the  money,  being  after  the  stay  of  execution  had  ex- 
pired, was  a  nullity,  and  did  not  prevent  the  special  bail  from  sur- 
rendering his  principal. 

In  reply,  it  was  argued,  that  the  entry  of  security  for  the  debt, 
was  inconsistent  with  the  existence  of  special  bail,  the  former  be- 
ing, in  contemplation  of  law,  sufficient  for  the  money.  Perlasca 
v.  Spargella,  3  Sinn.  427.  An  enlargement  of  the  time  of  pay- 
ment, is  a  discharge  of  special  bail.  The  entry  of  security  for  the 
money,  though  after  the  time  for  a  stay  of  execution  had  expired, 
xvas  not  a  nullity,  because  the  plaintiff  did  not  treat  it  as  such.  He 
accepted  the  security  and  proceeded  upon  the  recognizance,  by 
which  he  lulled  the  special  bail  to  sleep,  and  cannot  now  say  that 
it  was  void.  Rathbone  v.  Warren,  10  Johns.  587.  Livingston  v. 
Barllcs,  4  Johns.  480. 

The  opinion  of  the  court  was  delivered  by 

DUNCAN,  J.  Tha  court  stopped  the  counsel  of  the  defendants  in 
error  from  arguing  the  first,  second,  and  fourth  specifications  of 
error,  so  that  the  case  is  narrowed  to  one  point:  that  is,  the  effect 
of  final  security  for  the  judgment,  and  obtaining  the  stay  of  execu- 
tion, under  the  provisions  of  the  act  of  the  21st  of  March)  1806, 
4  Smith,  329,  as  a  discharge  of  the  special  bail. 

This  is  a  question,  I  think,  for  the  first  time  made  in  our  courts. 
I  cannot  find  any  decision  bearing  directly  on  it  in  our  own  reports, 
and  this  indulgence  is  in  some  degree  peculiar  to  our  own  statute 
law.  The  Virginian  replevy  law  has  some  resemblance  to  it:  that 
is,  an  obligation  to  deliver  the  goods  levied  on  execution  to  the 
sheriff  at  a  certain  time  appointed  for  the  sale;  and  the  effect  of 
this  is,  that  it  is  as  complete  an  execution  of  the  judgment,  as  if  the 
estate  had  been  sold  to  the  full  amount  of  the  debt,  and  the  party  is 
left  to  his  new  remedy  on  the  bond;  and  though  it  is  an  indulgence 
given  to  the  defendant,  still  the  execution  is  considered  as  satisfied, 
and  the  judgment  discharged.  Taylor  v.  Dundass,  1  Wash.  92. 
What  is  the  nature  of  this  special  bail  ?  How  does  the  principal 
stand  in  relation  to  him?  The  principal  remains,  in  the  contem- 
plation of  the  law,  always  in  the  power  of  the  bail;  his  body  is  in 
his  custody,  he  has  him  on  a  string  and  may  pull  him  in.  But  if 
the  plaintiff  in  the  action  even  takes  a  cognovit  for  payment  by  in- 
stalments, if  any  instalment  is  postponed  to  a  later  day,  than  the 
time  in  which  with  diligence  he  could  have  obtained  a  judgment 
and  execution,  this  discharges  the  special  bail.  So  certificate  of 
bankruptcy,  before  the  time  allowed  ex  gratia  to  make  the  surren- 
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der,  is  out;  so,  if  ordered  out  of  the  country,  a  special  bail  bond 
would  be  cancelled;  so  if  he  becomes  a  member  of  parliament,  or 
is  banished  or  transported  for  crimes;  and  the  reason  of  this  is, 
because  the  bail  only  engaged  for  the  principal  in  the  then  situation 
of  the  parties.  But  if  by  change  of  circumstances  it  has  become 
impossible  to  surrender  him,  it  would  be  nugatqry,  as  the  court 
would  immediately  order  an  exoneration  of  the  bail.  Thus,  where 
a  defendant  was  sent  abroad  by  the  government  in  their  service, 
and  there  detained,  so  that  he  could  not  be  rendered,  this  was  held 
sufficient  to  discharge  the  bail,  1  Sellon's  Pr.  173.  Now,  apply 
this  reasonable  principle  to  the  present  case,  the  special  bail,  by  the 
action  and  operation  of  law,  cannot  render  his  principal.  The  string 
is  cut.  The  law  indulges  the  defendant  after  a  judgment,  relieves 
him  from  all  molestation  on  account  of  the  judgment,  on  a  pre- 
scribed condition, — final,  absolute  security.  Neither  his  body  nor 
estate  can  be  touched  during  \3n»ijubileet  the  period  of  suspension. 
If  it  was  in  the  power  of  the  bail  to  surrender  him,  then  after  com- 
plying with  the  prescribed  condition,  and  obtaining  the  indulgence, 
the  bail  might  coerce  him,  within  the  time,  by  imprisonment,  to  pay 
the  debt.  This  never  could  be  the  intention  of  the  legislature:  their 
intention  was,  that  if  a  defendant  could  give  security  for  the  amount 
of  debt  and  costs,  within  a  given  time,  depending  on  its  amount,  his 
body  should  be  exempt  from  restraint,  and  his  estate  from  execution. 
If  the  bail's  lien  on  the  body  is  taken  away  by  the  action  of  law, 
his  obligation  to  surrender  or  pay  the  condemnation  money  is  gone. 
The  plaintiff  cannot  complain  of  this;  for  his  security  is  bettered. 
The  judgment  remains  in  full  force  unimpaired,  and,  instead  of 
special  bail,  he  has  absolute  security;  instead  of  a  security  for  the 
surrender  of  the  body  or  payment  of  the  condemnation  money,  he 
has  security  final,  unconditional  for  payment.  It  is  not  a  greater 
latitude  than  the  indulgence  given,  ex  gratia  by  the  court,  to  sur- 
render the  principal  or,  the  return  of  scire  facias,  where  the  bail 
is  fixed,  by  the  rigour  of  the  law,  on  the  return  of  non  est  in- 
venttis. 

If  the  final  security  is  not  approved  of  by  the  plaintiff,  he  may 
call  on  him  to  justify:  if  he  does  not,  the  execution  goes  on.  There 
is  an  inconsistency  in  the  bail  to  the  action  and  the  final  secu- 
rity after  judgment,  both  being  continuing  recognizances.  If  the 
special  bail  surrender  him,  while  the  body  is  incarcerated  there 
could  be  no  proceeding  against  the  final  security  for  the  debt,  and 
certainly  none  until  the  expiration  of  the  stay.  There  is  one  pro- 
vision which  clearly  evinces  the  intention  of  the  legislature:  if  the 
defendant  is  not  a  freeholder,  "execution  may  issue  immediately, 
unless  he  shall  enter  security  in  the  nature  of  special  bail;  in  which 
case  there  shall  be  a  stay  of  execution  for  thirty  days;  and  if  at, 
or  before  the  expiration  of  that  term,  the  defendant  shall  give  se- 
curity for  the  amount  of  debt,  he  shall  be  entitled  to  the  same  stay 
as  if  a  freeholder."  In  this  case,  the  special  bail  would  be  dis- 
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charged:  if  the  security  was  given,  the  purpose  was  answered  by 
the  final  security,  and  the  special  bail  discharged.  The  special  bail 
is  only  security,  in  that  case,  for  the  forthcoming  of  the  defendant's 
person,  while  he  is  seeking  security  for  debt  and  costs.  They  are 
not  cumulative  securities. 

Could  the  final  security  demand  contribution  against  the  special 
bail,  or  the  special  bail,  against  the  final  security  ?  There  is  an 
incongruity,  in  bail  absolute  for  payment  of  the  debt,  and  bail  con- 
ditional, for  the  surrender  of  the  body  or  payment  of  the  debt. 

If  the  plaintiff  proceeded  by  ca.  sa.  against  the  principal,  and  by 
scire  facias  against  the  bail,  and  the  bail  surrendered,  it  is  worthy 
of  consideration  whether  this  would  not  be  a  satisfaction.  My  own 
opinion  is,  that  by  the  final  security  after  judgment,  the  special  bail 
is  discharged,  ipso  facto,  as  much  as  if  he  surrendered  the  princi- 
pal. Nor  can  I  agree  with  the  learned  judge,  that  the  entry  of  se- 
curity for  the  debt,  after  the  stay  expired,  was  a  nullity.  It  is  true, 
the  plaintiff  might  have  so  treated  it,  but  he  did  not;  he  accepted 
of  the  stipulation,  acted  upon  it,  and  sued  out  the  recognizance. 
This  proceeding  would  lull  the  security  asleep;  he  would  repose 
under  the  belief  that  the  plaintiff  had  obtained  security.  The  plain- 
tiff could  wave  the  time  of  entering  the  recognizance;  by  his  suit 
he  has  waved  it.  It  is  a  more  powerful  evidence  of  waver,  than 
taking  a  rule  on  a  defendant  who  has  appealed  without  bail,  or  who 
has  not  entered  his  appeal  in  time.  The  bail  would  be  thrown 
off  his  guard;  the  bail  might  omit  to  surrender  him,  because  the 
creditor  was  proceeding  in  another  way.  Livingston  v.  Bartlest 
4  Johns.  480. 

The  final  security,  and  the  indulgence  given  by  the  law  in  con- 
sequence of  that  final  security,  discharged  the  principal  from  the 
custody  of  his  bail.  This  suspension  of  the  power  of  the  bail  to 
relieve  himself  by  rendering  the  principal,  discharged  him  from  his 
recognizance. 

TILGHMAN,  C.  J.,  having  been  absent  during  the  argument,  gave 
no  opinion. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 
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,  OCTOBER  1,  1824.] 

The  Trustees  of  the  WESTERN  UNIVERSITY  of  Pennsyl- 
vania against  ROBINSON  and  others. 

IN   ERROR. 

The  act  of  the  18th  of  February,  1819,  vested  in  the  trustees  of  the  Western  Uni- 
versity of  Pennxylvama,  the  title  to  forty  acres  of  the  vacant  land  belonging  to 
the  commonwealth,  adjoining  the  out-lots  of  the  town  of  •Allegheny,  subject  to  the 
right  of  common  pasture,  given  by  the  act  of  the  llth  of  September,  1787,  to  the 
inhabitants  of  the  said  town. 

FROM  the  record  of  this  case,  returned  on  a  writ  of  error  to  the 
Court  of  Common  Pleas  of  Allegheny  county,  it  appeared,  that  it 
was  an  ejectment  for  forty  acres  of  land  near  the  town  of  Alleghe- 
ny. The  plaintiffs  below,  who  were  also  plaintiffs  in  error,  claimed 
under  a  patent  from  the  commonwealth,  in  pursuance  of  an  act  of 
assembly,  passed  Feb.  IS,  1819,  by  the  third  section  of  which  it 
was  enacted,  "that  forty  acres  of  the  vacant  land  belonging  to  the 
commonwealth,  bounded  by,  or  adjoining,  the  out-lots  of  the  town 
of  Allegheny  *  be  and  they  are  hereby  granted  to  the  trustees  of  the 
Western  University  of  Pennsylvania,  to  be  forthwith  laid  off  in 
one  entire  body,  in  such  parts  as  the  trustees  shall  designate,  upon 
which  the  university  shall  be  erected:  to  have  and  to  hold,  to  them 
and  to  their  successors  for  ever.  And  upon  the  application  of  any 
person  duly  authorized  by  the  said  trustees,  to  the  deputy  surveyor 
of  Allegheny  county,  he  shall  survey,  or  cause  to  be  surveyed,  the 
lands  as  aforesaid,  and  make  return  thereof;  and  thereupon  a  patent 
shall  be  granted,  free  of  expense,  *  to  the  Trustees  of  the  Western 
University  of  Pennsylvania,'  in  the  usual  manner  and  form,  un- 
der the  laws  of  this  state  in  such  case  made  and  provided."  A 
survey  was  made,  and  accepted,  and  a  patent  issued  to  the  trustees 
of  the  university. 

The  defendants  claimed  under  a  prior  grant  from  the  common- 
wealth, and  made  title  as  follows: — By  an  act  of  assembly,  passed 
on  the  12th  of  March,  1783,  it  was  enacted,  that  a  tract  of  land, 
bounded  as  is  directed  in  the  said  act,  should  be  located  and  laid 
off,  for  the  purposes  therein  mentioned,  "  reserving  to  the  use  of 
the  state,  three  thousand  acres,  in  an  oblong  of  not  less  than  one 
mile  in  depth,  from  the  Allegheny  and  Ohio  rivers,  and  extend- 
ing up  and  down  the  said  rivers,  from  opposite  Fort  Pitt,  so  far  a» 
maybe  necessary  to  include  the  same."  The  survey  was  made,  as 
directed  by  this  act;  and  the  land  in  dispute  was  within  the  reserve 
of  three  thousand  acres.  On  the  llth  of  September,  17S7,  (2  Sm. 
L.  414,)  another  act  was  passed,  by  which,  after  a  recital  "that  a 
sale  of  the  said  reserved  tract  of  three  thousand  acres,  if  laid  out,  and 
disposed  of  to  the  best  advantage,  would  furnish  a  considerable  sum 
of  money  towards  discharging  the  debts  due  by  this  state,  it  was 
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enacted  that,  in  order  to  attain  the  said  end  in  the  most  serviceable 
manner  to  the  state,  the  president  and  vice-president  in  council, 
should  be  empowered,  to  cause  to  be  surveyed  and  laid  out,  a  town, 
in  lots,  with  a  competent  and  suitable  number  of  out-lots,  for  the 
accommodation  thereof,  in  the  said  tract,  &c.  and  that  upon  the 
return  of  the  said  surveys  to  the  president  and  vice-president  in 
council,  they  should  be  authorized  to  sell  the  whole  of  the  said  lots 
as  they  should  think  most  to  the  advantage  of  the  state,  and  to  con- 
vey the  same."  By  the  fourth  section  of  this  act,  the  president  and 
vice-president  in  council,  were  directed  to  reserve,  "  out  of  the 
lots  of  the  said  town,  for  the  use  of  the  state,  so  much  land  as 
they  should  deem  necessary,  for  a  court-house,  jail,  and  market- 
house,  for  places  of  public  worship,  and  for  burying  the  dead;  and 
without  the  said  town  one  hundred  acres  for  a  common  pas- 
ture." The  town  was  laid  out,  in  pursuance  of  this  act,  and  also 
one  hundred  acres  for  a  comman  pasture.  The  lots  and  out-lots 
were  afterwards  sold,  and  at  the  time  of  sale,  a  plot  was  exhibited, 
in  which  the  said  one  hundred  acres  were  laid  down  for  a  com- 
mon, and  it  was  publicly  stated  by  the  commissioners  "  that  there 
were  commons  to  the  town  of  Allegheny,  but  none  to  Pittsburgh 
and  that  cattle  might  run  there. "  The  defendants  were  purchasers 
of  some  of  the  town,  and  out-lots,  and  in  their  patents,  there  was 
expressly  given  to  them  "  the  free  use,  liberty,  and  privilege  of 
the  said  common  ground."  It  was  part  of  these  one  hundred 
acres  laid  out  for  a  common  pasture,  that  was  surveyed  for,  and 
granted  by  patent  to,  the  trustees  of  the  Western  University;  and 
the  question  was,  whether  they  took  it  discharged  of  the  defend- 
ants' right  of  common. 

The  president  of  the  Court  of  Common  Pleas  charged  the  jury 
in  favour  of  the  defendants,  for  whom  a  verdict  and  judgment  were 
rendered. 

Baldwin,  for  the  plaintiffs  in  error,  stated  the  question  to  be, 
What  rights  the  purchasers  of  lots  in  the  town  of  Allegheny  ac- 
quired,  under  the  act  of  assembly  of  1783,  and  whether  the  com- 
monwealth retained  a  right  which  they  could  convey  to  the  uni- 
versity, free  from  the  right  of  common  claimed  by  the  defendants  ? 
He  referred  to  the  acts  of  the  12th  of  March,  1733,  2  Sm.  L.  62, 
of  the  llth  of  September,  1787.  2  Sm.  L.  414,  and  of  the  ISth 
of  February,  1819.  Pam.  L.  61.  He  observed,  that  statutes 
were  to  be  construed  according  to  the  legal  import  of  their  lan- 
guage, and  where  the  common  law  has  fixed  a  meaning  to  words, 
that  is  to  be  the  guide  in  giving  them  a  construction.  6  Buc.  «%b. 
383.  19  Vin.  Jib.  512.  Vaugh.  169,  170.  Common  pasture 
was  unknown  in  Pennsylvania,  when  the  act  of  September  11, 
1787,  was  passed;  and  when  the  legislature  adopted  the  term  in 
that  act,  it  must  be  understood  as  using  it  in  the  sense  given  to  it 
by  the  common  law,  and  the  statutes  relating  to  that  subject.  By 
statutes  of  Merton  (20  //.  3.  c,  4.)  aod  Westminster,  2,  (13  E.I.) 
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if  sufficient  be  left  for  the  commoners,  the  lord  may  enclose  the 
residue  of  the  common.  5  Vin.  1,  2,  3.  It  is  a  proper  subject  of 
inquiry,  therefore,  whether  sufficient  remains  after  taking  off  the 
the  forty  acres  given  to  the  university;  and  this  can  only  be  ascer- 
tained by  a  jury.  Who  the  commoners  are,  it  is  difficult  to  desig- 
nate. There  is  no  reason  why  all  the  neighbours,  the  inhabitants  of 
Pittsburg  and  others  should  not  partake  of  the  right  of  common. 
The  out-lots  and  the  town  lots  were  sold  together,  and  every  pur- 
chaser of  an  out-lot,  had  also  a  town  lot;  to  which  does  the  right 
of  common  belong  ?  The  legislature  seem  to  have  contemplated 
an  appropriation  of  this  land  to  other  purposes  than  those  of  com- 
mon; for  while  they  declare,  that  the  streets,  lanes,  and  alleys  of 
the  town  shall  be  common  highways  for  ever,  no  such  expres- 
sion is  used  in  reference  to  the  common  pasture.  If  the  legisla- 
ture did  not  retain  the  right  to  grant  the  land  in  controversy,  tho 
act  of  assembly  of  the  3d  of  March,  1818,  Pam.  L.  138,  139,  to 
provide  for  a  penitentiary,  to  be  erected  on  land  adjoining  the  town 
of  Allegheny,  is  liable  to  the  same  objection;  and  yet  the  propri- 
ety of  that  act  has  never  been  questioned. 

Biddle,  for  the  defendants  in  error.  If  the  university  had  taken 
their  forty  acres  in  a  convenient  place,  the  lot  holders  would  not  have 
complained;  but  if  the  present  patent  stands,  it  will  prove  ruinous 
to  them.  They  must  therefore  insist  upon  their  rights.  The  law, 
with  respect  to  enclosing  commonable  land,  applies  only  to  cases 
in  which  the  right  of  common  is  prescribed  for,  and  the  bounds 
not  ascertained,  but  not  to  those  in  which  there  has  been  a  grant 
of  common  by  definite  limits.  What  is  a  reasonable  extent  of 
common  in  the  unlimited  waste  land  of  the  lord,  is  to  be  decided 
by  a  jury.  Tyringham's  Case,  4  Co.  Rep.  39.  Ruff.  Stat.  109. 
13  E.  1.  c.  46.  1  Reeves'  Hist.  Eng.  Law,  262.  2  Id.  209. 
Where  the  right  of  dower  is  by  grant,  it  is  to  be  enjoyed  according 
to  the  grant.  Modus  et  convent io,  vincunt  legem.  In  the  pre- 
sent case,  common  was  granted  in  one  hundred  acres  of  land,  de- 
fined by  survey,  and  this  right  cannot  be  abridged.  It  would  be 
impossible  to  ascertain  what  would  be  a  reasonable  extent  of  com- 
mon. The  quantity  of  land  necessary  for  that  purpose,  will  in- 
crease with  the  population  of  the  town;  and  what  would  be  sufficient 
now,  would  be  wholly  inadequate  a  few  years  hence.  The  erection 
of  the  penitentiary  gives  no  strength  to  the  opposite  argument  It 
was  erected  with  the  acquiescence  of  the  inhabitants,  who  stood 
by,  giving  no  notice  of  dissatisfaction;  and  therefore  forfeited  what- 
ever legal  rights  they  may  have  had.  1  Johns.  Ch.  R.  354.  The 
town  of  Manchester  was  laid  off  by  the  late  Colonel  Burd  of  Vir- 
ginia, with  a  common  between  the  town  and  the  riverf  which  was 
promised  merely  by  parol,  yet  a  decree  was  given  in  favour  of  the 
inhabitants  against  a  subsequent  purchaser  from  Colonel  Burd  of 
part  of  the  common.  3  Munf.  359.  ]3y  the  act  of  17S3,  three 
thousand  acres  were  reserved  for  the  use  of  the  state.  The  object 
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of  the  sale  authorised  by  the  act  of  1787,  was  to  raise  money  to 
pay  the  debts  of  the  state;  and  the  lots  were  intended  to  be  offered 
with  such  advantages,  as  would  produce  the  best  price.  The  right 
of  common  no  doubt  contributed  to  raise  the  price  for  which  they 
were  sold;  it  entered  into  the  contract,  and,  to  deprive  the  inhabi- 
tants of  this  right,  for  which  they  have  given  a  valuable  considera- 
tion, would  be  a  violation  of  that  contract.  Co.  Lift.  47.  9  Cranch. 
17,  18. 

TILGHMAN,  C.  J.,  (after  stating  the  case,)  delivered  the  opinion 
of  the  court  as  follows: 

The  first  point  made  by  the  plaintiff's  counsel,  is,  that  the 
right  of  common  was  not  confined  to  the  purchasers  of  the  town 
and  out-lots,  but  was  reserved  for  the  use  of  all  the  citizens  of 
the  state;  consequently,  it  was  the  property  of  the  state,  and  sub- 
ject to  be  disposed  of,  at  the  pleasure  of  the  legislature.  But 
it  really  appears  to  me,  that  the  meaning  of  the  law  is  too  plain 
to  admit  of  argument.  When  a  reservation  was  intended,  for  the 
use  of  the  state,  it  was  so  expressed.  The  land  necessary  for  pub- 
lic buildings,  &c.  was  to  be  reserved  for  the  use  of  the  state;  but 
the  one  hundred  acres  were  to  be  for  a  common  pasture.  We 
can  easily  conceive,  that  this  right  of  common  might  be  of  great 
service  to  the  inhabitants  of  the  town,  or  the  residents  on  the  out- 
lots.  But  that  a  right  of  common  in  one  hundred  acres  of  land  on 
the  Allegheny  river,  should  be  reserved  for  the  use  of  all  the  citi- 
zens of  Pennsylvania,  is  an  absurdity  too  great  to  be  attributed 
to  the  legislature;  nor  are  there  any  words  in  the  act,  from  which 
such  an  intention  can,  with  any  plausibility,  be  drawn.  It  is  not 
expressly  said,  for  whose  use  the  common  was  to  be;  but  having 
directed  that  a  town  should  be  laid  out,  and  the  lots  sold,  the  ob- 
vious meaning  is,  that  it  should  be  for  the  use  of  the  holders  of 
those  lots.  Whether  the  right  should  be  confined  to  the  owners 
of  town  lots,  or  embrace  the  owners  of  out-lots  also,  is  another 
question,  in  which  the  plaintiffs  have  no  concern.  The  supreme 
executive  council  did  not  exceed  its  powers  in  laying  out  this 
common,  and  granting  it  to  the  purchasers  of  lots.  It  was  so  or- 
dered by  the  law  under  which  they  acted,  and  no  doubt,  in  conse- 
quence of  this  privilege  the  lots  brought  a  better  price;  and  thus 
the  object  of  the  legislature,  to  raise  as  much  money  as  possible  for 
the  payment  of  the  public  debts,  was  answered.  The  defendants, 
then,  have  paid  value  for  the  right  which  they  claim.  This  right 
of  common  is  an  estate  well  known  to  the  law.  It  is  an  incorpo- 
real hereditament,  giving  to  the  owner  of  one  tract  of  land,  the 
privilege  of  Common  in  other  lands;  a  privilege  annexed  to  the  land, 
and  passing  by  the  conveyance  of  the  land  to  which  it  is  annexed. 
Nevertheless,  the  property  in  the  soil  remained  in  the  common- 
wealth, subject  to  the  right  of  common ;  and,  if  the  commoners  had 
released  their  right  of  common,  the  estate  of  the  commonwealth 
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would  have  been  absolute.     By  this  grant,  then,  to  the  trustees  of 
the  university,  all  the  right  of  the  commonwealth  passed;  that  is  to 
say,  the  right  of  the  soil,  subject  to  the  right  of  common.  But  it  was 
contended  by  the  counsel  for  the  plaintiffs,  that  supposing  the  de- 
fendants had  a  right  of  common,  the  one  hundred  acres  were  more 
than  was  necessary  for  that  purpose,  and  the  jury  should  have  been 
instructed,  that  if  they  thought  so,  they  should  find  for  the  plain- 
tin's  for  the  surplus.     But  in  this,  I  think,  the  learned  counsel  waj 
mistaken.     In  England,  when  lords  of  manors,  having  a  great  ex- 
tent of  waste  ground,  enfeoffed  anyone  of  part,  of  the  arable  land, 
it  was  usual  that  the  feoffee  should  have  common  in  such  wastes,  as 
incident  to  his  arable  land,  and  this  was  for  the  interest  of  both 
lord  and  tenant;  because  the 'arable  land  could  not  be  tilled  or  ma- 
nured without  beasts,  and  they  could  not  be  supported  without 
pasture.     If  the  tenant  was  disturbed  in  his  enjoyment  of  common, 
he  had  remedy  by  writ  of  assise.     But  sometimes  tenants  were 
unreasonable,  and  harrassed  their  lords  by  actions  of  assise  for  en- 
closing and  cultivating  part  of  the  wastes,  when  there  was  sufficient 
left  for  common.     This  was  an  injury  to  agriculture,  and  therefore 
it  was  provided  by  the  statute  of  Merton,   (20  H.  3.  c.  4.)  that  it 
should  be  inquired  by  assise,  whether  there  was  sufficient  common, 
or  not,  and  if  there  was,  the  lord  might  improve  the  residue.   And 
by  the  statute  of  Westminster,  2,  (13  E.  1.  c.  46.)  it  was  further 
provided,  that  the  statute  of  Merton  should  not  only  bind  the  lord's 
tenants,  but  neighbours  also,  who  claim  common  pasture  as  ap- 
purtenant to  their  tenements.     But  these  statutes  were  not  appli- 
cable to  Pennsylvania,  where  the  relation  of  lord  and  tenant  never 
existed.    I  know  of  very  few  instances  of  rights  of  common.    And, 
in  the  case  before  us,  it  is  evident,  that  an  inquiry  whether  there 
be  sufficient  common  for  the  present  inhabitants  of  Allegheny 
town,  exclusive  of  the  forty  acres  claimed  by  the  plaintiffs,  would 
be  altogether  improper  and  unjust.     The  extent  of  the  common, 
ground  was  exactly  ascertained  by  metes  and  bounds,  and  the  legis- 
lature, who  had  a  -right  to  judge,  deemed  it  not  more  than  suffi- 
cient    The  purchasers  of  the  lots,  contracted  on  that  assurance, 
and  have  a  right  to  insist,  that  the  quantity  shall  not  be  lessened. 
A  specific  contract  of  this  kind,  would  not  fall  within  the  reason  of 
the  statute  of  Merlon,  even  if  that  statute  extended  to  Pennsyl- 
vania, which  it  does  not.     The  grant  of  common,  in  this  case, 
looked  forward  to  future  generations.     Even  if  sufficient  were  left 
for  the  present  lot-holders,  exclusive  of  the  quantity  claimed  for 
the  university,  it  might  be  quite  insufficient  fifty  years  hence,  when 
Allegheny  may  be  a  populous  city.     And  it  would  not  answer  the 
purpose  of  the  plaintiffs,  to  take  possession  of  the  forty  acres  now, 
and  restore  them,  when  the  increase  of  inhabitants  shall  require 
more  extensive  grounds  for  common.     The  plaintiffs  claim  the 
absolute,   unincumbered  right  of  soil.     Their  object  is,  to  build 
on  part  of  the  ground,  and  sell  the  remainder;  and  they  have  there- 
VOL.  xii.  E 
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fore  very  properly  rested  their  case  on  this  immediate,  and  absolute 
right.  But,  it  has  been  objected,  that  if  this  right  of  common  ex- 
ists, the  inhabitants  may  prostrate  the  buildings  erected  for  a  state 
penitentiary,  by  virtue  of  the  act  of  the  3d  of  March,  1818.  There 
is  no  ground,  however,  for  apprehension  on  that  head.  When  the 
law  for  the  erection  of  the  penitentiary  was  passed,  the  state  had 
the  right  of  soil,  subject  to  the  right  of  common.  This  right  of 
common,  the  lot-holders  might  either  release,  or  modify  at  their 
pleasure.  The  state  possesses  the  inherent  power  to  appropriate  to 
itself,  for  public  purposes,  any  private  property,  making  just  com- 
pensation. It  is  provided  by  the  9th  article  of  our  constitution, 
(sect.  10,)  "that  no  man's  property  shall  be  taken,  or  applied  to 
public  use,  without  the  consent  of  his  representatives,  and  just  com- 
pensation being  made."  Now  it  is  understood,  that  the  •Allegheny 
lot-holders  were  of  opinion,  that  the  erection  of  the  penitentiary  on 
part  of  the  common  ground,  was  for  their  interest,  without  further 
compensation;  and  on  this  understanding,  the  building  has  been 
erected,  at  a  very  great  public  expense.  After  this  acquiescence, 
the  proprietors  of  the  lots  are  bound.  It  amounts  to  a  contract.  It 
is  equivalent  to  a  release  pro  tanto.  While  I  am  on  this  part  of 
the  case,  I  may  be  permitted  to  suggest,  tfyat  possibly  an  accom- 
modation between  the  university  and  the  commoners,  might  not 
be  impracticable,  or  even  very  difficult.  There  is  no  reason  to  sup- 
pose, that  the  present  proprietors  of  the  lots,  wish  to  impede  or 
embarrass  the  noble  design  of  the  legislature,  in  erecting  a  univer- 
sity in  the  western  part  of  the  state;  or  that  they  are  insensible  to 
the  great  advantage  it  would  be  to  the  town  of  JJllegheny.  Deduct- 
ing forty  acres  for  the  university,  there  would  still  be  fifty  left 
for  a  common;  and  perhaps  those  forty  acres  might  be  so  located, 
as  to  satisfy  both  parties.  This,  however,  is  but  a  suggestion, 
which  must  not  draw  the  court  aside  from  its  duty,  to  decide  ac- 
cording to  law.  Having  considered  the  case,  certainly  with  no 
prepossession  unfriendly  to  the  university,  I  have  not  been  able  to 
entertain  a  doubt,  that  the  defendants'  right  of  common  is  unextin- 
guished,  and  unextinguishable,  but  with  their  own  consent.  Be- 
fore I  conclude,  it  is  proper  to  remark,  thafron  the  question,  Who 
are  entitled  to  the.  right  of  common,  whether  the  owners  of  town 
lots  only,  or  also  those  of  out-lots,  no  opinion  is  intimated;  and 
the  court  requests,  that  no  inference  may  be  drawn  from  any  ex- 
pression which  fell  from  the  bench  in  the  course  of  the  argument. 
On  further  reflection,  it  is  considered  as  a  point  of  some  difficulty, 
on  which  neither  of  as  has  come  to  a  decided  opinion. 

Judgment  affirmed. 
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IRVINE  against  BUCKALOE. 

IN  EUROR. 

A  receipt  was  offered  by  the  pl.iintift'  signed' .V.  and  /.,  one  of  whom,  M. ,  was  al- 
leged to  have  been  the  agent  of  the  defendant,  to  prove  which,  a  witness  was 
culled,  who  testified,  that  he  had  done  business  with  Jl/.,  as  the  agent  of  the  de- 
fendant one  or  two  years  after  the  date  of  the  receipt,  and  that  the  defendant, 
about  the  same  time,  said  that  J\l.  was  his  agent,  and  did  business  for  him.  The 
court  below  admitted  the  receipt,  at  the  same  time  instructing  the  jury,  to  take 
it  into  consideration,  if  they  believed  the  witness,  but  if  they  disbelieved  him  en- 
tirely, to  reject  it.  Held,  that  this  was  error. 

Declarations  made  to  the  plaintiff  by  the  alleged  agent  of  the  defendant,  in  respect 
to  the  concerns  ofu  third  person,  without  proof  that  those  declarations  were  made 
in  the  course  of  the  business  of  the  agency,  or  that  the  defendant  had  in  some 
manner  given  to  the  alleged  agent  authority  to  bind  him  in  the  matter  referred 
to,  arc  not  evidence. 

ON  error  to  the  Court  of  Common  Pleas  of  Warren. county,  it 
appeared  from  the  bill  of  exceptions  accompanying  the  record,  that 
Isaac  Buckaloe,  the  defendant  in  error,  brought  an  action  against 
the  plaintiff  in  error,  Cullender  Irvine,  for  goods  sold,  work  and 
labour,  and  money  had  and  received;  to  which  the  defendant  plead- 
ed noil  ussumpsit,  and  payment. 

On  the  Irial,  the  plaintiff  offered  in  evidence  a  receipt,  in  these 
words: 

" Brokerstown,  .Feb.  10th,  1817: — Received,  from  Mr.  Isaac 
Buckaloe,  seventy-five  and  a  half  bushels  of  oats;  being  the  share 
of  oats  that  is  coming  to  General  Irvine  for  rent  from  the  place." 
Signed,  Moore  4*  Irvine." 

The  reading  of  this  receipt  being  objected  to,  the  plaintiff  gave 
in  evidence  the  deposition  of  Nathan  Howard,  which  stated,  that 
in  1817  or  181S,  Robinson  R.  Moore  did  some  business  with  him, 
the  deponent,  as  the  agent  of  the  defendant  in  that  business;  that 
he  understood  in  general  terms,  from  Jeremiah  Dunn  and  General 
Irvine  himself,  that  he  was  the  agent  of  the  defendant;  but  he  ne- 
ver understood  from  General  Irvine  any  thing  more  than  that 
when  he,  the  deponent,  paid  the  particular  sum  on  the  4th  of 
•flpril,  1818,  he  might  pay  it  to  Robinson  R.  Moore  ;  and  that  two 
years  after  the  receipt,  the  defendant  told  the  deponent,  that  Moore 
was  his  agent  and  did  business  for  him. 

After  this  deposition  had  been  read,  the  court  permitted  the 
receipt  to  be  given  in  evidence,  with  this  instruction,  that  if  the 
jury  credited  the  testimony  of  Nathan  Howard,  to  take  the  receipt 
into  consideration;  but  if  they  discredited  it  entirely,  to  reject  it, 
and  not  consider  it  in  making  up  their  verdict. 

The  plaintiff  afterwards  offered  in  evidence  the  testimony  of 
Daniel  Henghart,  to  prove  a  conversation  heard  by  him,  be- 
tween the  plaintiff  and  Robinson  R  Moore,  respecting  the  build- 
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ings  on  the  farm  of  Jlnne  Irvine,  which  the  plaintiff  had  occupied. 
To  the  admission  of  this  evidence,  the  counsel  for  the  defendant 
objected;  because  it  appeared,  from  the  deposition  of  Robert  An- 
drews, that  the  said  farm  did  not  belong  to  the  defendant,  and  be- 
cause it  did  not  appear  that  Robinson  had  any  authority  to  rent 
the  said  farm.  The  court,  however,  admitted  the  evidence,  with 
the  same  observations  which  were  made  in  reference  to  the  receipt, 
and  sealed  a  bill  of  exceptions  on  both  points. 

Selden  and  Farrelly,  for  the  plaintiff  in  error. 

Galbraith  and  Forward,  for  the  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  J.  The  points  are  miserably  stated  in  this  bill  of  excep- 
tions; but  the  case  appears  to  be  this?  At  some  stage  of  the  cause, 
the  plaintiff  offered  in  evidence,  a  receipt  for  grain  delivered  as  the 
share  of  the  defendant,  which  was  signed  "  Moore  $•  Irvine,"  one 
of  whom  (Moore)  was  alleged  to  have  been  the  agent  of  the  de- 
fendant; to  prove  which,  a  witness  was  called,  who  testified  he 
had  done  business  with  Moore  as  the  agent  of  the  defendant,  one 
or  two  years  after  the  date  of  the  receipt;  and  that  the  defendant, 
about  the  same  time,  had  told  him  that  Moore  was  his  agent,  and 
did  business  for  him.  On  this,  the  court  admitted  the  receipt,  in- 
structing the  jury  at  the  same  time,  to  take  it  into  consideration  in 
forming  their  verdict,  if  they  believed  the  evidence  of  the  witness; 
but  if  they  disbelieved  him  entirely,  to  reject  it.  It  is  plain,  this 
direction,  was  wrong.  The  competency  of  the  receipt  depended 
on  something  beyond  the  mere  credibility  of  the  witness,  whose 
evidence,  if  true,  by  no  means  conclusively  proved  the  existence 
of  the  agency  at  the  time  material  to  the  question.  It  proved  an 
admission  by  the  defendant,  that  it  existed  a  year  or  two  after- 
wards; but  it  did  not  necessarily  follow,  that  it  existed  at  the  date 
of  the  receipt.  The  admission,  however,  was  a  circumstance  to  be 
left  to  the  jury,  with  a  direction  to  regard  the  receipt  as  competent 
evidence,  or  otherwise,  as  they  should  be  satisfied  or  not,  of  the 
existence  of  the  agency  when  the  receipt  was  sighed. 

The  remaining  exception  is  still  more  decisively  fatal.  A  wit- 
ness was  called  to  prove  the  particulars  of  a  conversation  between 
the  plaintiff  and  the  alleged  agent,  in  regard  to  buildings  erected 
on  the  farm  of  a  third  person,  which  the  plaintiff  had  occupied; 
and  the  declarations  of  the  agent  were  admitted,  to  charge  his  sup- 
posed principal,  under  the  same  direction  in  respect  of  the  credi- 
bility of  the  witness  in  proving  the  agency,  which  was  given  to 
the  jury  on  the  preceding  point.  This  direction,  besides  being 
obnoxious  to  the  remarks  which  have  already  been  made,  was  er- 
roneous, in  not  requiring  the  jury  to  be  satisfied,  that  the  declara- 
tions were  made  in  the  course  of  the  business  of  the  agency;  and, 
that  they  were  so  made,  does  not  appear  by  the  bill  of  exceptions, 
but  rather  the  contrary*  The  conversation  was,  it  seems,  not  about 
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the  business  or  concerns  of  the  defendant,  but  of  a  third  person; 
and  before  he  could  be  charged  by  the  declarations  of  his  agent  in 
this  particular,  it  should  have  appeared  that  he  had  undertaken  to 
manage  the  affairs  of  such  third  person,  and  had  confided  them, 
along  with  his  own,  to  the  agent;  or  had,  in  some  shape  or  other, 
given  the  latter  authority  to  render  him  personally  liable,  in  the 
particular  matter  with  which  the  plaintiff  sought  to  charge  him; 
nothing  of  which  appears  in  the  bill  of  exceptions,  and  we  are 
therefore  bound  to  reverse  the  judgment  on  both  points. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


[PtTTsarno,  OCTOBER  1,  1824.] 

HUNT  and  another  against  BREADING. 

IN   ERROR. 

A  judgment  creditor,  who  has  taken  in  execution  the  goods  of  his  debtor,  cannot 
afterwards  discharge  them  from  the  execution,  and  continue  his  judgment  in 
force  as  to  the  land  of  the  debtor. 

Where,  therefore,  a  judgment  creditor  who  had  taken  his  debtor's  goods  in  execu- 
tion to  the  value  of  the  debt,  and  permitted  them  to  remain  in  his  possession,  as 
appeared  by  the  sheriff's  return,  agreed  to  set  aside  his  levy,  and,  in  considera- 
tion of  being  paid  the  amount  of  his  judgment,  to  assign  it  to  a  subsequent 
judgment  creditor,  who,  a^  the  same  time  received  from  the  debtor,  in  payment 
of  his  own  debt,  the  goods  which  had  been  levied  on  in  satisfaction  of  the  judg- 
ment assigned  to  him,  it  was  fold,  that  the  first  judgment  was  satisfied,  and  that 
the  assignee  of  that  judgment  was  not  entitled  to  be  paid  out  of  the  money  arising 
from  the  sale  of  the  debtor's  lands,,  in  preference  to  an  intermediate  judgment 
creditor. 

ON  a  writ  of  error  to  the  Court  of  Common  Pleas  of  Fayettc 
county,  it  appeared  that  this  was  an  amicable  action,  in  case,  en- 
tered by  the  parties,  to  try  their  respective  rights  to  a  sum  of 
money  in  court,  arising  from  the  sale  of  the  real  estate  of  George 
Caruthers.  The  plaintiffs  in  error  were  plaintiffs  below.  A  case 
was  stated  for  the  opinion  of  the  court,  to  be  considered  as  a  special 
verdict,  either  party  having  the  right  to  sue  out  a  writ  of  error.  In 
substance  it  was  as  follows: 

Henry  Dales,  on  the  15th  of  July,  1817,  obtained  a  judgment 
in  the  Court  of  Common  Pleas  of  Fayette  .county,  against  George 
Caruthers,  for  ten  dollars  and  thirty -one  and  a  quarter  cents; 
upon  which  a  writ  of  fi.  fa.  issued,  and  the  separate  real  estate  of 
George  Caruthers,  situate  in  Fayette  county,  was  taken  in  execu- 
tion, and  condemned,  and  afterwards  sold  by  the  sheriff,  under  a 
writ  of  venditioni  exponas,  to  James  E.  Breading,  the  defendant 
in  this  action,  for  eight  hundred  and  twenty-five  dollars.  D.  B. 
Bay  less,  and  Joseph  Thornton  on  the  25th  of  February,  1820, 
obtained  a  judgment  in  the  said  court  against  Cephas  Gregg,  and 
George  Caruthers,  surviving  partners  of  Jesse  Fennel?,  deceased, 
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for  five  hundred  and  fifty-nine  dollars  and  eighty-seven  cents; 
upon  which  a  writ  of  fi.  fa.  issued,  returnable  to  December  term, 
1820  This  writ  was  delivered  to  the  sheriff,  who,  by  virtue 
thereof,  levied  on  one  hundred  boxes  of  window  glass,  and  twenty 
boxes  of  hollow  ware,  the  joint  property  of  the  defendants  in  the 
execution,  which  were  left  in  the  possession  of  the  defendants  by 
the  consent,  of  the  plaintiffs;  and  this  fact  was  returned  by  the  she- 
riff with  the  writ.  On  the  22d  day  of  December,  1820,  an  agree- 
ment was  made  between  the  plaintiffs  in  this  action,  D.  B.  Bay- 
less,  one  of  the  plaintiffs  in  the  second  judgment  before-mentioned, 
and  Cephas  Gregg,  one  of  the  defendants  in  that  judgment,  with- 
out the  knowledge  or  consent  of  George  Caruthers,  the  other  de- 
fendant, their  partnership  having  been  previously  dissolved,  by 
\vhich  it  was  stipulated,  that  the  levy  aforesaid  on  the  window 
glass  and  hollow  ware  should  be  set  aside,  and  the  property  levied 
upon  returned  to  the  defendant,  C.  Gregg,  which  was  done  accord- 
ingly; that  the  judgment  of  D.  B.  Bay  less  and  Joseph  Thornton, 
aforesaid,  should  be  assigned  to  the  plaintiffs  in  this  action,  they 
agreeing  to  pay  the  same,  all  which  was  done  accordingly;  and 
that  the  plaintiffs  in  this  action  should  take  and  have  the  window 
glass  and  hollow  ware,  levied  on  as  aforesaid,  in  part  payment  of 
a  debt  which  was  owing  to  them  at  that  time  by  Gregg  and  Caru- 
thers, surviving  partners  of  J.  Fennel,  and  they  were  accordingly 
delivered  to  and  received  by  them.  At  this  time,  Gregg  was  the 
active  partner  in  settling  the  accounts  and  business  generally  of  the 
late  firm  of  Gregg,  Pennell,  and  Caruthers;  Pennell  being  dead, 
and  Caruthers  removed  to  Wheeling  in  Virginia.  George  Ca- 
ruthers was  then  considered  insolvent,  and  the  window  glass  and 
hollow  ware  were  sufficient  to  satisfy  the  amount  of  the  judgment 
in  favour  of  Bay  less  and  Thornton.  George  Caruthers,  Cephas 
Gregg,  and  the  estate  of  J.  Pennell,  were  admitted  to  be  insol- 
vent, both  as  partners  and  in  their  separate  characters.  The  plain- 
tiffs in  this  action  had  two  judgments  for  their  debt,  against  the 
said  Gregg  and  Caruthers,  surviving  partners  of  Pennell;  one 
entered  on  the  llth  of  March,  1820,  the  other  entered  on  the  8th 
of  December,  1820,  in  the  court  aforesaid,  amounting  to  five  thou- 
sand, two  hundred  and  fifty-two  dollars.  On  the  8th  of  March, 
1820,  James  E.  Breading,  the  defendant  in  this  action,  obtained 
a  judgment  in  the  cou.rt  aforesaid  against  George  Caruthers,  for 
for  one  thousand  seven  hundred  dollars,  upon  condition  that  if 
the  said  George  should  pay  to  the  Monongahela  bank  of  Browns- 
ville, two  notes  amounting  to  one  thousand  six  hundred  dollars,  be- 
sides interest  due  thereon,  which  the  said  James,  as  endorser  for  the 
said  George,  was  liable  to  pay,  then  the  obligation  on  which  the 
judgment  was  entered,  by  virtue  of  a  warrant  of  attorney  to  be  void, 
otherwise  to  remain  in  full  force,  &c.  These  notes  remained  un- 
der protest  from  the  23d  day  of  March,  1819,  untii  the  30th  day 
of  July,  1822,  when  they  were  paid  by  James  E.  Breading  to  the 
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bank.  On  the  9th  of  March,  1820,  Nathaniel  Breading  and 
IVillinm  Ewing,  obtained  a  judgment  in  the  court  aforesaid  against 
George  Caruthers  for  three  thousand  dollars,  conditioned  for  the 
payment  of  what  might  be  found  due  on  settlement.  George  Ca- 
ruthers  was  indebted  to  the  firm  of  Pennell,  Gregg,  and  Caru- 
thers, at  the  time  of  the  dissolution  of  that  firm. 

It  was  agreed  that  the  subjoined  advertisement,  should  be  con- 
sidered as  part  of  the  case. 

"  Notice  is  hereby  given,  that  the  partnership  of  Pennell, 
Gregg,  and  Caruthers  is  this  da}r  dissolved,  by  mutual  consent. 
All  persons  having  any  claims  against  the  firm,  will  call  on  Cephas 
Gregg,  who  is  authorized  to  settle  the  accounts;  and  persens  who 
stand  indebted  by  either  bond,  note,  or  book  account,  will  please 
call  and  settle  before  the  first  of  October  next,  otherwise  they  may 
expect  to  find  their  accounts  placed  in  the  hands  of  proper  officers 
for  collection.  Cephas  Gregg. 

"  Brideport,  Sept.  llth,  1820."  George  Caruthers. 

The  opinion  of  the  Court  of  Common  Pleas  being  in  favour  of 
the  defendant,  the  cause  was  removed,  by  writ  of  error,  to  this 
court,  where  it  was  argued  by  Lyon,  for  the  plaintiffs  in  error, 
who  cited  2  Lord  Ray.  1072.  Cro.  Eliz.  309,  238,  391.  Saville, 
320,  322.  8  Johns.  339.  4  Mass.  R.  402,  403.  12  Johns.  406. 
5  Co.  86.  1  Wash.  R.  92,  96.  2  Dull.  263.  2  Johns.  Ch.  R. 
418,  421.  12  Mass.  52.  5  Serg.  $  Rawle,  15,  16.  3  <fttk.  192, 
357.  3  Johns.  Ch.  R.  17,  446. 

Kennedy  and  Ewing,  who  were  counsel  for  the  defendant  in 
error,  were  stopped  by  the  court,  whose  opinion  was  delivered  by 

GIBSON,  J.  When  the  agreement  which  gives  rise  to  this  con- 
troversy, was  entered  into,  the  interests  of  all  parties  who  had 
liens,  stood  thus:  Dales  had  obtained  a  judgment  against  Caru- 
thers on  the  17th  of  July,  18-17.  Bay  less  and  Thornton  had  ob- 
tained a  judgment  against  Gregg  and  Caruthers  on  the  25th  of 
February,  1820.  Breading,  the  present  defendant,  had  obtained 
a  judgment  against  Caruthers,  on  the  8th  of  March,  1820:  and 
E.  and  C.  Hunt,  the  present  plaintiffs,  had  obtained  two  judg- 
ments against  Gregg  and  Caruthers;  the  one  on  the  llth  of  March, 
and  the  other  on  the  8th  of  December,  1820.  These  judgments 
were  liens  on  the  land  of  Caruthers,  in  the  order  of  priority  in 
which  I  have  mentioned  them.  Bay  less  and  Thornton  had  issued 
a  fieri  facias  on  their  judgment,  and  had  seized  the  partnership 
effects  of  Gregg  and  Caruthers  in  execution,  but  at  the  same  time 
permitted  those  effects  to  remain  in  the  custody  of  the  latter;  as 
appears  by  the  sheriff's  return.  While  matters  are  in  this  state, 
an  agreement  is  entered  into  between  the  Messrs.  Hunts,  Bay- 
less,  the  partner  of  Thornton,  and  Gregg,  the  partner  of  Caru- 
thers, by  which  it  is  stipulated,  that  the  levy  under  the  execution 
of  Bayless  and  Thornton  shall  be  set  aside;. that  their  judgment 
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shall  be  assigned  to  the  Messrs.  Hunts,  who  engage  to  pay  them 
their  debt;  and  that  the  goods  of  Gregg  and  Caruthers,  which 
were  thus  to  be  released  from  execution,  shall  be  delivered  to  the 
Messrs.  Hunts,  in  payment  of  the  demand  which  they  had  in  their 
own  right.  This  agreement  is  afterwards  carried  into  execution; 
and  the  land  of  Caruthers  being  subsequently  sold  on  the  judg- 
ment of  Dales,  it  is  contended,  that  the  judgment  of  Bayless  and 
Thornton  in  the  hands  of  the  Messrs.  Hunts,  ought  to  be  treated 
as  still  outstanding,  and  as  a  lien  entitled  to  a  priority  over  the 
judgment  of  Breading. 

It  is  unnecessary  to.  consider  the  effect  of  the  rule  in  equity, 
which  compels  a  creditor  who  has  a  security  on  two  funds,  to  take 
his  satisfaction  out  of  a  particular  one  of  them,  in  favour  of  a  cre- 
ditor who  has  a  security  exclusively  on  the  other,  as  I  am  satisfied, 
on  principles  of  law,  that  a  judgment  creditor  who  has  seized  the 
goods  of  his  debtor  in  execution,  cannot  discharge  them,  and  leave 
his  judgment  in  force  as  to  the  land.  But  there  are  particular  cir- 
cumstances in  the  case  stated  which  render  it  a  peculiar  one,  and 
which  it  is  worth  while«to  consider.  A  judgment  creditor,  who 
has  seized  the  goods  of  his  debtor,  agrees  to  set  aside  his  levy  and 
assign  his  judgment  to^ubsequent  judgment  creditors,  on  receiving 
the  amount  of  his  debt  from  them;  while  they,  on  the  other  hand, 
receive  from  the  debtor  in  payment,  as  it  is  said,  of  the  debts 
originally  due  them,  the  very  goods  which  had  been  levied  in  sa- 
tisfaction of  the  judgment  which  is  assigned  to  them:  and  all  this 
circuity  of,  what  is  in  effect,  payment  of  that  judgment,  to  elude 
an  intermediate  judgment  which  is  a  lien  on  the  land.  To  their 
own  rights  the  plaintiffs  unite  in  their  own  persons,  the  rights  of 
JBayless  and  Thornton ;  and  it  is  immaterial  to  the  argument, 
whether  all  those  rights  are  united  to  the  persons  of  the  plaintiffs, 
or  in  the  persons  of  Bayless  and  Thornton  :  the  incidents  of  own- 
ership, as  to  this  particular  judgment,  would  be  exactly  the  same. 
If,  then,  Bayless  and  Thornton  had  become  assignees  of  the  two 
judgments  of  the  plaintiffs,  could  they  have  released  the  goods  of 
Gregg  and  Caruthers,  which  had  been  seized  in  execution  on  their 
prior  judgment,  and  at  the  same  instant  have  received  those  goods 
directly  in  payment  of  their  subsequent  judgments,  so  as  to  reserve 
the  first  as  a  lien  on  the  land?  No  one  will  pretend  it.  That 
would  put  it  in  their  power  to  lock  up  the  goods  of  the  debtor,  un- 
der an  execution  on  their  prior  judgment,  till  matters  should  be  in 
train  to  seize  the  same  goods  in  execution  for  another  debt,  and 
thus,  by  changing  the  application  of  their  levy,  enable  them  to 
obtain  a  preference  as  regards  both  the  real  and  the  personal  estate. 
But  it  is  said,  that  consequence  could  not  have  been  produced  in 
this  instance,  because  the  goods  were  left  in  possession  of  the 
debtor,  and  there  was  no  obstruction  to  a  levy  by  subsequent  exe- 
cution creditors.  I  admit  it.  But  it  is  impossible  not  to  see,  that 
the  whole  arrangement  was  intended  to  produce  payment  in  effect 
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of  the  judgment  of  Bayless  and  Thornton,  and  at  the  same  time 
to  give  the  judgments  of  the  Messrs.  Hunts  a  priority  over  the 
judgment  of  Breading,  at  least  to  the  value  of  the  goods;  and  that 
such  an  arrangement  would  be  fraudulent  in  the  contemplation  of 
law,  I  am  very  much  inclined  to  believe.  But  the  cause  is  clearly 
with  the  defendant  on  another  ground.  Seizing  goods  in  execution 
to  the  value  of  the  debt,  is  a  discharge  of  all  responsibility  on  the 
part,  of  the  debtor,  and  consequently,  a  discharge  of  the  judgment; 
and  this  whether  the  goods  be  sold  or  not;  all  further  remedy  be- 
ing against  the  sheriff,  who  becomes  exclusively  liable  by  the  sei- 
zure. Clerk  v.  Withers,  1  Salk.  323.  Mountney  v.  Andrews, 
Cro.  Eliz.  235.  Site  v.  Finch,  2  Roll.  Rep.  57.  Cockrant  v. 
Wdby,  2  Show.  79.  pi.  63.  Speake  v.  Richards,  Hob.  206.  4 
Mod.  404.  Where,  indeed,  the  sheriff  has  seized  on  &fi.  fa.,  but 
returns  nulla  bona,  and  there  is  a  recovery  against  him  by  the 
judgment  creditor  for  a  false  return,  the  fact  of  actual  seizure  will 
not  discharge  the  judgment,  but  the  property  in  the  goods  will  re- 
main in  the  debtor,  subject  to  any  other  execution.  Underwood  v. 
Mordaunt,  2  Vern.  238.  But  this  consequence,  I  apprehend,  is 
produced  by  the  conclusiveness  of  the  return,  which  is  of  such  high 
regard,  that  generally  no  averment  is  to  be  received  against  it; 
and  it  cannot  therefore  be  shown,  that  the  goods  were  actually 
seized.  (Com.  Dig.  Return  G.}  In  Ward  v.  Hauchett,  1  Keble, 
551,  it  was  determined,  that  where  the  sheriff  takes  a  bond  for 
the  money,  it  is  payment  of  the  debt  as  to  the  judgment  creditor; 
and,  further,  that  if  he  seizes-  the  goods  and  leaves  them  in  the 
possession  of  the  debtor,  by  the  direction  of  the  judgment  credi- 
tor, and  under  an  agreement  with  the  creditor,  it  is  in  strictness, 
satisfaction  of  the  judgment:  and  although  the  court  would  not,  in 
that  case,  compel  the  sheriff  to  return  the  execution,  to  enable  the 
party  to  have  an  audita  querela,  yet  it  was  said,  that  if  he  had 
suffered  damage  on  account  of  the  writ  not  having  been  returned, 
he  might  maintain  an  action  for  it  The  sum  of  the  matter,  there- 
fore, appears  to  be  this:  Where  the  goods  are  actually  seized,  the 
property  vests  in  the  sheriff,  and  the  debt  becomes  satisfied,  as  to 
the  judgment  creditor,  who  can  look  only  to  the  sheriff,  unless 
where  the  latter  chooses  to  return  nulla  dona,  and  there  he  be- 
comes answerable  to  the  judgment  creditor  for  his  false  return, 
who  may  also  levy  the  same  goods  on  another  execution.  Here 
the  sheriff  returned,  that  he  had  levied  and  left  the  goods  in  the 
possession  of  the  debtor,  and  the  judgment  must  therefore  be  treat- 
ed, as  having  been  at  one  time  actually  satisfied.  Whether  it  might 
not  be  restored  to  its  former  incidents,  by  the  agreement  of  the 
parties,  as  between  themselves,  is  not  the  question;  assuredly  it 
could  not  be  restored  so  as  to  deprive  third  persons  of  an  advan- 
tage which  they  had  gained,  by  its  having  at  any  period  been  dis- 
charged; consequently,  its  lien  on  this  land  is  gone. 

Judgment  affirmed. 
VOL.  xii.  F 


42  SUPREME  COURT  [Pittsburg, 

[PrrrsBVBG,  OCTOBER  1, 1824.] 

i 

ZEIGLER  against  GRAY. 

IN   ERROR. 

Possession  of  an  order  by  the  person  on  whom  it  is  drawn,  though  the  order  be 
payable  to  a  particular  person,  and  not  endorsed  by  the  payee,  is  prima  facie  evi- 
dence that  it  has  been  paid. 

In  an  action  by  the  endorsee  against  the  maker  of  a  promissory  note,  the  endorser 
is  a  competent  witness  to  prove,  that  the  defendant  had  notice  of  the  endorse- 
ment,  before  he  acquired  a  claim  upon  the  endorser,  which  he  had  given  in  evi- 
dence as  a  set-off. 

THE  plaintiff  in  error  brought  an  action  in  the  Court  of  Common 
Pleas  of  Allegheny  county,  as  endorsee  of  a  promissory  note  for 
two  hundred  dollars,  dated  March  30th,  1816,  drawn  by  the  de- 
fendant, James  Gray,  in  favour  of  T.  O' Conner,  by  whom  it  was 
endorsed  to  the  plaintiff.  As  a  set-off  against  this  note,  the  defend- 
ant offered  in  evidence  an  order  in  his  possession,  drawn  on  him 
by  the  said  T.  O' Conner,  not  payable  to  bearer,  but  to  particular 
person,  which  was  objected  to  by  the  counsel  for  the  plaintiff,  on 
the  ground  that  it  was  not  endorsed,  nor  was  a  receipt  produced  to 
show  that  it  had  been  paid.  The  court,  however,  admitted  the 
evidence  upon  the  principle,  that  an  order  in  the  possession  of  the 
person  upon  whom  it  is  drawn,  is  prima  facie  evidence  of  its 
having  been  paid;  and  the  plaintiff's  counsel  excepted  to  their  opi- 
nion. The  defendant  having  also  given  in  evidence,  as  matters  of 
set-off,  certain  notes  of  T.  O' Conner,  which  had  been  assigned  to 
him,  and  also  certain  judgments  and  receipts,  the  plaintiff  proposed 
to  examine  O' Conner,  the  payee  and  endorser  of  the  note  on  which 
suit  was  brought,  to  prove,  that  the  defendant  had  notice  of  endorse- 
ment of  the  note  previous  to  his  obtaining  an  assignment  of  the 
notes  offered  as  a  set-off.  An  objection  being  made  to  his  compe- 
tency as  a  witness,  for  the  purpose  for  which  he  was  called,  he 
was  rejected  by  the  court,  who  sealed  another  bill  of  exceptions. 

McDonald,  for  the  plaintiff  in  error,  on  the  first  point,  cited,  3 
Esp.  Ca.  196.  Chilly  on  Bills,  101,  112,  524.  2  Camp.  439. 

With  respect  to  the  second  exception,  he  observed,  that  there 
was  nothing  in  evidence  to  show  that  O' Conner  was  interested, 
and  therefore  he  was  a  competent  witness  to  prove  the  fact  for 
which  he  was  produced.  The  case  does  not  fall  within  the  rule, 
that  a  man  shall  not  defeat  paper  which  he  has  himself  put  in  cir- 
culation. The  effect  of  his  testimony  would  have  been  to  establish, 
instead  of  to  defeat  the  instrument.  An  endorser  is  constantly  re- 
ceived as  a  witness  to  prove  facts  subsequent  to  the  endorsement. 
Warren  v.Merrey,  3  Mass.  R.  27.  Brown  r.  Babcock,  Id.  29, 
Jordainev.  Lashbrooke,  7  T.  R.  601.  Coleman  v.  Wise,  2  Johns. 
169.  Woodhull  v.  Holmes,  10  Johns.  231.  Skilding  v.  Warren, 
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15  Johns.  270.  Baker  v.  Arnold,  1  Caines,  258.  Baird  v. 
Cochran,  4  Serg.  $  Rawle,  397. 

Forward,  for  the  defendant  in  error,  argued,  that  possession  of 
an  order  is  certainly  prima  facie  evidence  that  it  has  been  paid. 

On  the  second  point,  he  acknowledged  that  the  inclination  of  his 
mind  was  against  the  opinion  of  the  court  below. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  J.  No  argument  can  be  drawn,  either  from  reason  or 
convenience,  why  possession  of  an  order  by  the  person  on  whom 
it  was  drawn,  should  not,  prima  facie  be  evidence  of  his  having 
paid  it  to  some  one;  and  this,  whether  it  was  payable  to  bearer,  or 
only  to  a  particular  person.  The  presumption  that  the  payee  would 
not  part  with  his  security  without  having  received  satisfaction,  is 
a  reasonable  one;  and  although  these  orders  are  sometimes  left  with 
the  persons  to  whom  they  are  directed  by  careless  persons,  without 
payment  having  been  made,  yet  that  sometimes  occurs  with  re- 
ceipts which  accompany  tradesmen's  bills,  and  no  one  would  pre- 
tend that  a  receipt  attached  to  a  bill  would  therefore  not  be  com- 
petent. There  is  no  necessity  that  the  order  should  be  endorsed 
by  the  payee,  or  that  it  be  made  payable  to  bearer:  it  is  not  as  evi- 
dence of  the  transfer  of  the  debt,  but  of  extinguishment  of  it,  that 
possession  of  the  paper  becomes  material.  On  the  ground  of  au- 
thority, .the  cases  cited  are  inapplicable.  Most  of  them  belong  to 
a  class  that  relates  to  bills  of  exchange,  which,  in  the  ordinary 
course  of  business,  necessarily  go  into  the  hands  of  the  acceptor 
before  they  are  presented  for  payment;  and  in  respect  to  these, 
therefore,  possession  is  not  evidence  of  payment  without  proof  that 
the  particular  bill  had  been  in  circulation  after  acceptance.  The 
case  of  Gorgeral  v.  M'Carty,  (2  Dull.  144,)  is  that  of  an  endorser 
who  had  got  possession  of  a  bill  after  he  had  endorsed  it  away,  and 
this  was  held  to  be  no  evidence  that  he  had  paid  the  person  for 
it,  to  whom  he  had  before  parted  with  it  for  a  valuable  considera- 
tion. This  was  not  a  case  of  extinguishment,  but  of  transfer;  and 
the  decision  was  in  effect  nothing  more,  than  that  possession  of  the 
property  of  another  is  not  evidence,  that  the  party  in  possession  has 
purchased  and  paid  for  it.  The  case  of  Egg  v.  Barneft,  3  Esp.  Ca. 
196,  was  the  case  of  a  banker's  check,  which  is  in  effect  payable 
to  bearer,  the  payee  often  being  a  nominal  person,  and  consequent- 
ly as  the  money  might  just  as  well  have  been  received  by  any  one 
else,  possession  of  the  check  was  held  not  to  be  evidence  of  pay- 
ment to  any  one  in  particular.  But  the  question  before  us  was  set- 
tled by  this  court  in  Weidner  v.  Schweigart,  a  case  not  yet  re- 
ported.* 

But  it  is  impossible  to  support  the  rejection  of  O*  Conner,  the 
endorser  of  the  note,  who  was  called  to  prove  that  the  defendant 

•  See  9  Serg.  &  JRawle,  385. 
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had  notice  of  the  endorsement,  before  he  acquired  the  claim  on 
him  (O' Conner)  which  had  been  given  in  evidence  as  a  set-off. 
The  witness  was  not  a  party  to  the  suit,  nor  was  he  within  the  rule 
of  Walton  v.  Shelly,  because  his  evidence,  so  far  from  tending  to 
prevent  a  recovery  on  the  note,  tended  to  promote  it  He  was  not 
interested;  for  if  the  plaintiff  had  succeeded,  he  would  have  been 
liable  to  the  defendant  on  the  claim  which  was  made  the  subject  of 
set-off;  and  if  the  defendant  had  succeeded,  he  would  have  been 
liable  to  the  plaintiff  on  his  endorsement:  so  that  he  stood  entirely 
indifferent  between  them.  On  this  point,  therefore,  we  think  there 
is  error. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


[PiTTSBtmc,  OCTOBER  1,  1824.] 

KISSINGER  and  another  against  THOMPSON. 

IN   ERROR. 

1Vhers  the  court  below  charged  the  jury,  that  "  if  the  early  settler  has  in  any  way 
defined  his  claim,  he  ought  not  to  be  deprived  of  it  by  a  man  who  settles  down 
many  years  afterwards,"  but  the  jury  were  probably  led  by  this  language, 
taken  in  connexion  with  the  circumstances  of  the  case  to  suppose,  that,  as  the 
plaintiff  claimed  by  boundaries  embracing  six  hundred  acres,  no  person  had  a 
right  to  settle  within  those  boundaries,  until  the  plaintiff  had  laid  off  the  four 
hundred  acres  to  which  he  was  entitled  ;  or  at  least,  that  if  any  person  did  so 
settle,  it  was  at  his  own  peril,  because  the  plaintiff  might  afterwards  locate  his 
land,  so  as  to  deprive  him  of  his  improvements,  the  judgment  was  reversed  by 
this  court  for  error. 

WRIT  of  error  to  Butler  county,  in  an  ejectment  brought  by 
Alexander  Thompson  against  Jacob  Kissinger  and  Samuel  Simp- 
son. 

foster,  for  the  plaintiffs  in  error. 

•flyre,  contra. 

The  opinion  of. the  court  was  delivered  by 

TILGHMAN,  C.  J.  Alexander  Thompson,  the  plaintiff  below, 
claimed  under  a  settlement,  older  than  any  title  of  the  defendants. 
This  settlement  was  commenced  in  the  year  1798,  and  was  within 
the  bounds  of  a  survey  made  by  John  Elliot,  in  the  year  1794. 
The  plaintiff  claimed  by  the'  lines  of  Elliot's  survey,  which  con- 
tained six  hundred  and  thirty-one  acres.  The  improvement  was 
on  the  north  end  of  the  tract,  and  the  plaintiff  having  resided  a 
short  time  on  the  land,  placed  one  Archibald  Christy  there,  un- 
der articles  of  agreement,  by  which  Christy  was  to  have  one 
hundred  acres,as  a  compensation  for  completing  the  settlement. 
Christy  remained  on  the  land  until  the  year  1799,  when  he  as- 
signed his  right  to  James  Hogan,  who  erected  a  dwelling-house 
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on  it,  and  afterwards  assigned  his  right  to  James  Canby.  In  the 
year  1804,  Hogan  had  a  line  run  across  Elliott's  survey,  from 
east  to  west,  so  as  to  include  four  hundred  acres,  and  allowance, 
&c.  at  the  north  end  of  the  tract;  and  in  1807,  Kissinger,  one  of 
the  defendants,  settled  at  the  south  end,  where  he  improved,  and 
remained  until  the  bringing  of  this  ejectment,  and  claims,  by  vir- 
tue of  his  settlement,  the  land  included  in  Elliott's  survey,  lying 
south  of  the  east  and  west  line  run  by  Hogan.  In  the  year  1817, 
the  plaintiff  had  a  survey  made,  by  which  he  located  four  hundred 
acres,  with  allowance,  &c.  in  a  form  different  from  Hawaii's  sur- 
vey, so  as  to  include  a  great  part  of  the  defendant's  settlement  and 
improvement. 

The  error  assigned,  is  in  the  charge  of  the  late  Judge  ROBERTS; 
in  consequence  of  whose  death,  I  think  it  probable  that  we  have 
his  charge  in  an  imperfect  state.  Such  as  it  appears  on  the  record, 
however,  we  must  take  it.  It  was  found  among  his  papers,  after 
his  death,  and  the  parties  have  agreed  to  abide  by  it.  That  part 
which  is  complained  of,  is  as  follows:  "If  the  early  settler  has,  in 
any  way,  defined  his  claim,  he  ought  not  to  be  deprived  of 'it  by 
men  who  settle  down  many  years  afterwards."  As  a  general  pro- 
position, this  is-  true;  but  in  a  case  so  circumstanced  as  the  present, 
it  might  be  necessary  to  be  more  particular,  lest  the  jury  should 
be  misled.  The  first  settler  had  a  right  to  four  hundred  acres, 
with  the  usual  allowance,  provided  he  designated  his  boundaries  in, 
a  reasonable  time.  But  he  had  no  right  to  claim  by  boundaries  in- 
cluding six  hundred  acres,  and  keep  all  the  rest  of  the  world  from 
settling  on  any  part  of  the  land,  under  pretence  that  he  might  lay 
off  his  four  hundred  acres  in  any  shape  he  pleased.  His  counsel 
say,  that  such  was  not  his  intent,  but  that  he  really  supposed  that 
Elliott's  survey  included  but  four  hundred  acres,  until  the  actual 
contents  were  ascertained  by  a  survey  made  many  years  after  the 
commencement  of  his  settlement.  They  say,  too,  that  the  defend- 
ant very  well  knew,  the  plaintiff  claimed  the  south  end  of  Elliott's 
survey,  which  was  the  best  land,  and  therefore  it  was  dishonest  to 
attempt  to  deprive  him  of  it,  by  making  a  settlement  in  that  quar- 
ter. And  further,  they  say,  that  Hogan  was  not  authorized  by  the 
plaintiff  to  locate  his  four  hundred  acres,  and  therefore  he  should 
not  be  bound  by  Hogan's  survey.  The  plaintiff  was  certainly  to 
blame,  in  not  having  an  official  survey  made  by  the  deputy  sur- 
veyor of  the  county.  If  he  had  done  so,  all  would  have  been  right. 
He  would  have  had  his  four  hundred  acres  located  according  to  his 
choice,  and  the  surplus  would  have  been  open  to  other  settlers. 
Still,  it  may  be,  that  the  defendant  has  acted  unfairly,  and  that, 
under  all  circumstances,  the  plaintiff  ought  to  have  the  part  in  dis- 
pute. The  evidence  is  brought  before  us  in  so  mutilated  a  condi- 
dition,  that  it  is  impossible  to  say,  which  party  is  in  the  right. 
Our  duty,  however,  is  to  decide,  whether  there  was  error  in  the 
charge  of  the  president  of  the  Court  of  Common  Pleas.  A  nd  I  am 
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of  opinion  there  was — because  his  expressions  might  probably  have 
induced  the  jury  to  suppose,  that  inasmuch  as  the  plaintiff  claimed 
by  the  bounds  of  Elliott's  survey,  no  other  person  had  a  right  to 
settle  within  those  bounds,  until  the  plaintiff  had  laid  off  his  four 
hundred  acres;  or,  at  least,  that  if  any  person  did  so  settle,  it  was 
at  his  peril,  because  the  plaintiff  might  afterwards  locate  his  land, 
so  as  to  deprive  him  of  his  improvement.  The  judgment  is  there- 
fore  to  be  reversed,  and  a  venire  de  novo  awarded. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 
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TURNER  against  CALVERT. 

A  mortgage  given  to  secure  an  usurious  contract,  is  not  void,  but  the  mortgagee  is 
entitled  to  recover  the  amount  actually  loaned,  with  legal  interest. 


of  error  to  the  Court  of  Common  Pleas  of  Crawford 
county,  in  a  scire  facias  on  a  mortgage,  brought  by  the  defendant 
in  error  against  the  plaintiff  in  error.  The  defendant  below,  Tur- 
ner,  pleaded  the  statute  against  usury,  and  set  forth  in  his  plea,  the 
facts  of  the  usurious  contract;  to  which  the  plaintiff  demurred. 
They  were  as  follows: 

ON  the  the  18th  of  Jlpril,  1817,  Calvert  agreed  to  lend  Tur- 
ner three  hundred  and  twenty  dollars,  for  which  the  latter  agreed 
to  give  him  his  bond  for  three  hundred  and  fifty  dollars,  two  hun- 
dred and  fifty  dollars  payable  on  the  18th  of  October,  1819,  and 
one  hundred  dollars  payable  on  the  18th  of  October,  1820,  with 
interest  from  the  date  of  the  bond;  the  thirty  dollars  beyond  the 
amount  of  the  loan,  being  a  premium.  Payment  of  the  bond,  it  was 
agreed,  should  be  secured  by  mortgage.  The  money  was  lent,  and 
the  bond  and  mortgage  executed;  and  the  money  not  being  paid, 
this  scire  facias  was  issued  upon  the  mortgage. 

The  question  submitted  to  the  court  was,  Whether  the  mortgage 
was  void  as  a  security,  or  the  plaintiff  was  entitled  to  recover  the 
amount  actually  loaned,  with  legal  interest  from  the  date  of  the 
bond? 

The  court  gave  judgment  for  the  plaintiff,  for  the  amount  of  the 
loan,  with  legal  interest,  and  the  defendant  took  a  writ  of  error. 

Wallace,  for  the  plaintiff  in  error,  argued,  that  an  usurious  con- 
tract, being  prohibited  by  the  act  of  assembly,  of  March  2d,  1723, 
1  Sm.  L.  156,  the  court  should,  in  accordance  with  well  established 
principles,  have  refused  its  aid  to  enforce  it.  Com.  on  Cont.  28, 
(30)  c.  3.  Mitchell  v.  Smith,  1  Sinn.  110.  May  bin  v.  Coulon,  4 
Dall.  298.  Hibernia  Turnpike  Company  v.  Henderson,  8  Serg.  8f 
Rawle,  224.  Park  on  Insurance,  232.  Craig  v.  United  States 
Insurance  Company,  1  Peters,  417.  Stat.  12.  Jlnne,  c.  16.  4 
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Ruff.  623.    Wycoff  v.  Longhead,  2  Dall  92.    2  Cow.  on  Co7i/. 
109.  Hughes  v.  Union  Insurance  Company,  8  Wheat.  294. 

Selden,  for  the  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

TILGHMAN,  C.  J.  This  xvas  a  scire  facias  on  a  mortgage.  It  is 
confessed,  that  the  contract  was  usurious,  and  the  question  is, 
Whether  the  mortgage  was  void,  or  the  plaintiff  entitled  to  recover 
the  amount  of  the  sum  loaned,  with  legal  interest  ?  The  case  de- 
pends on  the  act  of  the  2d  of  March,  1723,  (1  Sru.  L.  156.)  By 
the  first  section  of  this  act,  "No  person  shall,  directly  or  indirect- 
ly, for  any  bonds  or  contracts,  take,  for  the  loan,  or  use  of  money, 
or  any  other  commodities,  above  the  value  of  six  pounds  for  the 
forbearance  of  one  hundred  pounds,  or  the  value  thereof,  for  one 
year,  and  so  proportionably  for  a  greater  or  lessor  sum."  And  by 
the  second  section,  provision  is  made,  for  recovering  against  any 
person  who  shall  receive  or  take  more  than  than  six  pounds  per 
centum  per  annum,  on  any  such  bond  or  contract,  the  amount  of 
the  money  or  other  thing  lent.  If  we  are  to  abide  by  the  words 
of  this  law,  there  is  no  offence  unless  the  money  is  received,  nei- 
ther is  the  contract  declared  to  be  void.  And  that  it  was  not  the 
intent  of  the  act,  to  render  the  the  contract  totally  void,  may  be 
presumed  from  this  circumstance,  that  the  first  section  appears  to 
have  been  copied  from  the  English  statute  of  12  JLnne,  c.  16.;  but 
the  subsequent  part  of  that  statute,  by  which  the  contract  is  de- 
clared void,  is  omitted  in  our  law.  There  is  great  reason  to  think, 
that  the  ancient  and  uniform  construction  put  upon' the  act  of  as- 
sembly, has  been,  that  the  contract  was  not  void;  for  it  was  so 
expressly  decided  by  this  court,  nearly  forty  years  ago,  in  the  case 
of  Wycoff  v.  Longhead,  (2  Dull.  92,)  nor  have  we  ever  heard 
that  decision  questioned.  It  would  be  unwarrantable  therefore  in 
us,  to  unsettle  the  law,  merely  because  a  general  principle  has  lately 
been  established,  that  courts  of  justice  will  not  give  redress  on  any 
contract  which  has  been  made  contrary  to  law.  To  say  that  this 
contract  was  so  contrary  to  the  act  of  assembly,  as  to  make  the  re- 
covery of  the  just  debt  and  interest  improper,  is  begging  the  ques- 
tion, and  directly  in  opposition  to  the  construction  established  by 
practice,  decision,  and  general  acquiescence.  We  are  therefore  of 
opinion,  that  the  Court  of  Common  Pleas  were  right  in  their  judg- 
ment, that  the  sum  actually  loaned,  with  legal  interest,  might  be 
recovered. 

Judgment  affirmed. 
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LUFFBOROTJGH  against  PARKER  and  another. 

IN   ERROR. 

The  certificate  of  a  judge,  stating  that  A.  B.  appeared  before  him,  and  made  oath 
that  he  saw  the  grantor  sign,  seal,  execute,  and  deliver  an  indenture  as  his  act 
and  deed,  without  stating  that  the  said  A.  B.  was  a  subscribing  witness,  suffi- 
ciently complies  with  the  act  of  assembly  of  the  18th  of  March,  1775,  to  entitle 
the  deed  to  be  recorded,  if  it  appear  that  the  name  of  A.  B.  was  subscribed  as 
a  witness. 

WRIT  of  error  to  the  Court  of  Common  Pleas  of  Mercer  county. 

The  case  was  argued  in  this  court  by  Baldwin,  for  the  plaintiff 
in  error,  and  by  Banks  and  J.  Foster,  for  the  defendants  in  error. 

The  only  point  decided  is  fully  stated  in  the  opinion  of  the  court, 
which  was  delivered  by 

TILGHMAN,  C.  J.  This  action  was  tried  in  the  Court  of  Common 
Pleas  of  Mercer  county,  and  has  been  brought  before  us  on  a  bill 
of  exceptions.  The  plaintiff,  Nathan  Luffborough,  offered  in 
evidence,  a  deed  from  Abraham  Witmer  to  himself,  dated  the 
16th  of  August,  1796,  proved  before  Isaac  Worrell,  one  of  the 
judges  of  the  Court  of  Common  Pleas  for  the  county  of  Philadel- 
phia, on  the  17th  of  September,  1796,  by  the  oath  of  Alexander 
Power,  one  of  the  subscribing  witnesses,  and  recorded  on  the  13th 
of  April,  1797,  in  the  county  of  Allegheny,  which  at  that  time 
included  the  land  conveyed  by  the  said  deed.  The  counsel  for  the 
defendant  excepted  to  the  evidence,  "  because  it  did  not  appear  in 
the  certificate  of  the  justice,  that  Alexander  Power  was  the  same 
person  whose  name  was  subscribed  to  the  deed  as  a  witness."  It 
was  not  necessary  that  the  justice  should  certify  that  Power  was  a 
subscribing  witness,  because  that  probably  was  a  fact  not  within. 
his  knowledge.  The  question  is,  Whether  it  sufficiently  appears, 
that,  the  oath  was  made  by  a  subscribing  witness  ?  Now  it  appears, 
by  inspection  of  the  deed,  that  the  name  of  Alexander  Power  was 
•written  as  a  subscribing  witness,  and  it  is  certified  by  the  justice, 
that  Alexander  Power  appeared  before  him,  and  made  oath,  "that 
he  saw  Abraham  Witmer  (the  grantor)  sign,  seal,  execute,  and 
deliver  the  said  indenture  as  his  act  and  deed."  He  does  not  ex- 
pfessly  say,  that  he  subscribed  his  name  as  a  witness,  but  that,  we 
think  may  be  reasonably  intended,  because  the  name  is  subscribed. 
Our  act  of  assembly,  of  the  18th  of  March,  1775,  requires  that  a 
deed  shall  be  proved  by  one  or  more  of  the  subscribing  witnesses, 
before  it  can  be  recorded.  This  act  must  be  substantially  complied 
with  —  but  when  substance  is  found,  it  is  neither  the  duty  nor  the 
inclination  of  the  court,  to  defeat  conveyances,  by  severe  criticism 
on  language.  It  is  our  opinion,  that  this  deed  was  proved  accord- 
ing to  the  act  of  assembly,  and  ought  to  have  been  admitted  as  evi- 
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dence.     The  judgment  is  therefore  to  be  reversed,  and  a  venire  dc 
novo  awarded. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


[PiTTsauno,  OCTOBER  1,  1824.] 

The  PHILADELPHIA  BANK  against  OFFICER  and  another, 
Executor  of  OFFICER. 

IN  ERROR. 

An  entry  in  the  books  of  an  incorporated  bank,  is  not  admissible  as  evidence  to 
show  a  deposit  of  money,  in  a  suit  to  which  the  bank  is  not  a  party,  unless  it  be 
proved,  that  the  clerk  who  made  the  entry  is  dead,  or  beyond  the  reach  of  the 
process  of  the  court. 

Nor  is  it  evidence  to  explain  an  entry  in  the  private  bank  book  of  the  opposite 
party,  it'  the  private  hook  be  only  exhibited  on  notice  to  produce  it,  given  by  the 
party  offering  the  book  of  the  corporation. 

IN  the  Court  of  Common  Pleas  of  Washington  county,  from 
whicli  the  record  of  this  case  was  removed  by  writ  of  error,  an 
amicable  issue  was  formed,  in  which  the  plaintiffs  in  error  were 
plaintiffs,  and  the  defendants  in  error,  defendants,  the  object  of 
which  was  to  try,  whether  or  not  Thomas  Officer,  the  defendants' 
testator,  and  late  sheriff  of  Washington  county,  had  paid  over  two 
sums  of  money  which  he  had  received  from  Henry  Wise,  on  an 
execution  issued  by  the  present  plaintiffs  against  him,  viz.  one  hun- 
dred and  sixty  one  dollars  on  the  2d  of  September,  1816,  and  one 
hundred  and  twenty-five  dollars  on  the  22d  of  October,  IS  16.  The 
said  Henry  Wise,  who  was  produced  as  a  witness  by  the  defend- 
ants, having  testified  that  these  sums  were  paid,  in  bank  notes,  in 
his  presence,  by  Mr.  Officer,  to  the  cashier  of  the  branch  of  the 
Philadelphia  bank,  Mr.  Neal,  the  cashier,  after  producing  a  re- 
lease from  the  mother  bank,  affirmed  positively  that  no  payment 
of  one  hundred  and  sixty -one  dollars,  or  of  one  hundred  and  twen- 
ty-five dollars,  had  ever  been  made  to  him,  either  by  Mr.  Officer 
or  Mr.  Wise.  In  support  of  this  allegation,  and  to  show  mistake 
in  Henry  Wise,  the  plaintiffs'  counsel  offered  in  evidence  the 
books  of  the  bank  of  Washington  to  show,  that  on  the  2d  of 
September,  1S16,  Thomas  Officer  paid  into  that  bank,  the  sum 
of  one  hundred  and  sixty-one  dollars.  The  entry  proposed  to  be 
read,  which,  it  was  admitted,  was  made  by  Mr.  Marshall,  the  clerk 
of  the  bank  at  the  time,  was  in  these  words  and  figures: 

"  Monday,  2d  September,  IS  16. 
W.  N.  161 

C.  104,14. 


Thos.  Offcer.          265,14.'-' 
VOL.  xn.  G 
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The  admission  of  this  evidence  being  opposed,  the  defendants, 
on  notice  from  the  opposite  counsel,  produced  their  testator's  pri- 
vate bank  book  with  the  Washington  bank,  which  exhibited  the 
following  entries: 

"1816,  Aug.  21st.          Cash,         -         -         -         $146. 

Sept.  2d.          Do.  265,14." 

The  objection  to  the  book  of  the  Washington  bank  being  per- 
sisted in  by  the  counsel  for  the  defendants,  the  court  rejected  it 
and  sealed  a  bill  of  exceptions. 

Biddle,  for  the  plaintiffs  in  error,  contended,  that  the  entry  in 
the  book  of  the  Washington  bank,  being  admitted  to  have  been 
made  by  the  clerk  of  that  institution,'  in  the  usual  course  of  his 
duty,  ought  to  have  been  received  in  evidence.  1  Phil.  Ev.  312, 
(330. )  On  another  ground,  too,  it  was  admissible.  It  was  evidence 
of  a  rebutting  nature.  It  was  explanatory  of  the  entries  in  the 
private  bank  book  of  the  late  sheriff,  and  was  highly  important,  be- 
cause it  showed  the  deposit  of  two  sums,  making  the  aggregate  for 
which  credit  was  given  in  the  private  bank  book ;  one  of  which  sums, 
viz.  one  hundred  and  sixty-one  dollars,  in  Washington  notes,  ex- 
actly corresponds,  as  well  in  amount,  as  in  the  date  of  the  deposit, 
with  the  sum  alleged  to  have  been  paid  to  the  Philadelphia  bank, 
in  bank  notes.  This  evidence  would  have  been  conclusive  with 
th2  jury,  and  the  plaintiffs  lost  the  verdict  by  its  rejection. 

M'Giffin  and  Kennedy,  for  the  defendants  in  error.  If  the  pri- 
vate bank  book  of  the  defendants'  testator  had  been  produced  by 
them  in  the  first  instance,  the  propriety  of  giving  in  evidence  the 
book  of  the  Washington  bank,  to  rebut  or  explain,  would  not 
perhaps  have  appeared  in  so  objectionable  a  light;  but  the  private 
book  was  only  produced  on  the  call  of  the  plaintiffs,  made  after 
the  book  of  the  corporation  had  been  offered.  The  clerk  who 
made  the  entries,  for  aught  that  appears,  might  have  been  produced; 
and  therefore  the  defendants  were  entitled  to  an  opportunity  of 
cross-examining  him. 

The  opinion  of  the  court  was  delivered  by 

DUNCAN,  J.  This  was  an  amicable  issue,  to  try  whether  two 
sums  of  money,  one,  of  one  hundred  and  sixty-one  dollars,  paid 
the  testator,  the  sheriff  of  Washington  county,  on  the  2d  of  Sep- 
tember, 1S16,  and  the  other  of  one  hundred  and  twenty-five  dol- 
lars, on  the  22d  of  October,  1816,  on  an  execution  of  the  bank  of 
Philadelphia  agninst  Henry  Wise,  had  been  paid  over  to  the  bank 
by  the  sheriff.  The  defendants  gave  evidence  of  the  payment  over 
of  the  money  to  Mr.  Neal,  the  cashier  of  the  branch  bank  at  Wash- 
ington. Mr.  Neal,  on  the  other  hand,  having  been  released  by 
the  bank,  negatived  flatly  these  payments;  and,  to  show  the  mis- 
take of  the  defendants'  witness,  Henry  Wise,  the  plaintiffs  offered 
in  evidence  the  books  of  the  Washington -bank,  containing  an  en- 
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try  admitted  to  have  been  made  by  Mr.  Marshall,  who  is  the  clerk 
in  that  bank. 

"Monday,  2d  September,  1816. 

W..N.  161. 

C.  104,14. 

Thos.  Officer.    .     265,14." 

It  would  appear,  that  when  the  objection  to  this  evidence  was 
under  discussion,  the  defendants,  on  notice,  exhibited  to  the  court, 
Sheriff  Officer's  bank  book,  containing  the  following  entries: 

« 1816,  rfvg.  21st.         Cash,         -         -         -         $146. 

Sept.  2d.  Do.  265,14." 

Nothing  could  be  more  persuasive  evidence  of  the  mistake  of  the 
witness,  as  to  the  payment  of  the  one  hundred  and  sixty-one  dol- 
lars into  the  Philadelphia  bank,  than  this  entry,  to  show  that  on 
the  same  day,  the  same  sum  of  one  hundred  and  sixty-one  dollars 
was  deposited  in  the  Washington  bank  by  Mr.  Officer.  It  is  bare- 
ly possible,  that  on  the  same  day  he  should  have  paid  into  both 
banks,  the  same  numerical  sums,  even  to  the  odd  number,  one;  for, 
without  impeaching  the  integrity  of  the  witness,  I  can  readily  con- 
ceive, how  he  might  have  mistaken  one  banking  house  for  the  other, 
and  how  difficult  it  might  be  to  remove  this  honest  though  mis- 
taken impression  from  his  mind;  but  I  cannot  so  readily  account 
for  the  identity  of  the  sums.  I  own,  during  the  argument,  the  in- 
clination of  my  mind  was,  that  the  evidence  should  have  been  re- 
ceived; but  on  more  mature  reflection,  I  am  satisfied  that  to  admit 
if,  would  be  an  innovation  on  the  rules  of  evidence,  which  the  ne- 
cessity of  the  case  did  not  require;  for  it  would  have  been  an  easy 
matter  to  have  produced  the  clerk,  or,  if  he  was  dead,  or  beyond 
the  process  of  the  court  (which  latter,  we  understand,  was  the  fact) 
to  have  proved  it.  But  no  account  was  given  of  him.  If  the  re- 
cord had  shown,  that  the  defendants  had  given  their  testator's  bank 
book  in  evidence,  another  question  would  have  arisen;  but  it  was 
all  the  evidence  on  the  part  of  the  plaintiffs,  to  prove  that  on  the 
2d  of  September,  1816,  Officer  paid  into  the  Washington  bank 
the  identical  sum,  that  day  paid  to  him  by  Wise  for  the  Philadel- 
phia bank.  Almost  all  the  cases  depending  on  the  principle,  that 
memoranda  made  by  a  person  in  the  ordinary  course  of  his  busi- 
ness, of  acts,  which  his  duty  in  such  business  requires  him  to  do  for 
others,  is  admissible  evidence  of  the  acts  so  done,  will  be  found  in 
the  opinion  of  Mr.  Justice  STORY,  in  Nicholls  v.  Webb,  8  Wheat. 
332;  and  that  learned  judge  lays  down  (he  safe  principle,  that  such 
memoranda  are  admissible  after  his  deattt.  It  is,  of  course,  liable 
to  be  impugned  by  other  evidence,  and  to  be  encountered  by  any 
facts  or  presumptions  which  diminish  its  credibility  or  certainty. 
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So  such  memoranda  would  be  good  evidence,  if  inquiry  were  made 
after  the  person  and  he  could  not  be  found,  or  was  beyond  the  reach 
of  the  process  of  the  court.  But  this  only  applies  to  private  writ- 
ings, and  this  book,  it  is  contended,  is  of  a  public  nature;  the  book 
of  a  corporation.  To  such  books,  I  am  willing  to  ascribe  something 
more  than  is  conceded  to  entries  in  private  books,  and  to  admit 
that  entries  there,  may  be  proved  by  the  book  itself,  as  to  any  col- 
lateral points,  as  the  organization  of  the  company,  or  user  or  non 
user,  of  which  there  can  be  no  other  evidence;  yet  it  would  appear 
to  me  dangerous  to  receive  it  as  proof  of  a  matter  of  contract,  or  to 
make  out  a  fact  against  another  than  the  corporation,  by  any  entry 
in  their  books.  To  exemplify  this; — the  books  of  a  public  prison 
are  allowed  to  prove  the  time  of  imprisonment  or  discharge,  yet 
the  cause  of  the  imprisonment  must  be  proved  by  other  evidence. 
So,  I  would  hold  here,  that  the  bank  book  would  be  evidence  of 
the  transfer  of  the  stock  of  the  bank,  because  the  act  incorporating 
the  bank,  directs  that  the  transfers  shall  be  in  the  book  of  the  bank, 
attested  by  its  officers.  There  the  book  would  be  evidence  of  that 
fact,  because,  it  is  an  original  of  a  public  nature,  and  an  immediate 
sworn  copy  would  be  evidence;  for  though  bank  books  are  ra- 
ther memoranda  of  the  contracts  of  individuals,  and  do  not  in  the 
least  degree  resemble  records,  yet  as  they  concern  the  public  in 
general,  and  are  necessarily  confined  to  one  place,  judges  have,  by 
analogy,  permitted  sworn  copies  to  be  read  in  evidence.  But  I  do 
not  think  it  has  yet  been  carried  further  than  a  transfer  of  stock  in 
a  public  company.  ("See  Peake's  Ev.  91,  246.)  Until  a  late  period 
in  England,  it  was  not  settled  that  copies  of  the  books  of  the  bank 
of  England,  were  legal  evidence  o'f  a  transfer  of  stock.  But  where 
corporations  so  abound  as  they  do  in  this  state,  where  chartered 
banks  are  so  very  numerous,  except  in  the  cases  I  have  mentioned, 
and  others  falling  within  the  same  reason,  I  am  of  opinion  it  would 
be  dangerous  to  give  to  the  books  a  higher  authority  than  the  books 
of  a  tradesman,  or  the  entries  of  one  whose  ordinary  business  it  is 
to  make  memoranda  of  those  matters,  which  his  duty  requires 
him  to  do  for  others;  and  although  it  has  been  justly  observed,  that 
the  rules  of  evidence  must  expand  from  time  to  time,  to  meet  the 
exigencies  of  society,  yet  no  exigency  here  exists,  to  justify  any 
new  doctrine  of  evidence  or  breach  of  established  principles.  The 
objection  to  the  evidence  here  is,  that  it  is  in  the  nature  of  hearsay 
evidence,  and  that  the  party  is  deprived  of  the  benefit  of  cross-ex- 
amination. If  the  pzt/ty  is  dead,  or  beyond  the  process  of  the  court, 
when  there  cannot  be  a  personal  examination  on  oath,  then  the 
question  arises,  whether  there  shall  be  a  total  failure  of  justice,  or 
secondary  evidence  admitted  to  prove  facts,  where  ordinary  pru- 
dence cannot  guard  against  the  effects  of  mortality,  or  departure 
of  the  witness  beyond  the  jurisdiction  of  the  state.  But  here  there 
was  no  such  ground  laid;  for  aught  that  appeared,  Marshall  was 
within  the  reach  of  a  subpoena.  This  may  be  a  hard  case;  these 
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hard  cases  make  bad  precedents;  but  the  rules  of  evidence  cannot 
give  way  to  particular  hardships.  They  are  general,  and  of  great 
importance,  and  cannot  be  departed  from  without  endangering  pri- 
vate, as  well  as  public  rights. 

Judgment  affirmed. 
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CAUGHEY  against  The  Mayor,  Alderman,  and  Citizens  of 

Pittsburg. 

IX   ERKOR. 

The  21st  section  of  the  act  of  the  20th  of  Mirch,  1810,  which  provides  that  "  no 
judgment  shall  be  set  aside  in  pursuance  of  a  writ  of  certioruri,  unless  the  same 
be  issued  within  twenty  days  after  the  judgment  was  rendered,"  applies  only  to 
civil  actions. 

WRIT  of  error  to  the  Court  of  Common  Pleas  of  Allegheny 
county. 

Fetterman  and  Baldwin,  for  the  plaintiff  in  error. 

Craig  and  Biddle,  contra. 

Per  Curium.  This  was  an  action  brought  before  a  justice  of 
the  peace,  to  recover  a  penalty  of  fifty  dollars,  by  virtue  of  an  or- 
dinance of  the  city  of  Pittsburg,  for  buying  flour  within  the  mar- 
ket hours,  with  intent  to  retail  and  sell  the  same  again.  Judgment 
was  given  for  the  plaintiffs,  which,  after  more  than  twenty  days 
from  the  date  of  the  judgment,  was  removed  by  certiorari  to  the 
Common  Pleas.  The  certiorari  was  quashed  by  the  Court  of 
Common  Pleas,  because  it  was  not  issued  within  twenty  days  after 
judgment  rendered.  It  is  true,  that  it  is  provided  by  the  21st 
section  of  the  act  of  the  20th  of  March,  1810,  (Purd.  Jib.  361,) 
"  that  no  judgment  shall  be  set  aside,  in  pursuance  of  a  writ  of 
certiorari,  unless  the  same  is. issued  within  twenty  da}7s  after 
judgment  was  rendered;"  but  that  proviso  is  to  be  understood, 
as  extending  only  to  civil  actions,  because  in  those  only  is  juris- 
diction given  to  justices  of  the  peace  by  the  precedent  parts  of  the 
act,  and  to  them  only  does  the  proviso  relate.  But  the  present 
action  was  not  brought  before  the  justice  by  virtue  of  the  act  of 
assembly,  but  by  an  ordinance  of  the  city  of  Pittsburg,  which  in- 
flicts the  penalty,  and  confers  the  jurisdiction  on  the  justice.  Con- 
cerning the  validity  of  that  ordinance,  we  are  not  now  to  decide; 
but  it  is  the  opinion  of  the  court,  that  it  was  not  a  case,  in  which 
it  was  necessary  that  the  certiorari  should  have  been  issued  within 
twenty  days  from  the  rendering  of  the  judgment,  and  therefore  the 
writ  ought  not  to  have  been  quashed.  The  judgment  is  to  be  re- 
versed and  the  record  sent  back  to  the  Court  of  Common  Pleas, 
with  directions  to  proceed  in  the  cause.  < 
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CAMPBELL  and  Wife  against  CARSON  and  others. 

IN   ERROR. 

A  devise,  "  as  touching  such  worldly  estate  wherewith  it  hath  pleased  Gon  to 
bless  me  in  this  life,  I  give  and  dispose  of  the  same  in  the  following  manner  and 
form:  First,  I  give  and  bequeath  to  F.  J\PD.,  my  dearly  beloved  wife,  whom  I 
likewise  make  my  sole  executrix  of  this,  my  last  will  and  testament,  all  and  sin- 
gular my  lands,  messuages,  and  tenements,  in  Westmoreland  county,  to  be  by 
her  freely  possessed  and  enjoyed,"  passes  a  fee  simple. 

ON  the  trial  of  this  ejectment  in  the  Common  Pleas  of  West- 
moreland county,  much  evidence  was  given  on  both  sides,  and 
several  points  were  made  hy  counsel,  upon  which  the  court  deli- 
vered their  opinion  to  the  jury;  but  to  understand  the  only  ques- 
tion decided  by  this  court,  it  will  be  sufficient  to  state,  that  George 
M'Dowell  held  by  right  of  settlement  the  land  in  controversy,  on 
which  he  commenced  an  improvement  in  the  year  176S.  In  con- 
sequence of  the  revolutionary  war,  he  left  it,  and  went  into  Cum- 
berland county,  where,  on  the  Gth  of  July,  17SO,  he  made  a  will, 
upon  the  construction  of  which  tbis  cause  depended.  He  died 
without  issue,  and  William  Campbell  and  wife,  the  plaintiffs, 
claimed  the  land  in  dispute,  in  right  of  the  wife,  as  heir  at  law  of 
^George  McDowell.  The  question  upon  the  will  was,  Whether  the 
testator  had  devised  to  his  wife  Frances  an  estate  in  fee,  or  for  life 
only?  The  material  clauses  of  the  will,  were  in  these  words: 
"  And,  as  touching  such  worldly  estate  wherewith  it  hath  pleased 
GOD  to  bless  me  in  this  life,  I  give,  devise,  and  dispose  of  the  same, 
in  the  following  manner  and  form:  First,  /  give  and  bequeath  to 
Frances  M'DowcZl,  my  dearly  beloved  wife,  whom  I  likewise  con- 
stitute,  make,  and  ordain  the  sole  executrix  of  this  my  last  will 
and  testament,  all  and  singular  my  lands,  messuages,  and  te- 
nements, in  Westmoreland  county  and  state  aforesaid,  by  her 
to  be  freely  possessed  and  enjoyed.  I  also  bequeath  to  the  said 
Francis  McDowell  two  horses  and  one  mare,  four  head  of  cow 
cattle,  and  all  my  bed  and  body  clothes.  I  do  give  and  bequeath 
to  my  neice,  Martha  Glyn,  a  certain  tract  or  piece  of  land,  situate 
in  Westmoreland  county  and  state  aforesaid,  containing  one  hun- 
dred acres,  lying  on  the  east  side  of  the  spring  on  the  said  land  in 
the  said  county  of  Westmoreland." 

The  opinion  of  the  Court  of  Common  Pleas  was,  that  by  the 
above  devise,  a  fee  simple  passed  to  Frances  McDowell;  and  to  this 
opinion,  the  counsel  for  the  plaintiffs  excepted. 

Foster,  for  the  plaintiffs  in  error,  cited  Caldwcll  v.  Ferguson, 
2  Yeates,  3SO.  Lessee  of  Willis  \.  Bucher,  2  Binn.  4G4.  French 
v.  M'llhenny,  2  Binn.  13.  Hoge  v.  Hoge,  1  Serg.  8?  Rawle, 
151. 

Alexander  and  Coulter,  for  the  defendants  in  error,  referred  to 
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Clapham  v.  Perry,  12  Mass.  428.  Jackson  v.  Merrill,  6  Johns. 
190.  3  Burr.  1G23.  Morrison  v.  Semple,  6  Binn.  97.  Jackson 
v.  Hansel,  17  Johns.  282.  Gray  son  v.  Jitkinson,  1  JFiV,?.  333. 
Hogan  v.  Jackson,  Cowp.  299.  Lovcacres  v.  Blight,  Cowp.  353. 
Hawkins'  Case,  2  Leon.  129.  Doughty  v.  Broivne,  4  Kea/ev, 
1  79.  Sergeant  v.  TCHW,  10  Mm.  303.  Ridgway  v.  Parker,  Id, 
305. 

The  opinion  of  the  court  was  delivered  by 

DUNCAN,  J.  The  will  of  George  McDowell  gives  rise  to  thi* 
controversy.  The  question  raised  by  it  is,  Whether  the  testator 
devised  to  his  wife  Frances,  his  lands  in  Westmoreland  county, 
in  fee,  or  she  only  took  a  life  estate?  The  devise  is  as  follows: 
"  As  touching  such  worldly  estate  wherewith  it  hath  pleased  GOD 
to  bless  me  in  this  life,  I  give  and  dispose  of  the  same  in  the  fol- 
lowing manner  and  form:  First,  I  give  and  bequeath  to  Frances 
McDowell,  my  dearly  beloved  wife,  whom  I  likewise  make  my 
sole  executrix  of  this,  my  last  will  and  testament,  all  and  singular 
my  lands,  messuages,  and  tenements,  in  Westmoreland  county, 
to  be  by  her  freely  possessed  and  enjoyed."  He  then  bequeaths 
to  her  certain  specific  legacies,  and  then  proceeds:  "  I  also  be- 
queath to  my  neice,  Martha  Glyn,  a  certain  tract  or  piece  of  land, 
situate  in  Westmoreland  county  aforesaid,  containing  one  hundred 
acres  lying  on  the  east  side  of  the  spring  on  the  said  land."  The 
testator  died  without  issue.  The  lands  in  Westmoreland  county 
were  held  by  settlement  right.  The  testator  had  been  driven  from 
them  by  the  Indians  some  years  before  he  made  his  will,  and  the 
settlers  had  not  returned.  If  one  travelled  out  of  the  four  corners 
of  the  will,  in  search  of  the  intention  of  the  testator,  it  would  be 
inconceivable  that  he  could  intend  a  life  estate  in  a  small  improve- 
ment, without  other  than  cabin  buildings,  deserted  for  years,  and 
the  cleared  land  again  grown  up,  on  which  no  purchase  money  had 
been  paid,  and  depending  on  the  will  of  the  legislature,  which 
might,  by  not  extending  the  time  of  payment,  cast  the  whole  bur- 
den of  it  on  the  tenant  for  life,  or  make  void  the  inceptive  right, 
But  the  case  does  not  require  us  to  make  a  distinction,  between 
such  an  inceptive  title,  and  one  consummated  by  patent.  In  every 
case,  where  a  testator  devises  his  land  without  more,  his  primu 
J'acie  intention  is  to  give  the  whole  interest.  Judges  have  found 
themselves  constrained,  however,  to  decide  that  the  words,  I  de- 
vise my  plantation,  my  farm,  my  house,  my  land,  carry  only  an 
estate  for  life,  3  Crunch,  137.  But  where  it  appears  from  the 
whole  will  taken  together,  that  the.  testator  intended  a  fee,  if  there 
are  any  words  equivalent  to  perpetuity,  it  will  be  held  a  fee,  and 
the  constant  struggle  of  the  courts  has  been,  to  seize  hold  of  any 
word,  or  any  provision  to  effectuate  the  intention.  Where  any 
thing  is  directed  to  be  done,  or  any  intention  of  the  testator  to  be 
accomplished,  where  the  words  of  the  devise  give  only  an  estate 
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for  life,  and  where  such  estate  would  be  insufficient  to  answer  the 
end,  a  fee  passes.  The  implication  must  be  necessary  or  manifest, 
and  not  dubious  or  merely  probable.  Where,  from  the  whole  con- 
text of  the  will,  it  appears  the  testator  intended  a  fee,  and  the  con- 
science of  a  judge  so  informs  him,  it  is  his  duty  to  construe  it  a  fee. 
1  do  not  mean  by  this,  that  the  words  land,  plantation,  farm,  house, 
ex  vi  termini  will  do;  but  any  words  in  the  will,  showing  the  tes- 
tator did  intend  a  larger  estate  than  for  life,  or  such  larger  estate  is 
necessary  to  answer  his  declared  purpose,  to  accomplish  his  views. 
Every  case  of  this  sort  depends  on  its  own  particular  circumstances, 
and  is  individual.  In  construing  a  will,  though  a  fee  is  not  given 
by  the  devising  clause,  yet,  if  there  is  any  thing  on  the  face  of  the 
will  to  indicate  an  intention  to  give  a  fee,  any  words  equivalent 
to  words  of  perpetuity,  any  thing  in  the  four  corners  of  the  will 
from  which  a  fair  and  demonstrable  inference  can  be  drawn  of  an 
intention  to  give  a  fee,  to  the  disherison  of  the  heir,  a  fee  will  pass. 
Equivalent  words  do  not  depend  on  their  technicality,  but  on  their 
reasonable  construction,  their  plain,  natural  meaning.  I  will  in- 
stance some  cases,  in  which  the  words  have  been  construed  as  tan- 
tamount: I  devise  all  I  shall  die  possessed  of:  I  devise  my  part; 
my  share;  my  interest.  So,  a  devise  of  land  wholly  to  A:  all  my 
worldly  substance,  or  effects,  real  and  personal:  all  my  landed 
property.  It  is  always  a  question  of  construction.  If  the  words 
denote  only  a  description  of  the  specific  lands  devised,  and  if 
no  words  of  limitation  are  added,  the  devisee  has  only  an  estate 
for  life.  But  if  they  denote  the  quantum  of  interest  or  property 
the  testator  had  in  the  lands  devised,  the  whole  extent  of  his  inte- 
rest passes  to  the  devisee.  These  very  words — "to  be  by  her 
freely  possessed  and  enjoyed,"  have  received  a  judicial  construc- 
tion; for  in  Mudge's  Lessee  v.  Blight,  Cowp.  352,  a  devise  thus, 
u  As  touching  my  wordly  estate,  I  devise  the  same  as  follows;  to 
my  two  sons,  T.  M.  and  R.  M.,  whom  I  make  and  ordain  my  sole 
executors,  /  give  all  my  lands  and  tenements  freely  to  be  en- 
joyed and  possessed  alike,"  passed  a  tenancy  in  common,  in  fee,  to 
T.  M.  and  JR.  M.  The  free  enjoyment  must,  as  Lord  MANSFIELD 
says,  mean  free  from  all  limitations;  that  is,  the  absolute  pro- 
perty. Subsequent  cases  in  England  may  have  put  a  different 
construction  on  the  words,  "freely  to  be  enjoyed;"  as  free  from 
impeachment  of  waste,  free  from  incumbrances;  but  I  am  very  free 
to  declare,  that  Lord  MANSFIELD'S  construction  is  the  most  natu- 
ral and  reasonable,  and  that  the  other  is  but  a  remote  probability; 
a  possibility  that  the  testator  might  so  have  intended  them;  but  in 
my  consideration  they  mean,  the  free  enjoyment  for  all  purposes 
against  the  heir.  This  is  the  fair  meaning,  the  natural,  common 
sense  construction;  the  other  is  a  forced  construction,  straining  the 
words  against  their  common  use  and  understanding:  not  to  to  effec- 
tuate, but  to  defeat  the  testator's  intention.  They  have  been  con- 
strued by  this  court  according  to  their  usual  acceptation,  and  the 
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understanding  of  all  mankind.  In  JVillis  v.  Bucher,  2  Binn.  4G4, 
the  Chief  Justice  puts  this  construction  on  them;  and,  again,  words 
not  so  strong — "  I  give  my  plantation  to  my  son  John,  for  him  to 
improve  and  enjoy  the  same,"  were  held  to  pass  a  fee  in  Hoge  v. 
Ifoge,  1  Serg.  4*  Rawle,  144.  I  have  no  disposition  to  recede 
from  the  liberal  cast  of  cases  which  effectuate  the  intention  of  the 
testator;  far  from  it;  without  a  disposition  to  overturn  any  settled 
principle,  on  the  construction  of  limitations  in  wills,  I  feel  a  strong 
inclination  to  construe  them  by  a  rule  of  common  sense,  which  is 
as  strong  as  any  case  can  be.  To  give  to  \Vords  their  natural  sense, 
unless  some  obvious  inconvenience  or  incongruity  would  result 
from  such  construction,  is  the  cardinal  rule  in  the  construction  of 
wills.  In  addition  to  the  words — "  freely  to  be  enjoyed,"  which 
I  consider  words  of  perpetuity,  if  the  prefatory  clause,  declaring 
the  testator's  intention  to  devise  his  whole  worldly  estate,  is  taken 
in  connexion  with  the  devising  clause,  which  is  always  done  where 
there  is  a  clear  intention,  for  the  purpose  of  explaining  or  enlarging 
the  estate,  here  there  is  such  an  evident  intention,  without  any  thing 
to  disconnect,  without  any  interposing  clause,  that  I  must  lay  hold 
of  it  to  effectuate  the  clear  intention  of  the  testator,  to  give  his  wife 
a  fee  simple.  On  this  branch  of  the  case,  Winchester's  Lessee  v. 
Ti/ghman,  decided  by  the  Provincial  Court  of  Maryland,  and 
affirmed  in  the  Court  of  Appeals,  1  Harris  <§•  M'lfenry,  452,  in 
which  it  was  held,  that  "as  to  the  worldly  estate  it  has  pleased 
GOD  to  bless  me  withal,"  and  after  several  intervening  devises, 
"  I  give  unto  my  daughter  Eliza  three  hundred  acres  of  land,  ly- 
ing in  Kent  and  Queen  Anne's  counties,  called  Pharsalia,"  passed 
a  fee,  is  very  applicable.  The  conclusion  of  law  is  not,  where 
there  is  a  devise  of  land,  a  plantation,  a  house,  without  more,  that 
because  a  foe  w.as  intended,  therefore  a  fee  is  devised;  but  it  is  quite 
certain,  that  if  the  intention  to  devise  a  fee  is  evident  and  manifest 
from  the  general  scope  of  the  will,  taking  into  view  all  the  circum- 
stances and  clauses  in  the  whole  will,  and  uniting  them  together, 
it  will  be  construed  a  fee;  and  it  is  not  material  what  words  are 
used,  whether  technical  or  not;  the  meaning  and  intention  being 
thus  collected  from  the  words,  or  by  necessary  implication. 

Judgment  affirmed. 


VOL.  xu.  H 


58  SUPREME  COURT  [JPftfcftwy, 

,  OCTOBER  1,  1824.] 


WILSON  against  LONG. 

IN   ERROR. 

No  contract  arises  upon  a  devastavit,  which  will  support  an  action  against  the  ex- 

ecutor, personally. 
A  tlevastavit  is  not  a  trespass,  within  the  meaning  of  the  act  of  the  22d  of  March, 

1814,  giving  jurisdiction  to  justices  of  the  peace,  in  cases  of  trespass  for  the  re- 

covery of  damages  for  an  injury  done  or  committed  on  real  and  personal  estate. 
A  justice  of  the  peace  has  no  jurisdiction  of  an  action  founded  on  the  judgment  of 

a  court  of  record.  . 

No  contract,  express  or  implied,  arises  between  the  executor  and  a  legatee  of  the 

testator. 

ERROR  to  the  Common  Pleas  of  Washington  county. 

The  defendant  in  error,  Joseph  Long,  brought  this  suit  before  a 
justice  of  the  peace,  against  Joseph  Wilson,  the  plaintiff  in  error, 
and  obtained  a  judgment  for  seventy-five  dollars  thirty-eight  cents; 
from  which  the  defendant  entered  an  appeal  to  the  Court  of  Com- 
mon Pleas.  The  cause  was  arbitrated,  and  an  award  filed  in  favour 
of  the  plaintiff  for  ninety-five  dollars,  with  the  costs  of  suit.  A 
motion  was  made  in  the  court  below,  in  arrest  of  judgment,  on  the 
ground  that  no  promise  was  set  forth  in  the  declaration,  and  that 
the  magistrate  had  no  jurisdiction  of  the  subject  matter. 

The  substantial  parts  of  the  declaration  were  as  follows  —  "  That 
whereas  the  aforesaid  Joseph  Long,  at  another  time;  to  wit,  in  the 
term  of  -  in  the  year  one  thousand  eight  hundred  and 
twenty-two,  in  the  court  here,  to  wit,  in  the  borough  of  Washing- 
ton aforesaid,  by  the  consideration  of  the  same  court,  had  recovered 
ngainst  the  said  Joseph  Wilson,  executor  of  Charles  Lysle,  the 
sum  of  fifty-two  dollars  'and  thirty-eight  cents,  for  his  costs  and 
charges,  by  him  laid  out  and  expended  in  defending  a  suit  brought 
against  him  by  the  said  Joseph  Wilson,  whereof  the  said  Joseph, 
executor  as  aforesaid,  is  convict,  as  appears  of  record  and  process 
in  the  said  court  at  Washington  aforesaid;  and  whereas  also  the 
said  Joseph  Wilson,  on  the  same  day  and  year,  was  indebted  to 
the  said  Joseph  Long  in  another  sum  of  money;  to  wit,  the  sum 
of  sixteen  dollars  of  the  like  lawful  money,  which  debt  accrued  and 
became  due  to  the  said  Joseph  Long,  as  one  of  the  heirs  of  the  said 
Charles  Lysle,  deceased,  and  which  the  said  Joseph  Wilson,  in 
his  capacity  of  executor  aforesaid,  was  bound  to  pay;  and  whereas 
also  the  said  Joseph  Wilson,  executor  as  aforesaid,  was  indebted 
on  the  same  day  and  year  in  another  sum  of  money;  to  wit,  the 
sum  of  six  dollars  of  the  like  lawful  money,  and  divers  sums  of 
money,  by  him  the  said  Joseph  Wilson,  executor  as  aforesaid,  be- 
fore that  time  had  and  received  "to  and  for  the  use  of  the  said  Jo- 
seph Long,  which  several  debts,  amount  in  the  whole  to  the  sum 
of  seventy-five  dollars  and  thirty-eight  cents:  And  whereas,  after- 
wards. before  the  bringing  of  this  suit;  to  wit,  the  same  day  and 
year,  divers  goods  and  chattels  and  money,  which  were  of  the  said 
Charles  Lysle  at  the  time  of  his  death,  to  the  value  of  the  debts 
aforesaid,  to  the  hands  of  the  said  Joseph  Wilson,  executor  as 
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aforesaid,  came  to  be  administered,  which  same  goods  and  chattels, 
the  said  Joseph  Wilson  afterwards,  and  before  the  bringing  of  this 
suit,  the  same  day  and  year  and  place  last  aforesaid,  did  waste  and 
eloign,  and  to  his  own  proper  use  did  convert  and  dispose,  where- 
by action  accrued  to  the  said  Josoph  Long,  to  require  and  have 
the  debts  aforesaid,  amounting  in  the  whole,  to  the  aforesaid  sum  of 
seventy-five  dollars  and  thirty-eight  cents.  Nevertheless,"  &c. 

The  court  below  overruled  the  motion  in  arrest  of  judgment, 
and  the  cause  was  removed,  by  a  writ  of  error,  to  this  court,  where 
it  was  argued  by  Brackenridge,  for  the  plaintiff  in  error,  and 
Kenny,  for  the  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

TILGHMAN,  C.  J.  This  is  an  action  brought  originally  by  Long 
against  ffi/.von,  before  a  justice  of  the  peace,  who  gave  judgment 
for  the  plaintiff  for  seventy-five  dollars  and  thirty-eight  cents.  The 
defendant  appealed  to  the  Court  of  Common  Pleas,  where  the  cause 
was  submitted  to  arbitrators,  who  made  an  award  in  favour  of  the 
plaintiff,  for  ninety-five  dollars,  and  the  costs  of  suit.  The  question 
is,  Whether  the  justice  of  the  peace  had  jurisdiction  ?  By  the  act 
of  the  20th  of  March,  1810,  justices  have  jurisdiction  "of  all  causes 
of  action  arising  from  contract,  express  or  implied,  where  the  sum 
demanded  is  not  above  one  hundred  dollars,  except  in  cases  of  real 
contract,  where  the  title  to  lands  or  tenements  may  come  in  ques- 
tion, or  actions  upon  promise  of  marriage."  By  the  act  of  the  22d 
of  March,  1814,  (sect.  6,)  they  have  jurisdiction  "  of  all  cases  of 
rent,  not  exceeding  one  hundred  dollars."  And,  by  the  same  act, 
(sect.  1,)  their  jurisdiction  is  extended  to  "  actions  of  trover  and 
conversion,  and  actions  of  trespass,  brought  for  recovery  of  damages, 
for  an  injury  done  or  committed  on  real  and  personal  estate,  in  all 
cases  where  the  value  of  the  property  claimed,  or  the  damages  al- 
leged to  have  been  sustained,  shall  not  exceed  one  hundred  dol- 
lars." Let  us  see,  now,  what  was  the  cause  of  action  in  the  pre- 
sent case.  The  declaration  sets  forth,  a  demand  of  the  plaintiff 
against  the  defendant,  as  executor  of  Charles  Lysle,  deceased,  for 
three  several  sums  of  money;  one  of  which  was  recovered  by  the 
plaintiff  against  the  defendant,  by  judgment  of  the  Court  of  C.om- 
mon  Pleas;  another  was  due  to  the  plaintiff  as  one  of  the  heirs  of 
the  said  Charles  Lysle,  and  the  third,  was  received  by  the  defend- 
ant, as  executor  of  the  said  Lysle,  for  the  use  of  the  plaintiff.  The 
declaration  states,  that  the  defendant  had  assets  of  Lysle  in  his 
hands,  sufficient  to  pay  all  these  debts,  which  he  wasted ' ;  whereby 
action  accrued  to  the  plaintiff,  to  have  and  recover  of  the  defend- 
ant, the  whole  aggregate  of  his  three  demands.  No  assumption, 
or  contract  of  any  kind,  is  averred.  It  is  an  action  founded  on  the 
devastavit  of  the  defendant,  as  executor  of  Charles  Lysle,  where- 
by he  became  personally  liable  to  the  plaintiff.  No  contract,  ex- 
press or  implied,  arises  on  a  devastavit.  Neither  is  a  devastavit 
a  trespass  within  the  meaning  of  the  act  of  the  22d  of  March, 
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1814.  The  trespasses  there  spoken  of,  are  vi  et  armis,  against  real 
or  personal  property.  Besides,  if  we  analyze  the  plaintiff's  three 
demands,  it  will  be  found,  that  not  more  than  one  of  them  falls 
within  the  jurisdiction  of  a  justice.  No  contract  arises  on  a  judg- 
ment of  a  court  of  record.  On  foreign  judgments  there  is  an  im- 
plied assumption,  but  they  are  not  debts  of  record.  There  would 
be  a  great  inconvenience  and  impropriety,  in  carrying  into  effect, 
by  justices  of  the  peace,  the  judgments  of  our  own  courts  of  record. 
Neither  does  any  contract,  express  or  implied,  arise,  between  the 
executor  and  a  legatee  of  the  testator.  No  action  at  common  law, 
lies  for  the  recovery  of  a  legacy,  unless  the  executor  expressly  pro- 
mises to  pay  it.  But  a  remedy  is  given  to  the  legatee,  by  the  act 
of  assembly.  It  appears,  therefore,  that  the  cause  of  action  in  the 
case  before  us,  neither  in  its  separate  parts,  nor  in  the  aggregate, 
was  within  the  jurisdiction  of  the  justice.  Consequently,  it  is  the 
opinion  of  the  court,  that  the  judgment  should  be  reversed. 

Judgment  reversed. 
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DAVIS  against  JONES. 

IN    ERROR. 

The  lapse  of  two  years  from  the  return  of  a  scire  facias,  without  any  proceeding* 
on  it,  does  hot  by  our  practice,  work  a  discontinuance ;  and  the  plaintiff  may  af- 
terwards, the  proper  rules  having  been  entered,  take  judgment  for  want  of  a 
plea. 

THE  plaintiff  below,  Thomas  Jones,  issued  a  scire  facias  post 
annum,  &c.,  on  a  judgment  which  he  had  obtained  in  the  Court  of 
Common  Pleas  of  Allegheny  county,  against  Joseph  Davis,  the 
plaintiff  in  error.  The  writ  was  returned,  made  known,  &c.  but 
the  defendant  did  not  appear.  The  return  was  at  January  term, 
1814.  At  January  term,  1816,  a  rule  to  plead  was  laid  on  the 
defendant;  and  afterwards,  a  second  rule,  to  plead;  neither  of  which 
having  been  complied  with,  a  judgment  was  entered  by  default. 

Biddle,  for  the  plaintiff  in  error,  contended,  that  if  the  plaintiff 
does  not  proceed  on  his  scire  facias  within  a  year  and  a  day,  it  is 
discontinued,  and  he  must  sue  out  another,  2  Sell.  Pr.  189.  Van- 
derhuyder  v.  Gardiner,  9  Johns.  79. 

Baldwin,  for  the  defendant  in  error,  answered,  that  by  our  uni- 
form practice,  a  summons  or  scire  facias,  might  lie  an  indefinite 
length  of  time,  and  judgment  be  entered  upon  it. 

Per  Cur'tam.  This  is  a  question  of  practice,  in  which  we  are 
not  governed  by  the  rules  of  the  English  courts.  In  the  opinion 
of  the  court,  the  proceedings  were  according  to  ancient  and  long 
continued  practice,  and  therefore  the  judgment  is  to  be  affirmed. 

Judgment  affirmed. 

THE  END  OF  SEPTEMBER  TERM,  1824.— WESTERN  DISTRICT. 
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LYON  and  another  against  The  HUNTINGDON  BANK. 

IN   ERROR. 

Evidence  that  the  drawer  of  a  note  discounted  in  bank,  had  without  the  privity  of 
the  bank,  informed  the  endorser,  prior  to  putting  his  name  to  the  instrument,  that 
the  bank  had  agreed  to  look  to  certain  other  securities  for  payment,  and  not  to 
hold  the  drawer  or  endorser  liable,  is  not  admissible,  in  an  action  by  the  bank 
against  the  endorser. 

Where  it  had  been  testified  by  some  witnesses,  that  certain  bonds,  which  had  been 
legally  assigned  to  a  bank,  with  powers  of  attorney  to  enter  judgment,  given  at 
the  request  of  the  bank,  and  of  which  it  retained  possession,  were  assigned  as  a 
collateral  security,  not  only  for  the  bank,  but  also  for  the  endorsers  of  a  note  dis- 
counted by  the  bank,  held,  that  it  was  error  to  charge  the  jury,  that  if  they  be- 
lieved the  fact  to  be  so,  the  negligence  in  not  entering  up  the  judgments  on  the 
bonds,  and  issuing  executions,  was  as  much  the  fault  of  the  endorsers,  as  of  the 
bank. 

ON  a  writ  of  error  to  the  Court  of  Common  Pleas  of  Hunt- 
ingdon county,  it  appeared  that  this  action  was  brought  by  the 
Huntingdon  bank,  on  a  single  bill  for  seven  thousand  three  hun- 
dred and  ten  dollars,  dated  20th  of  January,  1818,  given  by  the 
defendants  below,  John  Lyon  and  Robert  T.  Stewart,  together 
with  Edward  B.  Patton,  who  was  not  taken,  and  was  not  a  party 
to  the  suit.  The  case  was  very  complicated,  and  a  great  mass  of 
contradictory  evidence  was  returned  with  the  record,  a  statement 
of  which  would  unnecessarily  swell  this  report.  Some  of  its  lead- 
ing features  will  be  sufficient. 
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The  debt  originated  in  a  loan  of  ten  thousand  dollars,  made  by 
the  bank  of  Huntingdon  to  William  Pafton,  about  the  24th  or 
26th  of  January,  1815.  When  this  loan  was  made,  William 
Patton  gave  his  note  for  ten  thousand  dollars,  endorsed  by  Wil- 
liam R.  Smith,  then  cashier  of  the  bank,  and  at  or  about  the  same 
time,  assigned  to  the  bank  several  bonds  of  David  R.  Porter  and 
Edward  B.  Patton,  amounting  to  upwards  of  twelve  thousand 
dollars,  with  warrants  of  attorney  to  the  said  William  R.  Smithy 
to  enter  judgments  on  them,  and  with  endorsements  by  the  obligors, 
promising  to  pay  them  without  defalcation.  The  bonds  were  as- 
signed in  the  form  prescribed  by  the  act  of  assembly,  of  the  28th 
of  May,  1715,  and  the  accompanying  warrants  of  attorney,  were 
given  on  the  express  requisition  of  the  bank.  The  main  point  in 
dispute  was,  upon  what  terms  the  bank  received  the  assignment  of 
these  bonds.  The  defendants  contended,  that  the  discount  of  ten 
thousand  dollars,  was  made  by  the  bank  solely  on  the  credit  of  the 
assigned  bonds,  and  that  it  was  agreed,  the  bank  should  never  look 
to  the  drawer  or  endorser  of  the  ten  thousand  dollar  note  for  pay- 
ment; that  note  having  been  given  merely  to  comply  with  the  forms 
of  the  bank.  The  plaintiffs,  on  the  other  hand,  insisted,  that  the 
note  was  considered  by  them  as  matter  of  substance,  on  which  both 
the  drawer  and  endorser  were  liable,  and  that  the  assigned  bonds 
were  received  only  as  collateral  security.  The  evidence  on  this 
point  was  contradictory;  but  it  was  not  denied,  that  the  bank  re- 
fused to  make  the  loan,  unless  the  bonds  were  accompanied  with 
warrants  of  attorney,  to  confess  judgment;  nor  was  it  denied,  that 
the  bonds  remained  in  the  possession  of  the  bank  from  the  time  of 
the  assignment.  It  was  stated  by  some  of  the  witnesses,  that  the 
bonds  were  received  by  the  bank,  as  a  security,  not  on!y  for  them- 
selves, bgt  also  for  the  endorsers  of  the  note  for  ten  thousand  dol- 
lars; and  a  considerable  time  having  been  suffered  to  elapse  before 
the  judgments  were  entered,  the  defendants,  who  in  consequence 
of  the  renewals  and  changes  of  parties  which  took  place,  became 
responsible  for  what  remained  due,  gave  evidence  from  which  they 
inferred,  that  the  bank  had  been  guilty  of  gross  laches,  from  which 
losses  ensued  for  which  it  was  responsible. 

In  the  course  of  the  trial,  William  Patton  was  offered  as  a  wit- 
ness by  the  defendants,  and  rejected  on  the  ground  of  interest,  to 
which  an  exception  was  taken.  But  a  release  having  been  executed, 
he  was  examined,  and  the  exception  afterwards  abandoned.  The 
fendants  offered  to  prove,  «•  that  William  Patton  informed  John 
Lyon,  before  he  entered  into  any  responsibility,  that  the  bank  had 
agreed  to  look  to  the  assigned  bonds  only,  and  not  to  hold  the 
drawer  and  endorser  of  the  ten  thousand  dollar  note,  or  of  any 
other  note  which  should  afterwards  be  given  in  lieu  or  on  account 
of  it,  or  any  part  of  it,  responsible."  The  evidence  being  objected 
to  by  the  plaintiffs'  counsel,  and  rejected  by  the  court,  a  bill  of  ex- 
ceptions was  tendered  and  sealed. 
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At  the  close  of  the  trial,  HUSTON,  President,  delivered  to  the  jury 
the  following  charge: 

"The  facts  in  this  case  not  disputed,  are,  that  William  Pulton 
had  large  discounts  from  the  Huntingdon  bank,  in  the  fall  of 
1814,  and  then  applied  for  an  additional  loan  and  obtaine-1  it.  But 
on  what  terms,  is  the  origin  of  this  dispute.  It  is  not  disputed  that 
he  sold  the  Sligo  works  to  Edward  B.  Pal  ton  and  D.  R.  Porter, 
and  had  their  bonds  for  above  eleven  thousand  dollars.  These 
bonds  are  made  what  are  called,  judgment  bonds,  and  assigned  to 
the  bank;  but  on  what  terms,  and  for  what  special  purpose,  is  dis- 
puted. 

*'  1.  It  is  not  disputed  that  he  gave  his  own  note  to  the  hank, 
with  II'.  R.  Smith,  as  endorser;  but  it  is  contended,  that  this  was 
only  form. 

"  2.  This  is  denied,  and  the  note  is  said  to  have  been  bona  fide. 
It  is  not  disputed,  that  part  of  this  ten  thousand  dollars  was  paid 
by  Pattnn  and  Porter,  and  credited  on  Patton  and  Smith's  note. 

"  3»  It  is  not  disputed,  that  other  notes  were  given  to  the  bank 
to  secure  the  four  thousand  dollars  then  credited,  but  the  reason  is 
disputed. 

"4.  William  Patton  becomes  insolvent,  and  a  proposition  is 
made  by  Lyon  and  Stewart ;  a  resolution  of  tlie  board  is  passed, 
a  notice  from  John  Lyon  i->  given,  a  new  note  is  taken,  on  which 
Edward  B.  Patton  and  John  Lyon  are  drawers,  and  Robert  T. 
Stewart  endorser,  winch  is  regularly  renewed,  until  the  note  in 
question  is  ^iven. 

'» The  defendants  rely  on  the  positive  testimony  of  William  Pat- 
ton,  William  R.  Smith,  and  D.  R.  Porter;  the  power  of  attor- 
ney to  confess  judgments;  and  the  assignments  and  promise  en- 
dorsed on  the  bonds;  and  they  rely  on  the  negligence  of  the  bank 
in  not  entering  the  judgments,  or  in  not  taking  out  executions. 

"The  plaintiffs  rely  on  the  testimony  of  Vantries;  on  the  note 
of  William  Patton,  endorsed  by  William  R.  Smith  ;  the  entry 
of  it  in  the  leger  of  the  24th  of  January,  and  the  money  being  all 
drawn  out  by  checks  before  the  bonds  were  assigned;  on  the  order 
to  pay  in  foui  thousand  dollars  on  the  2d  of  August,  1815;  on  the 
consolidation  of  the  3d  of  September,  1816;  on  the  settlement  and 
balance  of  William  Potion's  account,  on  the  7th  of  January, 
1817,  and  giving  a  note  with  Stewart  as  endorser  for  this  balance; 
on  the  proposition  of  Lyon  and  Stewart,  on  the  10th  of  January, 
1817;  the  order  of  the  board  in  consequence  of  it;  on  the  notice  of 
Lyon  to  enter  judgment  on  these  bonds  on  the  18th,  and  the  re- 
newals since.  [Here  the  court  read  the  notes  of  the  testimony.]  . 

"  If  it  is  believed,  that  the  original  note  was  expressly  agreed  by 
the  board  of  directors  to  be  only  form,  and  the  maker  and  endorser 
not  to  be  liable  in  any  event,  and  that  this  agreement  and  under- 
standing continued  on  the  introduction  of  new  parties,  and  new- 
modelling  the  notes, — then  the  defendants  are  not  liable.  But 
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when  a  man  receives  ten  thousand  dollars,  and  gives  his  note  and 
security  to  repay  it,  it  requires  some  proof  to  avoid  this  note,  and 
make  it  nothing;  and  if,  from  the  fact  of  the  note  given,  the  evi- 
dence at  the  time  and  since,  you  believe  the  note  was  a  security 
for  the  debt,  the  plaintiffs  should  recover,  unless  there  is  some  ne- 
glect which  would  bar  them.  If  the  bonds  were  a  collateral  se- 
curity, as  well  for  the  bank  as  the  endorser,  the  negligence  is 
as  much  the  fault  of  one  as  the  other.  If  the  bank  took  the  bonds 
in  discharge  of  the  ten  thousand  dollars, — if  the  amount  of  the 
bonds  could  be  recovered,  they  are  bound  to  recover  them,  or  use 
proper  means  to  do  so.  But  if  the  money  was  lent  on  the  note  and 
endorser,  and  the  bonds  were  only  to  be  resorted  to,  on  failure  of 
that  security,  they  were  not  bound  to  sue  them,  as  long  as  new 
endorsers  were  given,  when  required,  and  partial  payments  made 
when  demanded.  I  see  no  reason  why  the  bonds,  especially  if  equal- 
ly a  pledge  for  the  endorser,  as  for  the  bank,  should  be  put  in  suit; 
especially,  as  in  July,  1816,  there  was  a  request  from  William 
Patton  to  grant  him  any  indulgence  they  could,  without  pressing 
Edward  B.  Patton. 

"  If  Lyon  was  originally  told  these  bonds  were  only  a  collateral 
security,  it  is  pretty  strong  proof  they  were  so,  and  no  more.  If 
they  were  informed  the  note  was  mere  form,  and  afterwards,  by 
any  arrangement,  it  became  a  real  note,  and  the  bonds  collateral, 
this  subsequent  arrangement  with  them,  became  the  contract  of  the 
parties,  and  binding  on  them. 

"  If  William  Patton  thought  his  note  at  first  only  form,  he  must 
know  otherwise  when  they  compel  him  to  pay  four  thousand  dol- 
lars. He  does  pay  or  secures  it,  and  gives  a  new  note  for  six  thou- 
sand dollars.  Here,  however,  was  his  time  to  make  his  stand,  and 
say  he  was  not  liable  on  his  notes.  If  he  did  not  make  such  stand, 
is  it  not  an  admission  that  the  bank  considered  the  contract  differ- 
ently from  what  he  did;  and  an  acquiescence  on  his  part,  and  that 
of  his  endorser,  that  they  were  right?  You  will  consider,  then, 
whether  at  this  time,'  both  he  and  his  endorser,  knew  that  it  was 
substance;  and  whether  from  this  time,  the  drawers  and  endorsers 
so  considered  it.  If  it  was  so  considered  by  both  parties,  when 
Edward  B.  Patton  endorsed,  when  Lyon  endorsed,  and  when 
Lyon  and  Stewart  became  parties, — then  it  is  substantial,  and  a 
paper  by  which  the  defendants  are  bound.  But,  again;  if  the  bank 
agreed  to  take  the  bonds,  and  were  parties  to  the  agreement  that 
only  one  note  was  to  be  taken  from  Patton  and  Porter,  on  failing 
to  pay  the  bond  on  the  day,  and  they  take  a  note,  and  renew  and 
renew  it  till  this  time,  is  not  that  a  discharge  of  this  suit  so  far; 
and  this  even  if  they  were  given  as  collateral  security  ?  This  would 
be  so,  perhaps.  But  let  us  attend  to  the  facts: 

"  William  Patton  has  credit  for  that  sum  completely,  not  taken 
out  of  this  series  of  notes,  but  out  of  the  eighteen  thousand  dollars 
which  he  owed  on  the  3d  of  September)  1816;  at  which  time,  he  gave 
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the  note  which  is  the  foundation  of  this  suit,  and  at  which  time, 
if  not  before,  this  became  a  real  transaction,  if  the  facts  are  made 
out,  that  all  was  thrown  together  at  that  time,  and  all  the  drawing 
and  endorsing  new-modelled. 

"  If  there  was  a  new-modelling  of  William  Patton's  engage- 
ments on  the  3d  of  September,  1816,  in  consequence  of  his  applica- 
tion in  July,  and  a  note  was  thefr  made,  on  the  face  of  it,  for  seven 
thousand  three  hundred  and  ten  dollars,  and  Lyon  endorses  it,  he 
cannot  go  back  and  say,  that  two  bonds,  amounting  to  four  thousand 
six  hundred  and  sixty-five  dollars,  which  had  been  applied  in  ano- 
ther way,  shall  be  brought  back  and  credited  here. 

" ./?  collateral  security  is  not  a  payment,  nor  a  conditional 
payment ;  it  cannot  be  resorted  to,  unless  in  the  event  contem- 
plated by  the  parties,  when  it  was  given:  It  will  be  for  you  then 
to  decide,  from  the  testimony,  how  these  bonds  were  given  at 
first ;  whether  the  bank  was,  in  any  event,  bound  to  sue  them, 
till  the  note  failed  ;  whet/ier  it  could  sue  them,  if  the  note  was 
renewed,  and  the  discount  and  calls  paid;  and,  lastly,  whether 
after  judgment  was  entered,  at  the  expense  and  at  the  request 
of  Lyon,  they  were  not  fairly  under  his  management?" 

To  this  charge,  the  counsel  for  the  defendant  excepted. 

It  appeared,  'that  in  September,  1816,  Patton  and  Porter  gave 
their  note  for  four  thousand  six  hundred  and  sixty-five  dollars, 
with  Thomas  H.  Stewart  as  endorser,  and  in  payment  of  the 
amount  due  on  their  two  bonds  payable  that  year;  and  William 
Patton  had  credit  for  that  amount,  not  on  the  note  of  the  series  in 
question,  but  on  his  other  account  in  bank.  The  two  bonds,  in 
payment  of  which  this  note  was  given,  were  entered  up  with  the 
rest;  and  it  was  stated  by  Mr.  Orbison,  that  Thomas  If.  Stewartt 
the  endorser  on  the  note  of  four  thousand  six  hundred  and  sixty- 
five  dollars,  claimed  that  those  bonds,  being  first  payable,  were 
to  be  a  security  to  indemnify  him  as  endorser  on  that  note. 

•ftnderson,  for  the  defendants,  denied  this,  and  called  on  the  court 
to  decide,  whether  those  two  bonds  payable  in  1816  were  not,  as 
respects  the  present  defendants,  to  be  laid  entirely  out  of  view. 

The  court  said,  "We  will  not  at  this  time,  and  in  this  cause, 
decide,  how  the  money  arising  out  of  the  sale  of  Sligo  to  Lyon 
and  Stewart,  is  to  be  applied,  nor  whether  it,  or  any  part  of  it, 
shall  go  to  Thomas  //.  "Stewart;  he  is  not  here,  and  must  have 
notice,  and  be  heard.  No  execution  shall  issue,  until,  in  some  way, 
this  is  decided.  At  present,  we  cannot  and  will  not  undertake  to 
decide  it." 

The  counsel  for  the  defendants  excepted  to  the  course  adopted 
by  the  court,  in  relation  to  this  matter,  and  prayed  them  to  seal  a 
bill  of  exceptions,  which  was  accordingly  done. 

An  agreement,  however,  was  afterwards  entered  into  between  the 
counsel,  which  rendered  it  unnecessary  for  this  court  to  give  an 
opinion  upon  the  subject  embraced  by  the  last  bill  of  exceptions. 

VOL.  XII.  I 
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Caruthers  and  Burnside,  for  the  plaintiffs  in  error.  The  re- 
fusal to  permit  William  Pattori.  to  prove,  that  he  communicated 
to  John  Lyon  the  ground  on  which  the  bonds  were  received  and 
discounted  by  the  bank,  was  error.  This  was  a  material  part  of 
the  case,  for  it  was  this  communication  which  induced  him  to  be- 
come a  party  to  the  note.  It  was  necessary  that  the  jury  should 
hear  the  evidence,  and  give  to  it  what  weight  it  deserved.  Rut- 
gers v.  Lucet,  2  Johns.  Cas.  96. 

There  was  error  in  charging  the  jury,  that  if  the  bonds  were 
given  as  a  collateral  security,  the  neglect  in  not  putting  them  in 
suit  was  as  much  the  fault  of  the  assignor  as  the  assignee.  Even 
if  the  security  was  collateral,  it  is  obvious  from  the  evidence,  that 
it  was  the  duty  of  the  bank  to  collect  the  money  due  upon  the 
bonds.  The  assignment  was  a  legal  assignment,  and  consequent- 
ly, the  bank  alone  could  bring  suit.  The  bank  insisted  on  war- 
rants of  attorney  accompanying  the  bonds,  and  on  their  being  made 
payable  without  defalcation;  and  retained  possession  of  them  from 
the  time  the  assignment  was  executed.  Under  these  circumstances, 
having  the  absolute  control  over  the  bonds,  it  was  the  duty  of  the 
bank  to  enter  judgments  upon  them.  When  these  instiuments 
were  given,  they  were  considered  the  principal  debt,  and  if  the 
notes  to  the  bank  were  any  thing  more  than  mere  form,  they  were 
in  the  nature  of  security.  A  written  request  was  made  of  the  bank 
on  the  18th  of  January,  1817,  to  enter  up  the  judgments,  which 
was  not  complied  with  until  the  25th  of  the  following  April;  and, 
in  the  mean  time,  a  judgment  was  obtained  by  a  third  person  against 
the  obligors.  For  this  negligence,  the  bank  alone  ought  to  suffer. 
4  Serg.  #  Rawle,  175.  Chilty  on  Bills,  373.  2  Wash.  Rep.  230, 
231.  5  Johns.  68.  Patterson  v.  Bank  of  Columbia,  7  Crunch, 
306. 

Tod,  for  the  defendants  in  error,  after  arguing  from  the  facts, 
that  the  bonds  of  Patton  and  Porter  were  accepted  by  the  bank, 
merely  as  a  collateral  security,  contended,  that  the  testimony  of 
William  Patton  was  rightly  rejected,  because  no  parol  evidence 
was  admissible  to  show  what  was  the  understanding  of  the  defend- 
ants, at  the  time  they  became  parties  to  the  instrment  in  question. 
By  the  8th  section  the  general  bank  law,  all  discounts  are  forbid- 
den except  by  the  consent  of  the  president  and  four  directors  of 
the  bank,  and  therefore  the  agreement  attempted  to  be  set  up  by 
the  defendants,  even  if  it  were  proved,  would  be  void.  But  what- 
ever may  have  been  the  original  agreement,  there  was  no  proof 
that  it  extended  to  the  bill  on  which  this  suit  is  brought;  and,  if  it 
did,  it  was  of  no  consequence  whether  it  was  communicated  to  the 
defendants  or  not.  Its  binding  operation  could  not  be  affected  by 
that  circumstance. 

The  presiding  judge  charged  the  jury,  "  that  if  the  bonds  were 
not  to  be  resorted  to,  except  on  the  failure  of  the  notes,  then  the 
depositers  of  the  bonds  were  as  much  bound  to  look  to  the  collec- 
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tion  of  them  as  the  bank."  This  was  the  fair  meaning  of  the 
charge,  and  what  the  judge  meant  when  he  spoke  of  collateral  se- 
curity. Depositing  a  bond  as  collateral  security,  certainly  imposes 
no  obligation  to  bring  suit  and  issue  execution;  and  on  what  terms 
the  bonds  were  deposited,  was  very  properly  left  to  the  jury. 

TILGHMAN,  C.  J.,  (after  stating  some  of  the  facts,)  delivered  the 
opinion  of  the  court 

Several  exceptions  were  taken  by  the  defendants'  counsel,  on 
points  of  evidence,  and  to  the  charge  of  the  court: — 

1.  The  first  exception  was  to  the  rejection  of  William  Pat  ton, 
a  witness  offered  on  the  part  of  the  defendants.     He  was  rejected 
as  incompetent,  on  account  of  interest.     But  this  objection  having 
been  removed,  by  a  release  from  the  defendants,  he  was  admitted 
and  examined.     The  defendants,  therefore,  having  had  the  benefit 
of  his  testimony,  this  exception  was  very  properly  abandoned. 

2.  The  next  exception,  was  to  the  rejection  of  evidence  offered 
by  the  defendants, — *'  that  William  Pat  ton  informed  John  Lyon, 
before  he  entered  into  any  responsibility,  that  the  bank  had  agreed 
to  look  to  the  assigned  bonds  only,  and  not  to  hold  the  drawer  or 
endorser  of  the  ten  thousand  dollar  note,  or  of  any  other  note  which 
should  afterwards  be  given  in  lieu,  or  on  account  of  it,  or  any  part 
of  it,  responsible."    I  cannot  perceive  error  in  the  rejection  of  this 
evidence.     If  the  bank  had  really  made  the  agreement  asserted  by 
the  defendants,  they  ought  not  to  recover  in  this  action,  even  though 
that  agreement  had  not  been  communicated  to  the  defendants.   But 
the  great  objection  to  the  evidence,  is,  that  it  was  the  bare  decla- 
ration of  William  Patton,  a  person  interested,  without  the  privity 
of  the  bank.    Why  should  the  bank  be  affected  by  any  thing  which 
passed  between  him  and  the  defendants?     If,  indeed,  the  plaintiffs 
had  given  evidence,  to  prove,  that  the  defendants  had  been  in- 
formed, before  they  made  themselves  responsible,  that  the  assigned 
bonds  were  taken  only  as  collateral  security,  in  that  case  it  might 
have  been  rebutted,  by  the  evidence  in  question.     But  nothing  of 
that  kind  appears  on  the  record.      I  have  said  that  the  plaintiffs 
ought  not  to  recover,  if  they  agreed  to  look  to  the  assigned  bonds 
only.    My  meaning  is,  that  they  ought  not  to  recover,  unless  a  sub- 
sequent agreement  was  made,  by  which  the  defendants  became  re- 
sponsible, without  any  unfair  dealing  on  the  part  of  the  plaintiffs. 

3.  But  the  defendants  relied  chiefly  on  their  exception  to  the 
charge  of  the  court.    It  had  been  testified  by  some  of  the  plaintiff's 
witnesses,  that  the  assigned  bonds  were  received  by  the  directors 
of  t.he  bank  as  a  collateral  security,  both  for  themselves  and  the 
endorsers  of  the  ten  thousand  dollar  note;  whereupon  the  presi- 
dent charged  the  jury,  that  if  they  believed  the  fact  to  be  so,  the 
negligence  in  not  entering  judgments  on  the  bonds,  and  suing  out 
executions,  was  as  much  the  fault  of  the  endorser  as  of  the 
bank.     From  this  charge,  the  jury  must  have  taken  the  law  to  be, 
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that  in  the  case  supposed,  the  bank  would  not  be  responsible.  Con- 
sidering; the  circumstances  of  this  case,  I  think  the  law  was  laid 
down  too  strongly  in  favour  of  the  plaintiffs.  It  was  the  bank,  who 
insisted  on  warrants  of  attorney  to  confess  judgment,  and  the  as- 
signments were  made  in  strict  form,  according  to  the  act  of  assem- 
bly; so  that  the  legal  property  was  vested  in  the  bank,  which  alone 
could  bring  suit.  The  legal  inference  is  (unless  there  was  proof  to 
the  contrary)  that  the  bank  took  upon  itself  the  care  of  attending 
to  these  bonds,  and  pursuing  all  legal  means  to  recover  them.  The 
obligors  could  make  no  legal  payment,  after  notice  of  the  assign- 
ment, to  any  other  than  the  bank;  nor  could  it  possibly  have  been 
the  intent  of  the  parties,  that  the  endorser  of  the  ten  thousand  dol- 
lar note  should  have  the  right  of  receiving  the  money,  because  that 
would  have  been  to  deprive  the  bank  of  its  security  in  the  bonds. 
If  the  bank  received  the  money,  it  operated  of  course  to  the  dis- 
charge of  the  endorser;  and  thus,  the  bonds  might  justly  be  said  to 
be  for  the  benefit,  as  well  of  the  endorsers  as  of  the  bank.  Or,  if 
the  endorser  paid,  or  satisfied  the  bank,  for  the  note  of  ten  thou- 
sand dollars,  he  would  have  been  entitled  to  the  benefit  of  the  as- 
signed bonds,  and  might  have  recovered  to  the  amount  of  his  pay- 
ment, on  judgments  entered  in  the  name  of  the  bank,  for  his  use. 
But  the  bank  remaining  unsatisfied,  and  retaining  the  possession 
of  the  bonds,  was  bound  to  take  the  proper  measures  for  a  reco- 
very. I  do  not  mean  to  say,  that  although  the  bonds  were  legally 
assigned  to  the  bank,  it  might  not  have  been  provided  by  express 
agreement,  that  no  negligence  was  to  be  imputed  to  the  bank,  un- 
less it  delayed  the  entering  judgments,  and  issuing  executions,  af- 
ter request  so  to  do  by  William  Patton,  or  his  endorser.  Nei- 
ther do  I  say,  that  the  original  agreement,  whatever  it  was,  or  the 
assignment  of  the  bonds,  might  not  have  been  altered  by  a  subse- 
quent agreement.  But  the  jury  should  have  been  instructed,  that  the 
bank,  having  taken  the  assignment  to  itself,  was  bound  to  show, 
that  it  was  not  to  use  all  reasonable  diligence  in  securing  the  mo- 
ney. This  was  a  very  important  point  in  the  cause,  and  a  misdi- 
rection on  it  could  not  fail  to  be  very  prejudicial  to  the  defendants. 
I  see  no  other  error  in  the  charge  of  the  president,  and  indeed,  it 
contains  many  strong  and  judicious  remarks  on  the  evidence.  Ano- 
ther error  was  assigned,  viz.  that  the  court  refused  to  give  any 
opinion,  whether  the  defendants  were  to  have  the  benefit  of  the 
sum  of  four  thousand  dollars,  which  remained,  after  paying  the  in- 
cumbrances  on  the  Sligo  estate,  and  was  to  be  applied  to  the  pay- 
ment of  the  bonds  of  Patton  and  Porter,  assigned  to  the  plaintiffs. 
The  benefit  of  these  four  thousand  dollars  was  claimed  by  the  de- 
fendants, and  also  by  other  persons  not  parties  to  this  suit.  It  is 
unnecessary  for  us  to  give  an  opinion  on  this  exception,  because  it 
was  agreed  by  the  counsel  on  both  sides,  that  the  jury  should  not 
be  embarrassed  by  the  question  arising  on  the  application  of  the 
four  thousand  dollars,  which  was  to  remain  as  an  object  of  future 
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discussion.  Mr.  Tod,  the  counsel  for  the  plaintiffs,  confirmed  this 
agreement  in  our  presence;  in  consequence  of  which,  Mr.  Burn- 
side,  who  was  about  to  argue  the  point  on  behalf  of  the  defendants, 
refrained  from  his  argument,  under  an  understanding  that  the  mat- 
ter was  to  be  reserved  for  future  inquiry.  I  am  of  opinion,  there- 
fore, that  for  the  error  which  has  been  mentioned  in  the  charge  of 
the  court,  the  judgment  should  be  reversed,  and  a  venire  de  novo 
awarded. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


,,  OCTOBER  18,  1824.] 

HARMAN  against  The  COMMONWEALTH. 

IN  ERROR. 

In  an  indictment  for  a  rape,  it  is  not  necessary-  to  charge,  that  the  offence  was  com- 
mitted forcibly,  andagain&t  the  v.-ill  of  the  -woman.  It  is  sufficient,  if  it  charge,  that 
the  defendant  feloniously  did  ravish  and  carnally  knino  her. 

A  count  for  a  rape,  may  be  joined  in  the  sume  indictment  with  one  for  an  assault 
and  battery,  with  intent  to  ravish  ;  but,  if  the  defendant  be  found  guilty  gene- 
rally, he  can  be  sentenced  only  on  the  count  for  a  rape. 

ON  a  writ  of  error  to  the  Court  of  Oyer  and  Terminer  of  Frank- 
lin county,  it  appeared  that  an  indictment  was  found  by  the  Grand 
Jury,  containing  two  counts:  The  first  charged,  that  the  defendant 
"feloniously  did  ravish,  and  carnally  know,"  Catherine  Coiler, 
without  charging,  that  the  offence  was  committed  forcibly,  and 
against  her  will. 

The  second  count,  charged  him  with  having  committed  an  assault 
and  battery  upon  the  said  Catherine  Coiler,  with  an  intent  to  ra- 
vish and  carnally  know  her. 

The  caption  of  the  indictment,  was  "  OYER  AND  TERMINER, 
September  term,  1822,"  but  it  was  found  at  November  term, 
1822. 

The  jury,  having  returned  a  verdict  of  guilty,  the  court  passed 
sentence  upon  the  defendant,  on  the  count  for  a  rape. 

Denny  and  Crawford,  now  assigned  for  error — 

1.  That  the  record  is  contradictory  and  repugnant,  inasmuch, 
as  upon  the  face  of  the  indictment,  it  appears  to  have  been  found 
at  September  term,  1822,  when  no  court  was  held  in  the  county 
of  Franklin,  and  the  record  states,  that  it  was  found  at  November 
term,  1822.    To  this  point,  they  cited,  1  Chitty,  C.L.  327,  (330.) 
People  v.  Guernsey,  3  Johns.  Cas.  265. 

2.  That  the  indictment  does  not  charge  the  offence  to  have  been 
committed  forcibly  and  against  the  will  of  Catherine  Coiler,  the 
prosecutrix.  3  Chitty,  C.  L.  314,  810,  815,  1  East,  435.   18  Vin. 
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153.  pi.  5.  1  Chitty,  C.  L.  169,  172.  2  Hawk.  b.  2.  ch.  25.  sec. 
60.  1  Hawk.  170. 

3.  That  a  count  for  a  misdemeanor,  cannot  be  joined  in  the  same 
indictment  with  a  count  for  a  felony.  1  Chitty,  C.  L.  254. 

Hettick  and  Dunlop,  for  the  commonwealth,  as  to  the  first  point, 
cited,  1  Chitty,  C.  £.222,  326.  rfddison's  Rep.  179,  ISO.  4  East, 
174.  5  Serg.  $  Rawle,  315. 

To  the  second  point,  they  cited,  1  Chitty,  C.  L.  236,  242,  243. 
1  Hale,  628,  632.  3  Bac.  M.  Indictment,  G.  554.  2  Hawk.  Ch. 
25,  156.  3  Chitty,  C.  L.  812,  814.  5  Jacob's  Law  Diet.  Rape. 
18  Vin.  Rape,  154,  pi.  8.  1  East,  P.  C.  447.  Johnson's  Diet. 
Ravish. 

In  answer  to  the  third  specification  of  error,  they  cited,  1  Chitty  , 

C.  L.  253,  254,  255.  8  East,  46. 

i 

The  opinion  of  the  court  was  delivered  by 

TILGHMAN,  C.  J.  The  plaintiff  in  error,  (the  defendant  below,) 
was  convicted  and  sentenced  for  a  rape,  in  a  Court  of  Oyer  and 
Terminer,  for  the  county  of  Franklin.  Three  errors  were  assign- 
ed, the  first  of  which  was  abandoned.  The  second  is,  that  the  of- 
fence is  not  charged,  in  the  indictment,  to  have  been  committed, 
forcibly  and  against  the  will  of  the  woman.  The  expressions 
are,  "  that  he  feloniously  did  ravish,  and  carnally  know  her." 
I  am  of  opinion,  that  this  is  sufficient.  The  word  ravish  implies 
force  and  violence  in  the  man,  ancj  want  of  consent  in  the  woman. 
That  the  indictment  need  not  aver,  that  the  rape  was  committed 
against  the  will  ofthetuoman,  seems  to  be  the  opinion  of  authors 
of  the  highest  authority.  Lord  HALE,  in  enumerating  the  essen- 
tial parts  of  the  indictment,  says,  that  it  must  contain  the  words, 
felonice  rapuit  and  carnaliter  cognovit,  (1  Hale,  632.)  Haw- 
kins thinks,  that  the  rape  is  sufficiently  ascertained,  by  the  words 
felonice  rapuit,  without  adding  carnaliter  cognovit,  (Hawk.  b. 
2.  ch.  25.  sect.  56.)  Chitty,  one  of  the  latest  writers  on  criminal 
Jaw,  says,  the  indictment  must  charge  the  offence  to  have  been 
committed  feloniously,  and  contain  the  technical  word  ravished. 
Whether  it  must  also  charge,  that  the  defendant  had  carnal  know- 
ledge of  the  woman,  he  considers  doubtful,  but  advises  the  inser- 
tion of  those  words.  (3  Chitty,  812.)  East,  in  his  treatise  on 
criminal  law,  (1st  vol.  447,)  says,  the  indictment  must  charge, 
that  the  defendant  feloniously  ravished  her.  It  may  fairly  be 
concluded,  from  all  these  authorities,  that  the  words  against  her 
will,  are  not  essential;  and  certainly  the  word  ravish,  as  common- 
ly understood,  implies  that  it  was  against  her  will.  The  next, 
and  most  plausible  exception  to  this  record,  is,  that  the  indictment 
contains  two  counts, — one  for  a  rape,  the  other  for  an  assault  and 
battery,  with  intent  to  ravish.  The  verdict  was  guilty,  generally, 
and  the  judgment  was  on  the  count  for  rapei  There  is  a  general 
rule,  that  although  two  felonies  may  be  joined  in  an  indictment, 
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yet  it  is  improper  to  join  a  felony  and  a  mere  misdemeanor.  The 
reason  assigned  for  this,  is,  that  the  judgments  for  felony,  and 
for  misdemeanor,  must  necessarily  be  different.  (1  Chitty,  255.) 
This  reason  does  not  seem  to  be  quite  conclusive,  in  cases  like 
rape,  where  the  misdemeanor  in  the  attempt  to  ravish  is  merged 
in  the  felony,  when  the  rape  is  accomplished;  and,,  consequently, 
there  would  not  be  two  judgments,  but  only  one,  viz.  for  the  rape. 
Besides,  the  same  authors  who  lay  it  down,  that  a  felony  and  mis- 
demeanor cannot  be  joined,  admit,  that  after  a  general  verdict,  the 
objection  of  misjoinder  may  be  avoided,  by  entering  judgment  on  a 
particular  count.  (1  Chitty ,  255.)  Now,  in  the  case  before  us, 
the  judgment  was  entered  only  on  the  count  for  rape.  But  what- 
ever might  have  been  the  force  of  this  objection,  before  the  altera- 
tion of  our  criminal  code,  when  rape  was  punished  with  death,  it 
is  greatly  weakened  since  that  alteration;  for  now,  the  punish- 
ment of  rape,  and  of  an  assault  with  intent  to  ravish,  are  of  the 
same  nature.  In  both  cases,  the  criminal  is  punished  by  confine- 
ment in  the  penitentiary,  at  hard  labour,  &c.  The  only  difference 
is,  in  the  duration  of  the  punishment.  The  counsel  for  the  com- 
monwealth having  asserted,  that  the  joining  of  a  felony  and  misde- 
meanor, was  supported  by  long  practice  in  this  state,  I  have  had 
the  records  of  the  Courts  of  Oyer  and  Terminer,  held  by  the  judges 
of  the  Supreme  Court,  searched,  from  the  year  1770  to  the  present 
time.  I  have  found  no  instance  of  two  counts  in  an  indictment  for 
rape,  before  the  revolution.  The  form  of  an  indictment  then,  was, 
"  that  the  defendant,  violently  and  feloniously,  an  assault  did  make, 
with  an  intent  the  said  A.  B.  then  and  there  to  ravish,  and  car- 
nally know,  and  the  said  A.  B.,  then  and  there,  with  force  and 
arms,  and  against  her  will  and  consent,  feloniously  did  ravish,  and 
carnally  did  know."  And  upon  an  indictment  in  this  form,  one 
Henry  Carr  was  convicted,  in  the  year  1 772,  of  an  assault  with 
intent  to  ravish  Christiana  Farmer.  The  verdict  there,  was, 
not  guilty  of  rape,  but  guilty  of-  an  assault  with  intent  to  ravish. 
The  same  form  of  indictment  was  continued  after  the  revolution, 
by  the  attorney-general,  Mr.  Bradford,  the  great  advocate  for  the 
mitigation  of  our  criminal  code,  who  drew  the  first  law  on  that 
subject.  But  after  this  mitigation  took  place,  the  practice  was  in- 
troduced, of  two  counts,  one  for  rape,  the  other  for  an  assault  with 
intent  to  ravish.  The  first  precedent,  of  this  form  of  indictment, 
which  I  have  seen,  was  in  the  year  1813;  The  Commonwealth  v. 
Calhoun,  where  the  bill  was  returned  "ignoramus."  Since  that, 
two  counts  have  been  common;  and  where  the  defendant  was  con- 
victed on  either,  judgment  has  been  passed  on  him.  Upon  the 
whole,  then,  there  is  sufficient  ground  for  supporting  the  present 
indictment.  The  defendant  was  found  guilty  of  rape,  and  received 
the  judgment  which  the  law  has  ordained  for  that  offence.  He  was 
subject  to  no  inconvenience  or  hardship  on  his  trial.  Being  charged 
with  felony,  he  was  admitted  to  his  privilege  of  peremptory  chal- 
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lerige.  There  could  be  no  surprise  on  him,  nor  any  difficulty  in 
defending  himself  against  both  charges.  Indeed,  if  he  was  guilty 
of  the  rape,  he  must  have  been  guilty  of  the  assault  with  intent  to 
ravish;  and,  if  he  was  not  guilty  of  the  assault  with  intent  to  ravish, 
he  could  not  be  guilty  of  the  rape:  so  that  when  he  prepared  for 
defence  against  one  event,  he  must  necessarily  prepare  for  defence 
against  the  other.  It  would  have  been  unjust,  however,  to  punish 
him  for  the  assault,  which  was  merged  in  the  greater  offence  of 
rape,  and  therefore  he  was  not  punished  for  it.  It  may  be  proper 
to  remark  here,  that  where  two  offences  are  charged  in  separate 
counts,  if  the  defendant  can  make  it  appear,  that  this  mode  of  pro- 
ceeding will  subject  him  to  unreasonable  difficulty  or  embarrass- 
ment, on  his  trial,  Ijie  court  have  it  in  their  power  to  protect  him, 
by  quashing  the  indictment,  or  compelling  the  prosecutor  to  elect, 
on  which  count  he  will  proceed,  and  discharge  the  defendant  from 
the  other. 

I  can  perceive  no  inconvenience  or  illegality  in  the  mode  of  pro- 
ceeding in  the  record  before  us,  and  am  therefore  of  opinion  that 
the  judgment  should  be  affirmed. 

Judgment  affirmed. 


[CHAMBEHSBtniR,  OcTOBEB  18,  1824.] 

DAILEY  against  GIFFORD. 

IN  ERROR. 

The  Court  of  Common  Pleas  has  no  authority  to  direct  the  transcripts  of  judgments, 
obtained  before  a  justice  of  the  peace,  and  entered  on  the  records  of  the  court, 
by  virtue  of  the  act  of  the  19th  of  Jlpril,  1794,  to  be  stricken  off  the  docket. 

IT  appeared  on  the  return  of  a  writ  of  error  to  the  Court  of  Com- 
mon Pleas  of  Huntingdon  county,  that  Dailey,  the  defendant 
below,  being  indebted  to  Gifford,  the  plaintiff,  in  about  two  hun- 
dred and  fifteeen  dollars,  gave  him  five  promissory  notes,  for  for- 
ty-one, forty-two,  forty-three,  forty-four,  and  forty-five  dollars, 
and  confessed  a  separate  judgment  on  each  note,  before  a  justice  of 
the  peace.  Transcripts  of  these  judgments  were  filed  in  the  Court 
of  Common  Pleas,  in  «/?/?rzV,  1820.  The  Court  of  Common  Pleas, 
without  notice  to  the  plaintiff,  directed  that  the  five  transcripts 
should  be  struck  off  the  docket,  and  the  costs  paid  by  the  plaintiff. 
A  motion  was  afterwards  made  by  the  plaintiff  to  reinstate  them  on 
the  docket,  which  the  court  refused;  upon  which  the  plaintiff  sued 
out  a  writ  of  error. 

Shippen  and  Tod,  for  the  plaintiff  in  error,  argued,  that  the  Court 
of  Common  Pleas  had  exceeded  their  power,  in  striking  the  tran- 
scripts of  these  judgments  off  the  docket.  They  were  confessed 
before  a  justice,  and  placed  upon  the  records  of  the  court  by  virtue 
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of  an  act  of  assemblj7,  which  constituted  them  a  lien  upon  the  lands 
of  the  defendant.  Act  of  the  20th  of  March,  1810,  sec.  10.  Purd. 
Ab.  289.  Snyder  v.  Drum,  I  Sinn.  381. 

But  if  the  court  had  jurisdiction,  it  decided  erroneously.  A 
debtor  has  a  right  to  divide  his  debt  into  as  many  notes  as  he  pleases. 
The  only  mode  by  which  the  Court  of  Common  Pleas  could  derive 
jurisdiction,  was  by  bringing  the  record  before  them  by  certiorari. 
But  a  certiorari  would  not  have  lain  in  this  case,  because  more 
than  twenty  days  had  elapsed,  and  because  the  defendant  could  not 
swear  the  judgment  was  unjust. 

Another  ground  on  which  the  court  was  manifestly  wrong,  was, 
in  deciding  against  the  plaintiff  without  notice. 

At  all  events,  the  award  of  costs  against  the  plaintiff  was  errone- 
ous. Where  a  suit  is  dismissed,  for  want  of  jurisdiction,  there  are 
no  costs,  3  Crunch,  515.  4  Crunch,  46.  The  effect  of  the  order  of 
the  court,  if  not  reversed,  will  be  to  make  the  plaintiff  lose  his 
debt;  for  by  striking  off  all  the  judgments,  the  lien  is  destroyed. 

M'Culloch  and  Burnside,  for  the  defendant  in  error,  insisted, 
that  the  Court  of  Common  Pleas  acted  under  a  legal  discretion, 
which  it  had  a  right  to  exercise.  It  was  a  violation  of  law  to 
enter  these  judgments  before  the  justice.  The  whole  constituted 
but  one  debt,  and  there  should  have  been  but  one  judgment. 

Striking  off  a  judgment,  without  notice,  is  not  the  subject  of  a 
writ  of  error. 

Per  Curium.  These  transcripts  were  filed  by  virtue  of  the  act 
of  the  19th  of  Jlpril,  1794,  and  the  plaintiff  had  a  right  to  have 
them  filed,  without  the  permission  of  the  Court  of  Common  Pleas. 
When  filed,  they  had  the  effect  of  judgments,  so  far  as  was  neces- 
cessary  for  obtaining  a  lien  on  the  real  estate  of  the  defendant, 
and  issuing  an  execution  under  certain  circumstances.  But  the  re- 
cord of  the  judgments  still  remained  with  the  justice,  who  might, 
in  the  first  instance,  issue  executions  on  them.  It  was  so  decided 
by  this  court,  in  Drum  v.  Snyder,  8?c.  Administrators  of  Selin, 
1  Binn.  381.  The  defendant  might  have  appealed,  and  carried 
the  causes  to  the  Court  of  Common  Pleas,  or  they  mis;ht  have  been 
removed  to  that  court  by  a  certiorari,  after  the  filing  of  the  tran- 
scripts; but  the  judges  of  the  Common  Pleas  could  take  no  cogni- 
zance of  the  judgments,  for  the  purpose  of  reversing  them,  unless 
brought  before  them  by  appeal  or  certiorari.  WTe  cannot  conceive, 
therefore,  by  what  authority  they  could  order  these  transcripts  to 
be  struck  off  the  docket,  which  was,  to  several  purposes,  depriving 
the  plaintiff  of  the  benefit  of  the  judgments.  It  is  the  opinion  of 
this  court,  that  no  such  authority  existed;  and  therefore  the  order 
for  striking  off  the  transcripts,  with  costs  to  be  paid  by  the  plain- 
tiff, must  be  reversed,  and  the  records  remitted,  with  a  direction 
to  reinstate  them, 

Order  reversed,  and  records  remitted,  with 
directions  to  reinstate  the  judgments. 

VOL.  xii.  K 
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THOMPSON  against  GIFFORD. 

IN    ERROR. 

A  statement  may  be  liled,  under  the  act  of  the  21st  of  Marcl,  1806,  in  a  suit 
brought  to  recover  a  sum  of  money  paid  by  the  plaintiff  as  bail  of  the  defendant. 

That  act  authorises  the  filing  of  a  statement,  on  an  appeal  from  the  judgment  of  a 
justice  of  the  peace. 

WRIT  of  error  to  --  county,  in  an  action  brought  by 
William  Gifford,  the  defendant  in  error,  against  John  Thomp- 
son, the  plaintiff  in  error,  and  removed  to  the  Court  of  Common 
Pleas  by  appeal.  The  plaintiff  filed  a  statement  of  his  cause  of  ac- 
tion, and  entered  a  rule  of  reference. 

The  statement  was  as  follows: 

"  The  plaintiff  in  this  suit  claims  of  the  defendant,  John  Thomp- 
son, the  sum  of  sixty-six  dollars  twenty-two  cents,  being  the  amount 
of  a  judgment,  de.bt,  interest,  and  costs,  Edward  W.  Doyle,  as- 
signee of  Samuel  Nagle,  against  the  said  William  Gifford  and 
John  Thompson,  obtained  before  George  Goosehorn,  esq.,  in  fa- 
vour of  the  said  Doyle,  and  afterwards  transferred  to  the  docket  of 
the  Court  of  Common  Pleas  of  the  county  aforesaid,  which  said 
sum  of  sixty-six  dollars  and  twenty-two  cents,  the  said  William 
Gifford  (as  bail  for  the  said  John  Thompson}  paid  the  said  Ed- 
ward W.  Doyle,  and  for  which  said  sum  the  plaintiff  in  this  suit 
claims  judgment,  with  interest  from  the  17th  day  of  August, 
1S22." 

The  arbitrators,  having  made  an  award  in  favour  of  the  plaintiff, 
for  fifty-seven  dollars  ninety-eight  cents,  the  defendant  removed 
the  record  by  a  writ  of  error  to  this  court,  where  he  assigned  for 
error,  — 

1.  That  by  the  plaintiff's  own  showing,  his  cause  of  action  was 
not  founded  on  "a  verbal  promise,  book  account,  note,  bond,  pe- 
nal, or  single  bill;"  therefore  a  declaration,  and  not  a  statement, 
ought  to  have  been  filed. 

2.  That  the  act  of  the  21st  of  March,  1806,  does  not  authorize 
the  filing  of  a  statement  on  an  appeal  from  the  judgment  of  a  jus- 
tice of  the  peace. 

Shippen,  for  the  plaintiff  in  error,  cited  the  act  of  the  21st  of 
March,  IfcOG.  4  Sm.  L.  328.  Stehty  v.  Harp,  5  Serg.  8?  Rawk, 
544. 

Burnside,  contra,  referred  to  the  act  of  the  20th  of  March, 
1810,  sec.  4.  5  Sm.  L.  164. 

The  opinion  of  the  court  was  delivered  by 

TILGHMAN,  C.  J.  1.  Two  errors  have  been  assigned.  The  first 
is,  "  that  by  the  plaintiff's  own  showing,  his  cause  of  action  was 
not  founded  on  a  verbal  promise,  book  account,  note,  bond,  penal, 
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or  single  bill,"  and  therefore  it  was  not  a  case  in  which  a  state- 
ment is  authorized  by  law.  The  cause  of  action,  set  forth  in  the 
plaintiff's  statement,  is,  that  he  paid  a  sum  of  money  as  bail  of 
the  defendant,  from  whence  arose  an  implied  assumption  of  the 
defendant.  In  such  a  case,  there  certainly  is  an  implied  assump- 
tion, which  falls  within  the  meaning  of  a  verbal  promise,  men- 
tioned in  the  act  of  assembly.  There  is  no  reason  why  a  state- 
ment of  the  cause  of  action,  should  not  be  admitted  in  case  of  an 
implied  promise,  as  well  as  an  express  one.  The  defendant  has 
notice  of  the  plaintiff's  claim,  which  enables  him  to  prepare  for  his 
defence,  and  that  was  what  the  act  of  assembly  had  in  view.  In- 
deed, to  confine  it  to  an  express  promise,  would  be  very  hard  on 
plaintiffs,  because  it  is  often  impossible  to  prove  an  express  pro- 
mise, though  very  easy  to  prove  those  facts  from  which  the  law 
implies  a  promise.  I  have  no  doubt,  that  this  is  the  fair  construc- 
tion of  the  act  of  assembly,  and  think  it  has  been  so  decided  in  a 
case  not  reported. 

2.  The  second  error  is,  "that  the  act  of  the  21st  of  March, 
1806,  section  5,  (4  Sm.  //.  328,)  does  not  authorize  the  filing  of  a 
statement,  on  an  appeal  from  the  judgment  of  a  justice." 

The  practice  has  been  so  general,  to  file  statements  in  such  cases, 
that  the  court  could  not  reverse  a  judgment  for  the  cause  assigned, 
without  great  reluctance.  But  I  think  the  practice  may  be  sup- 
ported, without  violation  of  the  act  of  assembly.  It  is  true,  that 
the  legislature  having  principally  in  mind,  suits  in  the  Courts  of 
Common  Pleas,  and  not  before  justices,  does  in  the  first  place, 
authorize  the  filing  of  statements,  only  in  cases  where  the  amount 
of  the  sums  demanded,  is  greater  than  is  cognizable  by  a  justice 
of  the  peace.  But  there  is  no  reason  to  suppose,  that  it  was  in- 
tended to  exclude  a  statement,  in  a  cause  which  should  be  brought 
into  the  Court  of  Common  Pleas,  on  an  appeal  from  a  justice. 
When  the  action  is  entered  on  the  docket  of  the  Common  Pleas,  the 
pleadings  are  de  novo,  and  why  should  not  a  statement  be  as  good, 
as  if  the  suit  had  been  commenced  thus?  Indeed,  by  a  subsequent 
act  of  assembly,  the  20th  of  March,  1810,  section  4,  (5  Sm.  L. 
164,)  by  which  the  mode  of  appeal  from  a  justice  to  the  Common 
Pleas  is  prescribed,  it  is  declared,  that  as  soon  as  the  suit  is  en- 
tered on  the  docket  of  that  court,  "  it  shall  be  subject  to  the  same 
rules  as  other  actions,  where  the  parties  are  considered  to  be  in 
court"  And,  if  subject  to  the  same  rules,  I  do  not  see  why  it  may 
not  be  subject  to  the  filing  of  a  statement,  in  the  same  manner  as 
if  the  suit  had  been  commenced  in  the  Common  Pleas.  It  is  my 
opinion,  therefore,  that  the  judgment  should  be  affirmed. 

Judgment  affirmed. 
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STROOP  and  Wife  against  SWARTS. 

IN  ERROR. 

The  court  below,  having  arrested  a  judgment  obtained  by  husband  and  wife,  for 
slander  of  the  wife,  for  which  they  sued  out  a  writ  of  error,  this  court  abated  the 
writ,  because  it  appeared  that  the  wife  had  since  died. 

THIS  was  an  action  brought  by  Jacob  Stroop,  and  Mary  his 
wife,  in  the  Court  of  Common  Pleas  of  Perry  county,  to  recover 
damages  for  slanderous  words,  alleged  to  have  been  spoken  of  the 
wife  by  Swart s,  the  defendant  in  error.  The  plaintiffs  had  a  ver- 
dict in  the  court  below  for  one  hundred  and  seventy-five  dollars, 
but  the  court,  on  motion  of  the  defendant's  counsel,  arrested  the 
judgment,  for  which  reason  the  present  writ  of  error  was  sued  out. 

On  the  case  being  called  up  for  argument  in  this  court,  Penrose, 
for  the  defendant  in  error,  alleged  and  proved,  that  before  errors 
were  assigned,  Mary  Stroop,  one  of  the  plaintiffs  in  error,  was 
dead.  He  therefore  moved,  that  the  writ  of  error  be  abated,  and 
cited,  Boas  v.  Hiester,  3  Serg.  fy  Rawle,  271.  1  Chitty,  PL  61. 

Wadsworth  and  Metzger,  contra,  referred  to  1  Binn.  172. 

Per  Curiam.  In  this  case,  there  was  no  judgment  for  the  plain- 
tiffs in  the  court  below, — the  judgment  was  arrested.  Now,  this 
court  could  not  give  judgment  for  the  husband  alone,  even  if  they 
should  think,  (which  they  do  not)  that  the  judgment  ought  not  to 
have  been  arrested ;  because  the  wife,  who  was  the  meritorious 
cause,  is  dead,  and  the  cause  of  action  does  not  survive.  If  the 
wife  had  died,  after  the  judgment  had  been  given  for  her  husband 
and  her,  it  would  have  been  different.  The  judgment  would  then 
have  survived  to  the  husband. 

Writ  of  error  abated. 
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ROGERS  and  others  against  The  HUNTINGDON  BANK. 

IN   ERROR. 

A  stockholder  in  a  bank,  incorporated  under  the  act  of  assembly  of  the  21st  of 
March,  1813,  is  not  authorized  to  transfer  his  stock,  while  he  is  indebted  to  the 
institution  on  a  note  discounted  in  the  ordinary  way. 

Where  a  stockholder,  who  was  indebted  to  a  bank  on  a  note  discounted,  and 
also  for  an  instalment  due  upon  the  capital  stock,  gave  a  power  of  attorney  to 
receive  the  dividends  in  his  own  name,  ami,  at  the  same  time,  another  power 
of  attorney,  to  transfer  his  stock  to  the  plaintiffs,  who  placed  in  the  hands  of  the 
attorney  a  sum  of  money  to  pay  the  instalment,  and  the  attorney,  after  deposit- 
ing the  money  to  his  own  credit,  drew  a  check  in  favour  of  the  stockholder,  and 
the  money  was  applied  to  the  payment  of  the  instalment,  no  notice  having  been 
given  to  the  bank  of  the  power  to  transfer  the  stock  until  some  months  after- 
wards, it  -was  held,  that  the  plaintiffs  were  not  entitled,  either  to  a  transfer  of 
the  stock,  or  to  a  return  of  the  money  which  had  been  applied  to  the  payment  of 
the  instalment. 

ERROR  to  the  Court  of  Common  Pleas  of  Huntingdon  county. 

It  was  an  action  action  against  the  Huntingdon  bank,  for  mo- 
ney had  and  received  for  the  use  of  the  plaintiffs.  The  circum- 
stances of  the  case  were  these:  Samuel  Maxwell  held  a  hundred 
shares  of  stock  in  the  bank,  on  which  thirty  per  cent,  of  the  prin- 
cipal had  been  paid.  On  the  18th  of  October,  1815,  Maxwell  gave 
a  power  of  attorney  to  William  R.  Smith,  to  receive  the  dividends, 
and,  on  the  same  day,  he  gave  him  another  power,  to  transfer  the 
stock  to  the  plaintiffs.  At  the  date  of  these  powers,  Maxwell  was 
indebted  to  the  bank,  for  money  borrowed  on  discount,  in  the  usual 
manner,  for  which  the  bank  held  his  note,  with  endorsers.  There 
was  also  an  instalment,  to  the  amonnt  of  five  hundred  dollars,  due 
on  the  stock,  of  which  Mr.  Smith  informed  the  plaintiffs,  and 
received  from  them  five  hundred  dollars  to  discharge  it.  This 
money  Mr.  Smith  deposited  in  the  bank,  to  his  own  credit, 
and  the  day  after  the  deposit,  he  drew  a  check,  payable  to  Max- 
well,  which  was  applied  to  the  payment  of  the  instalment  due  on 
the  stock.  When  this  instalment  was  paid,  no  notice  was  given  to 
the  bank  of  the  power  of  attorney  from  Maxwell  to  Smith,  for 
the  transfer  of  the  stock  to  the  plaintiffs.  But  sometime  after- 
wards, (the  exact  time  could  not  be  ascertained,)  Mr.  Smith  in- 
formed the  officers  of  the  bank,  of  the  power  which  he  held,  and 
requested  permission  to  make  the  transfer  on  their  books.  This 
permission  was  refused,  unless  the  plaintiffs  would  pay  the  money 
in  which  Maxwell  was  indebted  to  the  bank,  on  his  note  discount- 
ed. On  the  trial  of  the  cause,  two  questions  arose: — 1.  Whether 
the  plaintiffs  had  a  right  to  receive  a  transfer  of  Maxwell's  stock, 
without  paying  his  note?  2.  Supposing  they  had  no  right  to  the 
transfer,  whether  they  were  not  entitled  to  recover  the  five  hun- 
dred dollars,  which  they  had  paid  on  account  of  the  stock?  On 
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both  these  points,  the  Court  of  Common  Pleas  decided  in  favour  of 
the  defendants. 

Burnside,  for  the  plaintiff's  in  error,  contended,  1.  That  the  true 
construction  of  that  part  of  the  llth  article  of  the  7th  section  of  the 
act  of  the  21st  of  March,  1813,  6  Sm.  L.  154,  which  declares, 
that  "  no  stockholder,  indebted  to  the  institution,  shall  be  autho- 
rized to  make  a  transfer,  or  receive  a  dividend,  till  such  debt  shall 
have  been  discharged,  or  security,  to  the  satisfaction  of  the  direct- 
ors, given  for  the  same,"  was,  that  the  bank  might  refuse  permis- 
sion to  make  a  transfer,  where  instalments  were  due  upon  a  sub- 
scription to  the  stock,  or  notes  were  actually  under  protest;  but  that 
it  was  never  intended  to  reach  the  case  of  one,  who  had  had  notes 
discounted  with  an  endorser  in  the  usual  form,  and  who  therefore 
could  not  be  considered  as  indebted  to  the  institution,  within  the 
meaning  of  the  law.  The  effect  of  a  different  construction,  would 
be  to  give  the  bank,  in  some  cases,  an  unjust  preference.  If  a 
stockholder  should  die,  leaving  a  note  unpaid,  the  bank,  if  it  has  a 
lien  upon  the  stock,  would  be  preferred  to  all  other  creditors. 

2.  The  plaintiff's  were  entitled,  at  all  events,  to  a  return  of  the 
five  hundred  dollars  paid  on  account  of  the  stock.  The  bank  had 
notice,  some  months  after  the  payment,  that  it  was  made  under  an 
expectation  of  a  transfer  of  the  stock.  It  was  therefore  money 
paid  under  a  mistake,  and  cannot  be  conscientiously  retained. 
Paley  on  Agency,  257,  258. 

Tod,  contra,  denied  the  propriety  of  the  construction  given  to 
the  act  of  assembly  in  question,  and  observed,  that  stockholders 
were  frequently  enabled  to  obtain  endorsers,  because  their  stock 
was  considered  and  relied  upon,  as  a  security  for  the  payment  of 
the  note.  He  referred  to  1  DalL  L.  323.  4  Sm.  L.  153.  5  Sm. 
L.  23. 

2.  Where  a  man  receives  money  which  is  due  to  him,  without 
using  fraud  or  artifice  to  obtain  it,  he  may  retain  it  with  a  good 
conscience.  When  this  money  was  paid,  no  notice  was  given  to 
the  bank  that  it  belonged  to  the  plaintiffs,  and  they  must  have 
supposed  it  was  the  property  of  Maxwell,  because  a  power  of  at- 
torney was,  at  the  same  time,  given  to  receive  the  dividends,  in 
his  name. 

The  opinion  of  the  court  was  delivered  by 

TILGH:MAN,  C.  J.  1.  Were  the  plaintiffs  entitled  to  a  transfer 
of  the  slock,  without  paying  Maxwell's  note?  This  bank,  with 
many  others,  was  incorporated  by  the  "act  regulating  banks/' 
passed  the  21st  of  March,  1813,  (6  Sm.  L.  154,)  and  it  is  enacted 
in  the  7th  section,  article  11,  "that  the  stock  of  each  of  the  said 
companies,  shall  be  assignable  and  transferable  on  the  books  of  the 
company  only,  in  the  presence  of  the  president  or  cashier,  and  in 
such  manner  as  the  by-laws  shall  ordain;  but  no  stockholder  in- 
debted to  the  institution,  shall  be  authorized  to  make  a  transfer. 
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or  receive  a  dividend,  till  such  debt  shall  have  been  discharged,  or 
security,  to  the  satisfaction  of  the  directors,  given  for  the  same." 
It  was  contended,  on  the  part  of  the  plaintiffs,  that  the  words  in- 
debted to  the  institution,  should  be  restrained  to  debts  on  account 
of  the  original  subscription  to  the  capital  of  the  bank.  But  I  can 
perceive  no  ground  for  such  restriction.  The  words  embrace  alt 
debts,  and  there  is  good  reason  for  their  extending  to  all.  When 
the  directors  discount  the  note  of  a  stockholder,  they  know  that 
his  stock  is  liable,  and  therefore  may  be  less  attentive  to  the  suffi- 
ciency of  the  endorsers.  The  endorsers,  too,  have  an  interest  in 
the  lien  of  the  bank,  and  it  may  be  presumed  that  many  persons 
have  been  induced  to  endorse,  on  the  strength  of  this  lien.  We 
must  not  reject  the  plain  meaning  of  words,  and  resort  to  impro- 
bable conjectures.  I  am  clearly  of  opinion,  that  the  construction 
put  upon  the  law  by  the  Court  of  Common  Pleas,  was  right. 

2.  Hut,  are  the  plaintiffs  entitled  to  recover  back  their  five  hun- 
dred dollars  ?  This  was  an  unfortunate  payment,  very  imprudently 
made.  But  I  have  sought  in  vain  for  a  reason,  to  make  the  bank 
refund  the  money.  It  was  fairly  due  to  them  when  they  received 
it,  and  they  made  use  of  no  artifice  whatever  to  induce  the  plain- 
tiffs to  pay  it.  They  had  no  notice  of  an  intended  transfer  of  stock. 
The  money  was  paid  on  account  of  Maxwell's  slock, — Mr.  Smith's 
check  was  payable  to  Maxwell.  Maxwell  was  the  apparent  and 
the  legal  owner  of  the  stock,  and  might  have  transferred  it,  on  the 
books  of  the  bank,  to  any  other  person  than  the  plaintiffs,  at  any 
time  before  the  bank  received  notice  of  the  power  of  attorney  to 
Mr.  Smith.  The  plaintiffs  lose  their  money,  by  their  confidence 
in  Maxtvell.  They  should  have  applied  for  a  transfer,  before  they 
paid  the  instalment,  and  then  they  would  have  been  safe.  To  re- 
cover in  this  action,  it  must  be  shown,  that  the  defendants  have 
received  money,  which  they  cannot,  in  good  conscience,  retain. 
But  that  has  not  been  shown.  The  defendants  have  received  no- 
thing, that  was  not  due  to  them.  They  could  not  take  notice  of 
transactions  between  the  plaintiffs  and  Maxwell,  which  were  not 
communicated  to  them.  It  was  the  business  of  the  plaintiffs,  to 
inquire  how  Maxwell's  account  stood  with  the  bank,  before  they 
bargained  for  his  stock.  But,  instead  of  this,  they  suffered  the  in- 
stalment to  be  paid,  in  the  the  name,  and  on  the  account  of  Max- 
well. It  is  a  principle  of  law,  that  a  man  who  receives  money 
fairly,  which  is  justly  due  to  him,  shall  not  be  obliged  to  refund. 
I  am  of  opinion,  therefore,  that  the  plaintiffs  are  not  entitled  to  re- 
cover. 

Judgment  affirmed. 
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SMITH  against  LANE  and  another. 
SAME  against  LANE. 

IN    ERROR. 

Where  two  actions,  one  brought  by  A.  and  B.,  and  the  other  by  A.  alone,  against 
the  same  defendant,  were  by  consent,  tried  together,  held,  that  a  deposition  ta- 
ken in  the  suit  brought  by  A.  alone,  stating  that  the  defendant  promised  to  pay 
interest  on  both  accounts,  might  be  read  in  evidence  by  the  plaintiffs. 

The  books  of  a  miller,  sworn  to  be  the  original  books  kept  in  the  mill, 'and  to  be 
correct,  which  contained  an  account  of  the  delivery  of  the  defendant's  wheat  to 
be  ground  at  the  mill,  and  of  his  flour  to  certain  wagonners,  said  to  be  in  the 
employ  of  the  plaintiffs,  but  which  did  not  contain  daily  entries  of  the  general 
transactions  of  the  mill,  nor  of  all  the  flour  delivered  to  the  wagonners  of  the 
plaintiffs,  who  were  extensive  merchants,  and  generally,  (but  not  always,)  sent 
with  their  wagonners,  written  orders  for  flour,  which  orders  were  afterwards 
burnt  by  the  miller,  held,  not  to  be  evidence,  to  show  the  number  of  barrels  ofjlour, 
belonging  to  the  defendant,  delivered  to  the  plaintiffs;  the  entries  in  the  books,  not 
having  been  always  made  at  the  time  of  the  delivery  of  the  flour,  but  sometimes 
from  memoranda  made  in  the  absence  of  the  book-keeper,  which  he  afterwards 
entered  in  the  books ;  the  book-keeper  being  alive,  and  within  the  jurisdiction  of 
the  court  at  the  time  of  the  trial,  and  the  wagonners,  to  whom  the  flour  was  de- 
livered, not  being  called,  or  their  absence  accounted  for. 

THESE  actions,  the  first  of  which  was  brought  by  Thomas  C. 
Lane  and  Elliott  Lane,  and  the  second  by  Thomas  C.  Lane 
alone,  against  Robert  Smith,  were,  by  consent,  tried  together,  in 
the  Court  of  Common  Pleas  of  Franklin  county,  from  which  the 
record  was  returned,  on  a  writ  of  error,  accompanied  by  two  bills 
of  exceptions  to  evidence. 

Both  suits  were  brought  on  book  accounts,  and  during  the  trial, 
the  plaintiffs  offered  in  evidence,  the  deposition  of  James  Johnson, 
which  had  been  taken  in  the  suit  brought  by  Thomas.  C.  Lane 
alone.  The  witness  testified,  that  the  defendant  "  looked  over  the 
books  of  Thomas  C.  Lane,  and  of  Thomas  and  Elliott  Lane, 
at  the  same  time,  and  was  satisfied  with  them,  and  mentioned 
he  would  pay  interest;  and  at  several  other  times,  in  conversation 
with  the  plaintiff,  and  in  the  presence  of  the  deponent,  he  stated 
that  he  would  pay  interest,  and  that  interest  should  always  be  paid 
on  book  accounts,  when  due.7'  The  counsel  for  the  defendant  ob- 
jected to  the  deposition,  but  the  court  admitted  it,  and  an  exception 
was  taken  to  their  opinion. 

The  defendant,  with  a  view  "to  show  the  number  of  barrels 
of  flour,  belonging  to  Robert  Smith,  the  defendant,  delivered 
to  the  plaintiff,"  offered  in  evidence  the  books  of  Archibald  Ir- 
vine, at  whose  mill  the  flour  was  ground.  Several  witnesses,  who 
had  been  employed  at  the  mill,  gave  evidence  relative  to  the  deli- 
very of  the  defendant's  flour,  to  the  plaintiffs'  wagonners.  They 
also  proved,  that  the  books  were  the  original  books  kept  in  the 
mill,  and  that  they  believed  them  to  be  correct.  They  did  not  con- 
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tain  daily  entries  of  the  general  transactions  of  the  mill,  or  of  all 
the  flour  delivered  to  any  person  whatever.  But  there  was  an  ac- 
count of  the  delivery  of  the  defendant's  wheat  to  be  ground  at  the 
mill,  and  of  his  flour  to  certain  wagonners,  said  to  be  in  the  em- 
ploy of  the  plaintiffs;  but  they  did  not  contain  an  account  of  all  the 
flour  delivered  to  the  wagonners  of  the  plaintiffs,  who  were  mer- 
chants in  extensive  business,  and  in  the  habit  of  having  a  great 
quantity  of  flour  ground  at  Irvine's  mills.  They  usually  sent  writ- 
ten orders  with  their  wagonners  for  flour;  but  it  appeared,  that  it 
was  sometimes  delivered  on  verbal  orders.  A  considerable  num- 
ber of  the  plaintiffs'  orders  were  filed  at  the  mill,  but  were  after- 
wards burnt  by  Irvine,  because  they  took  up  too  much  room  in  his 
desk.  The  entries  were  not  always  made  at  the  time  of  the  deli- 
very of  the  flour;  but  sometimes,  when  flour  was  delivered  in  the 
absence  of  the  book-keeper,  a  memorandum  was  made,  and  given, 
to  him  on  his  return,  from  which  he  made  the  entry  in  the  book. 
The  book-keeper  was  living,  and  examined  as  to  several  matters 
in  the  cause. 

The  admission  of  the  books  in  evidence,  being  objected  to  by 
the  counsel  for  the  plaintiffs,  the  court  rejected  them,  and  a  second 
bill  of  exceptions  was  tendered  and  sealed. 

Crawford  and  M'Culloch,  for  the  plaintiff  in  error,  cited,  Steel 
v.  Duncan,  2  Yeates,  113.  Juniata  Bank  v.  Brown,  5  Serg.  fy 
Rawle,  226.  Christie  v.  Woods,  2  Yeates,  213.  Merrit  v.  Classon, 
12  Johns.  102.  1  Dull.  16.  Cooper  v.  Morrel,  4  Yeates,  341. 
Rogers  v.  Old,  5  Serg:  <$•  Rawle,  404  Phill  Ev.  167.  Russell 
v.Boheme,2  Sir.  1127.  Warren  v.  Greenville,  Id.  1129.  Bell  v. 
Keeley,  2  Yeates,  255.  Robinson  v.  Lynch,  18  Johns.  451.  Pat- 
ton  v.  rfsh,  7  Serg.  &r  Rawle,  116.  Love  v.  Perkins,  3  T.  R.  749. 

Dunlop  and  Chambers,  for  the  defendants  in  error,  cited,  Phill. 
Ev.  199,  (note.)  Cooper  v.  Mar  den,  1  Esp.  R.  196.  Curren  v. 
Crawford,  4  Serg.  fy  Rawle,  3.  4  Mass.  R.  455.  Cutbush  v. 
Gilbert,  4  Serg.  <§•  Rawle,  555.  Poultney  v.  Ross,  1  Dall.  239. 
Kensington  v.  Inglis,  8  East,  289. 

TJLGHMAN,  C.  J.  Robert  Smith,  the  plaintiff  in  error,  was  de- 
defendant  below,  in  both  these  actions,  and  both  depend  on  the 
same  principles.  On  the  trial,  in  the  Court  of  Common  Pleas  of 
Franklin  county,  the  counsel  for  the  defendant  took  two  bills  of 
exception  to  the  evidence. 

1.  The  first  exception,  was  to  the  deposition  of  James  Johnson, 
taken  in  the  action  by  Thomas  C.  Lane.  Johnson  swore,  that 
the  defendant  looked  at  the  books  of  account  of  Thomas  C.  Lanet 
and  of  Thomas  and  Elliott  Lane,  and  as  he  understood,  promised 
to  pay  interest  on  his  account  with  both  those  houses.  It  is  ob- 
jected, that  he  ought  not  to  have  given  evidence  of  any  promise, 
except  to  Thomas  C.  Lane,  because  it  was  in  his  action  that  the 
deposition  was  taken.  There  is  nothing  in  the  objection.  It  was 

VOL.  xu.  L 
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difficult  to  divide  the  defendant's  promise  into  several  parts.  He. 
examined  the  books  of  both  houses,  and  promised  to  pay  interest 
on  the  balance  of  his  accounts  with  both.  It  was  all  done  at  one 
time — all  in  one  breath.  The  jury  could  not  misunderstand  the 
evidence.  In  the  action  in  which  Thomas  C.  Lane  was  plaintiff, 
the  deposition  went  to  charge  the  defendant  with  interest.  But, 
the  jury  were  sworn  in  both  causes,  by  consent.  At  all  events,  the 
deposition  was  evidence  in  Thomas  C.  Lane's  action,  even  though 
it  contained  more  than  was  necessary  in  that  cause.  But  I  really 
think,  that  after  consenting  to  try  both  causes  together,  the  de- 
fendant did  virtually  consent,  that  Johnson's  deposition  should  be 
read  in  both;  and  to  admit  it  in  one,  and  reject  it  in  the  other, 
would  have  been  a  surprise  on  the  plaintiffs. 

2.  The  second  exception,  was  to  the  rejection  of  certain  books 
of  account,  offered  in  evidence  by  the  defendant.  These  books 
were  brought  forward  in  order  to  prove,  that  a  quantity  of  flour  of 
the  defendant's,  ground  at  the  mill  of  Archibald  Irvine,  was  de- 
livered to  the  plaintiffs.  Several  witnesses  were  examined  who 
worked  in  the  mill,  and  proved  all  they  knew  about  the  delivery 
of  the  defendant's  flour  to  the  plaintiffs'  wagonners.  They  proved, 
also,  the  nature  of  the  books,  anti  swore  that,  they  believed  them 
to  be  correct.  It  did  not  appear,  that  the  miller  kept  a  day-book, 
in  which  he  entered  all  the  flout  that  was  delivered  at  the  mill,  to 
any  person  whatever.  But  there  was  an  account  of  the  delivery  of 
the  defendant's  wheat  to  be  ground  at.  the  mill,  and  of  his  flour, 
to  certain  wagonners,  saicl  to  be  in  the  employ  of  the  plaintiffs. 
There.are  many  objections  to  the  admission  of  this  evidence.  By 
long  established  custom,  a  book  of  original  entries  is  evidence,  in 
Pennsylvania,  of  the  sale  and  delivery  of  goods.  There  the  cus- 
tom stops.  But  I  will  not  say,  that  there  is  no  other  case  in  which 
books  may  be  admitted,  especially  when  the  witnesses  are  dead, 
who  could  have  proved  the  matters  contained  in  them.  That  was 
not  the  case  here — for  Humphry  Dillon,  the  book-keeper,  was 
living,  and  examined  in  the  cause.  It  is  a  great  objection  to  these 
books,  that  they  do  not  contain  a  daily  entry  of  the  general  trans- 
actions at  the  mill.  They  contain  an  account  of  1he  wheat  de- 
livered by  the  defendant  at  the  mill,  and  of  the  flour  of  the  de- 
fendant delivered  to  certain  wagonners.  But  the}r  did  not  contain 
an  account  of  all  the  flour  delivered  to  the  plaintiffs'  wagonners. 
The  plaintiffs  were  in  the  habit  of  having  a  great  deal  of  flour  ground 
at  Irvine's  mill.  They  were  merchants  in  extensive  business,  and 
received  wheat  in  payment  for  their  goods,  from  many  of  their 
customers,  which  was  sent  to  this  mill  to  be  manufactured.  Sup- 
posing, the!.,  these  books  to  be  evidence  between  the  miller  and 
the  defendant,  it  docs  not  follow,  that  they  were  evidence  against 
the  plaintiffs.  It  was  in  proof,  that  the  plaintiffs  generally  drew 
written  orders,  when  they  sent  wagons  to  take  flour  from  Irvine's 
mill,  although  Dillon  swears,  that  he  sometimes  delivered  it  on 
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the  plaintiffs'  verbal  order.  It  was  in  proof,  too,  that  a  considera- 
ble number  of  the  plaintiffs'  orders  were  filed  at  the  mill,  and  burnt 
by  Irvine,  because  they  took  up  too  much  room  in  his  desk.  It 
would  be  extremely  hard  on  the  plaintiffs,  who  took  the  precau- 
tion, to  draw  written  orders,  that  after  this  voluntary  destruction 
of  their  orders,  they  should  be  charged  by  the  evidence  of  an  ac- 
count kept  between  Irvine  and  the  defendant.  This  has  a  strong 
resemblance  to  the  case  of  Rogers  v.  Old,  (5  Serg.  fy  RuwJe,  404,) 
where  a  book,  kept  by  the  master  of  a  forge,  showing  the  quantity 
of  iron  drawn  by  his  workmen,  in  order  to  settle  with  them,  in 
which  there  was  an  entry  of  the  names  of  the  persons  to  whom  the 
iron  was  sold,  and  of  the  wagonners  by  whom  it  was  sent,  was 
not  admitted  as  evidence  against  the  purchaser;  and  a  principal  rea- 
son for  that  decision,  was,  that  the  book  was  not  intended  for  any 
any  other  purpose,  than  to  settle  the  accounts  of  the  workmen. 
There  is  another  objection  to  the  books  offered  in  the  present  in- 
stance,— The  entries  were  not  always  made  at  the  time  of  thede- 
li'-cry  of  the  flour.  Dillon  says,  that  he  kept  the  books,  and 
sometimes,  when  flour  was  delivered  in  his  absence,  a  memoran- 
dum was  made,  and  given  to  him  on  his  return,  and  from  that  me- 
morandum he  made  the  entry  in  the  book.  I  think  the  wagonners, 
to  whom  the  flour  was  said  to  be  delivered,  should  have  been  called, 
or  their  absence  accounted  for.  They  could  have  proved,  whether 
they  were  employed  by  the  plaintiffs,  and  perhaps  might  have  re- 
membered the  number  of  loads.  If  these  books  had  been  offered, 
corroborated  by  the  oath  of  the  book-keeper,  merely  to  show  the 
quantity  of  wheat,  sent  by  the  defendant  to  Irvine's  mill,  I  will 
not  say,  whether  under  this  restriction,  they  might  not  have  been 
evidence;  because  the  entries  were  made  before  any  dispute  arose 
between  the  plaintiffs  and  the  defendant,  and  they  were  against  the 
interest  of  Irvine,  as  they  charged  him  with  so  much  wheat.  But 
they  were  offered  for  a  more  extensive  purpose.  It  is  stated  in  the 
bill  of  exceptions,  that  they  were  offered  "to  show  the  number  of 
barrels  of  flour,  belonging  to  Robert  Smith,  the  defendant,  de- 
livered to  the  plaintiffs"  For  this  purpose,  I  am  opinion,  they 
were  not  evidence,  and  therefore  the  judgment  should  be  affirmed. 

GIBSON-,  J.  It  seems  to  me  the  mill  books  ought  to  have  gone  to 
the  jury;  not  as  books  of  original  entries,  to  prove  a  sale  and  deli- 
very of  flour  to  the  plaintiffs,  but  as  memoranda  of  particular  facts, 
made  at  the  time,  and  proved  to  be  correct  by  the  oath  of  a  wit- 
ness. I  do  not  contend,  that  the  entries  were  competent  to  prove 
any  thing  further,  than  the  quantity  of  grain  which  had  been  re- 
ceived into  the  mill,  on  account  of  the  defendant  below.  Whether 
the  flour  manufactured  from  it  had  been  delivered  to  the  plaintiffs, 
would  depend  on  other  parts  of  the  evidence.  These  entries  were, 
at  the  time,  directly  in  prejudice  of  the  interest  of  the  person  who 
made  them;  and,  if  he  had  been  dead,  they  would  unquestionably 
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have  been  competent  by  the  law  of  evidence,  even  as  it  is  held  in 
England,  1  Phill.  Ev.  192 — 207.  The  entries  of  the  miller, 
charging  himself  with  the  receipt  of  wheat,  are  to  his  immediate 
prejudice;  and  what  is  the  reason,  that  those  entries  are  evidence 
of  the  fact  against  third  persons  after  his  death?  Simply,  because 
they  afford  a  fair  presumption,  that  the  person  who  made  them 
would  not  have  admitted  himself  to  be  chargeable,  if  the  fact  had 
not  been  so.  I  admit,  that  by  the  law,  as  held  in  England,  an 
entry  of  this  sort  is  competent,  only  where  the  person  who  made  it 
is  dead.  But,  in  point  of  reason  and  good  sense,  why  is  it  not  com- 
petent when  the  person  who  made  it  is  present,  and  swears  to  its 
accuracy,  although  he  may  not  recollect  all  the  particulars  and  mi- 
nute details  of  the  transaction,  which  are  contained  in  the  writing? 
I  go  further.  Where,  for  the  purpose  of  perpetuating  the  evidence 
of  a  fact,  a  witness  has  made  a  written  statement  of  it  at  the  time,  and 
can  recollect  nothing  further  than  that  he  had  accurately  reduced  the 
whole  transaction  to  writing,  ought  not  the  written  statement,  thus 
authenticated  by  his  oath,  to  be  admitted  as  evidence;  and  would 
not  the  mind  of  a  juror  rest  more  confidently  on  its  truth,  than  on 
the  frail  recollection  of  man  ?  I  admit  the  rule  of  the  English  law 
of  evidence  to  be,  that  a  witness  must  swear  only  to  such  facts  as 
are  within  his  recollection,  and  that  a  written  entry  or  memoran- 
dum can  be  used  only  to  refresh  his  memory;  and  that,  after  hav- 
ing used  it  for  that  purpose,  if  he  cannot  positively  swear  to  the 
truth  of  the  fact  stated  in  it,  it  can  have  no  operation  whatever. 
But  what  is  this,  but  to  give  a  preference  to  human  recollection, 
which  is  deceitful  above  all  things,  to  written  evidence  of  the  fact, 
which  is  unchangeable  by  time  ? — which  the  law  in  every  other  in- 
stance abhors.  Every  lawyer  knows  how  carefully  the  construc- 
tion of  written  instruments  is  guarded  from  explanation  or  con- 
tradiction by  parol  evidence;  yet  a  note,  a  bond,  a  deed,  a  will,  or 
any  other  written  contract  or  instrument,  is  essentially  nothing 
else  than  a  record  of  the  transaction,  and  of  the  meaning  of  the 
parties.  It  seems  to  me,  the  law  would  have  been  more  consonant 
to  reason,  and  more  practically  useful,  had  it  declared  the  written 
memorandum  to  be  primary  evidence  of  the  fact,  and  the  recollec- 
tion of  the  witness  who  made  it,  to  be  only  auxiliary.  Then,  if 
the  reason  and  good  sense  of  the  English  rule  will  not  bear  it  out, 
why  should  we  sustain  it  now?  Rules  of  evidence  are  very  unlike 
rules  of  property,  which  operate  retrospectively,  and  cannot  be 
changed  without  disturbing  titles.  The  establishment  of  a  new  rule 
of  evidence,  or  the  alteration  of  an  old  one,  can  operate  only  pro- 
spectively;  and  hence  the  law  is,  in  this  respect,  perpetually  ac- 
commodating its  provisions  to  the  varying  condition  of  the  trans- 
actions of  men.  By  the  English  law,  a  person  who  is  called  to 
prove  what  a  deceased  witness  swore,  must  undertake  to  repeat  his 
very  words,  and  not  merely  to  swear  to  their  effect.  To  do  this, 
would  require  powers  of  memory  which  seldom  fall  to  the  lot  of 
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any  one;  and  the  rule,  under  this  restriction,  although  it  might 
often  produce  perjury,  would  be  of  no  practical  utility;  for  no  juror 
of  common  discretion,  would  believe  a  witness  who  should  under- 
take to  repeat  the  very  words  of  another,  in  relating  the  manner 
in  which  any  transaction  took  place,  whether  simple  or  complica- 
ted. But  this  absurdity  has  been  exploded  by  this  court;  and,  in 
this  state,  it  is  unnecessary  to  profess  to  use  the  language  of  a  de- 
ceased witness,  but  only  to  undertake  to  state  the  substance  of  all 
he  swore,  in  relation  to  the  particular  transaction.  Is  not  the 
necessity  for  an  alteration  in  the  English  rule  quite  as  apparent  in 
the  case  before  us?  Those  transactions  that  are  usually  the  subject 
of  book  accounts,  are  precisely  those  which,  from  the  minuteness 
of  their  details,  cannot  be  retained  in  the  memory  of  witnesses; 
and  hence  the  reason  why  recourse  is  had  to  entries  in  books,  as 
the  most  convenient,  as  well  as  the  most  certain  way  of  preserving 
the  recollection  of  them.  In  the  very  case  before  us,  the  material 
point  of  the  inquiry  was,  not  whether  the  defendant  had  not,  dur- 
ing certain  years,  had  his  wheat  ground  at  this  mill — that  was  a 
fact  that  could  as  well  have  been  proved  by  witnesses — but  how 
much  had  been  ground  for  him  in  the  whole  period.  To  require 
the  miller  to  state  this  from  actual  recollection,  is  to  require  from 
human  recollection  more  than  it  is  adequate  to  perform.  But  the 
point  is  not  of  the  first  impression  in  this  court  In  Rogers  v.  Old, 
5  Serg.  4*  Rawle,  410,  it  was  held  by  Justice  DUNCAN  and  myself, 
the  chief  justice  being  absent,  that  a  book  like  those  in  the  present 
case,  might  form  one  link  in  a  chain  of  circumstances,  to  prove  a 
sale  and  delivery  of  the  article  charged.  Now,  all  that  is  claimed 
here,  is,  that  the  mill  books,  corroborated  by  the  oath  of  the  per- 
son who  made  the  entries,  should  form  a  link  in  the  chain  of  cir- 
cumstances, to  show  how  much  flour  the  plaintiff  has  had  of  the 
defendant.  The  case  here  is  stronger  in  favour  of  the  competency 
of  entries,  than  it  was  in  Rogers  v.  O/c?,  in  which  that  part  of 
the  entry,  which  indicated  a  delivery  to  the  person  whom  it  was 
sought  to  charge  in  the  action  as  the  purchaser,  was  not  in  pre- 
judice of  the  person  who  made  it;  and  this  was  the  only  part, 
which  was  material  to  the  purpose  of  the  party  who  offered  it. 
It  would,  however,  have  been  clearly  competent  for  the  purpose 
of  showing,  if  the  fact  had  been  material,  that  the  quantities  of  iron 
stated,  had  been  manufactured  for  the  party  by  his  workmen;  that 
being  the  direct  object  for  which  the  book  was  kept.  I  therefore, 
cannot  distinguish  the  principle,  on  which  it  is  asserted  in  Rogers 
v.  Old,  that  the  book  in  that  case  might,  under  circumstances,  be 
competent  evidence,  from  that  on  which  it  strikes  me  the  mill 
books  ought  to  have  been  admitted  in  the  case  before  us.  The 
entries  are  corroborated  by  the  oath  of  a  witness,  who  swears  they 
were  made  at  the  time  of  the  transaction,  and  correctly  made;  and 
I  cannot  see  why  they  ought  not  to  have  been  received  as  a  part  of 
his  deposition.  For  these  reasons,  I  am  of  opinion  that  the  judgment 
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ought  to  be  reversed;  but  on  the  other  point,  I  concur  with  the 
rest  of  the  court. 

DUNCAN,  J.  It  is  of  importance,  exactly  to  understand  the  na- 
ture and  character  of  the  books  offered  by  the  plaintiff  in  error,  to 
prove  the  delivery  of  certain  flour  to  the  defendants  in  error,  on 
his  account.  It  was  for  this  purpose  they  were  offered,  and  not  as 
evidence  of  Smith's  grain,  left  in  Irvine's  mill. 

They  were  not  his  own  books  of  entries,  but  the  books  of  the 
miller  employed  by  him  to  grind  his  wheat.  The  wheat  itself  was 
not  sold  to  the  defendants  in  error,  the  plaintiffs  below;  but,  when 
made  into  flour,  was  ordered  by  him,  verbally,  to  be  delivered  to 
them.  They  are  not  shop  books,  nor  in  the  nature  of  entries  of 
wheat  or  flour  sold,  nor  a  tradesman's  books  of  entries,  of  work 
done  by  him,  nor  were  they  daily  entries  of  grain  delivered  to 
the  miller  to  grind  for  his  customers,  nor  of  the  flour  delivered 
out;  but  an  account  of  Smith's  flour,  delivered  to  certain  wagon- 
ners,  alleged  to  be  in  the  employment  of  the  Lanes,  made  for 
Smith,  from  his  wheat  delivered  in  the  mill.  The  books  were 
not  daily  entries  of  the  business  of  the  mill,  but  rather  the  separate 
account  of  Smith's  grain, — the  flour,  into  which  it  was  converted, 
and  to  whom  delivered.  Nor  were  the  entries,  all  of  them  made 
at  the  time  of  the  delivery  of  the  flour;  some  of  them  were  from 
memoranda  made  in  the  miller's  absence,  and  by  him  trans- 
cribed into  the  books.  Generally,  too,  (but  not  always,)  the  flour 
was  delivered  on  the  writte'n  orders  of  the  Lanes,  which  were  filed, 
and  afterwards,  for  some  reason,  incautiously  destroyed  by  the 
owner  of  the  mill;  incautiously,  and  not  with  any  improper  view. 
These  books  were  not  the  common  books  of  Smith,  of  the  plain- 
tiffs and  defendant,  nor  could  the  miller  be  considered  as  the  agent 
of  both  parties.  With  the  miller,  the  Lanes  had  nothing  more  to 
do,  than  receive  the  flour,  and  credit  Smith  for  the  amount.  Their 
books  and  their  entries,  were  res  inter  alias  acta,  so  far  as  respect- 
ed charges  and  discharges.  They  were  'memoranda  for  settle- 
ment of  grinding,  between  Smith  and  the  miller,  but  not  the  en- 
tries of  flour  sold  and  delivered;  in  strictness  they  were  not  books 
charging  the  Lanes.  As  shop  books,  or  tradesmen's  books,  they 
are  not  to  be  considered,  which  are  evidence  in  two  cases  only; 
namely,  where  goods  are  sold,  or  work  done. 

Under  which  denomination  are  the  entries  to  be  considered,  and 
under  what  circumstances,  and  for  what  purpose  would  such  books 
te  evidence  ? 

They  are  memoranda  made  by  a  person  in  the  ordinary  course 
of  his  business,  of  acts  which  his  duty  requires  him  to  do  for 
others,  and  at  least  would  be  proof,  in  some  cases,  after  the  death 
of  the  party  who  made  the  entries.  8  Wheat.  826:  As  to  prove 
the  time  of  birth  entered  by  a  midwife,  the  time  of  delivery,  in 
a  book  kept  for  that  purpose,  charging  for  the  services,  and  ere- 
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diting  them  as  paid;  or  entries  of  a  scrivener,  in  a  regular  book 
kept  by  him  for  that  purpose,  would  be  evidence  of  the  time  when 
a  conveyance  was  drawn  by  him,  and  of  other  incidental  matters; 
but  I  am  not  aware  of  any  case,  in  which  an  entry  made  by  persons 
in  the  ordinary  course  of  business,  is  competent  to  charge  a  third  per* 
son,  as  for  goods  sold  and  delivered.  These  books  are  only  received 
ex  necessitate.  It  is  a  species  of  hearsay  evidence;  but  the  private 
books  of  individuals  are  never  received  to  charge  a  person,  unless 
they  are  the  original  books  of  entries  of  the  person  who  made  the 
charge,  or  his  clerks,  against  the  person  who  is  charged,  as  for  goods 
sold  and  delivered;  if  kept  for  any  other  purpose,  though  there  be  a 
custom  to  treat  such  books  as  books  of  original  entries,  they  are  not 
evidence;  as,  in  Sterrett  v.  Bull,  1  Binn.  234,  a  receipt  for  goods, 
written  by  a  clerk,  in  a  book  sworn  to  be  a  book  of  original  entries, 
containing  similar  receipts,  and  signed  by  the  person  to  whom  the 
goods-were  delivered,  was  not  evidence;  nor  is  a  book  kept  by  a  forge 
master,  for  the  purpose  of  settling  with  the  workmen,  in  which  are 
entered  the  names,  the  quantity  of  iron  delivered,  and  sometimes 
the  price,  such  a  book  of  original  entries,  as  to  charge  a  man  as  a 
purchaser,  although  it  also  contains  the  names  of  purchasers.  Ro- 
gers v.  Old,  5  Serg.  fy  Rawle,  404.  Now,  the  book  of  the  forge 
master  there,  and  of  the  miller  here,  were  books  exactly  of  the 
same  class.  The  miller's  book  was  kept  for  the  purpose  of  settling 
with  his  customer,  who  in  this  instance  was  Robert  Smith,  and  it 
contained  the  quantity  of  flour  delivered.  As  that  book  was  kept 
for  the  purpose  of  settling  with  the  workmen,  and  contained  the 
quantity  of  iron,  and  to  whom  delivered,  it  came  much  nearer  to 
a  shop  book,  or  tradesman's  book,  because  it  in  some  cases  stated 
the  purchaser.  So,  what  I  think  was  a  much  stronger  case,  a  book 
kept  by  an  agent,  containing  copies  of  invoices,  is  not  evidence  of 
the  sale  of  goods  sold  and  delivered.  Cooper  v.  Morrel,  4  Yeates, 
341.  The  books  of  the  messenger  of  a  bank,  who  is  dead,  in 
which,  in  the  course  of  his  duty,  he  entered  memoranda  of 
demands,  and  notices  of  notes  left  in  the  bank  for  collection,  is 
evidence.  15  Mass.  381.  But,  if  he  is  living,  he  must  be  called, 
and  may  make  use  of  these  entries  to  refresh  his  memory;  and  if 
he  then  can  undertake  to  swear  to  the  facts,  from  memory  refreshed 
by,  and  depending  on  the  entries,  he  is  competent  to  prove  the 
fact;  but  the  book  does  not  go  as  evidence  to  the  jury;  the  witness 
uses  them  to  refresh  his  memory,  as  to  times,  names,  and  quanti- 
ties; and  even  entries  in  a  banker's  book,  not  communicated  to  cus- 
tomers, is  not  evidence.  19  Ves.  25.  And  so  this  court  decided, 
a  few  weeks  since,  in  The  Philadelphia  Bank  v.  Officer' 's  Ex- 
ecutors.* Here  the  miller  was  living;  the  clerks  who  made  the  en- 
tries were  living,  and  examined  as  witnesses;  the  plaintiff  in  error 
had  the  full  benefit  of  their  testimony;  they  could  have  refreshed 
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their  memories  from  these  books,  and  if  their  memories,  thus 
refreshed,  had  enabled  them  to  swear  to  the  delivery  of  the 
flour  to  the  vvagonners  of  the  Lanes,  and  to  the  order  of  the  Lanes, 
written  or  verbal,  they  would  have  been  received  to  prove  it. 
Either  they  could,  or  the)7  could  not;  if  they  could  not,  then  clear- 
ly, they  could  be  no  evidence  to  charge  a  third  person,  for  goods 
sold  and  delivered  by  a  third  person;  if  they  could  not  undertake 
to  do  this,  it  would  be  too  much  to  require  the  jury  to  find  it;  and, 
if  they  could,  there  would  be  no  necessity  to  admit  the  books.  It 
would  be  a  dangerous  kind  of  evidence,  and  every  man  who  had 
work  done  at  any  mill,  would  be  left  in  the  power  of  the  miller,  to 
discharge  himself  from  his  responsibility  to  one  customer,  by  en- 
tering his  flour  delivered  to  another.  It  would  be  giving  too  much 
authority  to  any  book,  however  accurately  kept.  But  where  some 
of  the  entries,  and  which  of  them  are  not  stated,  are  made  on  the 
relation  and  from  the  memoranda  of  others,  whose  oath  we  have 
not;  and  where  it  is  not  the  general  entries  in  a  day  book,  but 
particular  entries,  for  particular  purposes;  and  where,  in  addition 
to  this,  in  the  general  mode  of  conducting  the  business,  though  in 
particular  instances  there  were  deviations,  it  was  by  written  or- 
ders, and  where  these  orders,  however  innocently,  have  been  de- 
stroyed by  the  agent  of  the  plaintiff  in  error,  the  person  employed 
by  him  and  who  is  therefore  accountable  to  him,  and  the  wagon- 
ers to  whom  the  flour  was  delivered  are  not  called  on  to  prove  the 
delivery,  to  admit  a  book,  under  such  circumstances,  would  be  a 
departure  from  the  rules  of  evidence;  introducing  a  kind  of  hear- 
say evidence,  destructive  of  all  security  in  the  transactions  between 
man  and  man.  I  am  therefore  of  opinion,  that  the  books  were  pro- 
perly rejected.  On  the  other  exception,  the  chief  justice  has  been 
so  full,  that  I  deem  it  unnecessary  to  add  any  thing,  as  I  coincide 
in  the  opinion,  that  the  deposition  of  Johnson  was  properly  re- 
ceived. 

Judgment  affirmed. 
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BERRY  against  VANTRIES, 

IN  ERROR. 

Counsel  must  confine  their  arguments,  to  the  errors  they  have  assigned  in  the  re. 
cord. 

Trover,  lies  against  the  manager  of  a  nail  factory,  belonging  to  third  persons,  for 
refusing  to  deliver  a  machine,  put  up  in  the  factory  during  the  period  of  his  ma. 
nagement,  by  the  patentee,  who  afterwards  sold  it  to  the  plaintiff;  there  being 
no' evidence,"  that  the  refusal  was  in  pursuance  of  instructions  from  his  employ, 
ers. 

The  detention  of  the  machine,  to  prevent  the  plaintiff  from  using  it  as  a  model  in 
the  construction  of  other  machines,  is  a  circumstance  proper  for  the  considera- 
tion of  the  jury,  in  assessing  damages. 

KRROH  to  the  Common  Pleas  of  Huntingdon  county,  in  an  ac- 
tion of  trover  for  a  patent  nail-cutting  machine,  brought  by  the 
defendant  in  error,  Jacob  Vantries,  against  William  Berry,  the 
plaintiff  in  error. 

It  appeared,  that  the  machine  had  once  been  the  property  of 
one  Richard  Moore,  who  obtained  a  patent  for  it  as  an  alleged  in- 
vention of  his  own.  It  had  been  set  up  in  the  nail  factory  belong- 
ing to  John  Gloninger  and  company,  where  Moore  worked  it. 
lie  afterwards  sold  it  to  Vantrics,  who  demanded  it  of  Berry 9 
\vho  was  the  manager  of  the  factory.  Berry  refused  to  deliver  it, 
and  continued  to  work  it,  for  several  months  afterwards.  Some 
evidence,  which  it  is  not  necessary  to  detail,  was  given,  as  to  the 
originality  of  the  invention  and  the  utility  of  the  machine;  and  also, 
as  to  certain  repairs  and  additions,  alleged  to  have  been  made  to  it 
by  Berry  or  his  employers,  fiom  which  he  contended,  they  had  an 
interest  in  the  machine,  which  gave  them  a  right  to  retain  it,  at 
least  until  they  were  repaid  for  what  they  had  done. 

The  presiding  Judge  (REED,)  charged  the  jury  at  considerable 
length;  and  an  exception  was  taken,  by  the  counsel  for  the  defend- 
ant, to  the  whole  of  his  charge.  The  following  parts  of  it,  only, 
are  now  material: 

"The  defendant  contends,  that,  admitting  the  property  to  have 
been  duly  vested  in  the  plaintiff,  by  the  alleged  sale  to  him  by  Ri- 
chard Moore,  the  defendant,  being  the  manager  of  Gloninger 
and  company,  or  the  servant,  as  the  law  expresses  it,  is  there- 
fore not  liable  in  this  action  of  trover.  There  is  certainly  some 
nicety  in  this  point.  After  the  fullest  consideration  that  the  time 
has  afforded,  the  court  has  come  to  this  conclusion,  and  so  charge 
the  jury:  That  if  you  are  satisfied  from  the  evidence,  that  the  de- 
fendant was  merely  a  manager  for  the  company,  without  any  inte- 
rest in  the  concern,  and  acting  for  them,  and  the  company  had  the 
possession  of  this  machine  for  the  purpose  of  manufacturing  nails, 
at  the  time  of  the  purchase  from  Richard  Moore  by  the  plaintiff, 
and  they  continued  in  such  possession  until  the  time  of  the  demand 
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spoken  of  by  the  witnesses,  and  the  refusal  of  Berry  to  deliver  it, 
then  such  demand  and  refusal  would  not  be  such  evidence  of  con- 
version, as  would  authorize  a  recovery  against  the  defendant.  Rut 
if  in  the  original  taking  there  was  a  trespass,  or  if  in  the  con- 
version there  was  a  trespass  committed  by  the  defendant,  he  is 
personally  liable.  In  that  case,  the  command  or  authority  of 
the  company  would  afford  no  excuse.  The  manner  of  taking, 
or  of  conversion,  if  any,  must  be  decided  by  the  jury.  Where 
a  trespass  is  committed  in  the  original  taking,  it  affords  evi- 
dence of  itself,  of  a  conversion.  Where  there  is  a  trespass  in 
the  conversion,  it  renders  the  person  committing  it  liable  in 
trover,  although  he  may  commit  it  to  the  use  of  another ." 

"  Conversion  is  the  gist  of  the  action;  that  is,  a  person  having, 
or  obtaining  the  possession  of  another's  goods,  converts  them  to 
his  own  use,  or  that  of  another,  in  such  manner  as  renders  him  re- 
sponsible in  this  action. 

"The  property  must  be  proved  to  be  in  the  plaintiff,  to  enable 
him  to  recover.  The  defendant  contends,  that  a  part  is  proved  to 
belong  to  the  company.  We  now  remind  you,  once  for  all,  that 
the  evidence  is  for  the  jury,  and  not  for  the  court;  and  if  we  speak 
of  it,  and  give  our  opinion  about  it,  it  is  only  to  assist  you  in 
weighing  it,  and  not  to  direct  you.  I  can  discover  no  evidence, 
that  would  satisfy  my  mind,  that  Gloninger  and  company  had  any 
interest  in  the  property  of  the  machine.  It  would  seem  that  Moore 
owned  it — brought  it  from  Centre  county — had  it  set  up  at  Glo- 
ninger's  works — was  hired  by  the  company  to  cut  nails  upon  it — 
that  particular  parts  broke,  which  were  replaced — mended  at  Glo- 
ninger's  works;  it  does  not  appear  at  whose  particular  expense — 
perhaps  with  the  company's  iron,  &c.  If  there  was  no  contract  be- 
tween the  company  and  Moore,  for  that  purpose,  I  don't  see  how 
this  could  give  them  any  title  to  any  part  of  the  machine.  If  they 
had  an  interest  in  the  machine,  they  ought  to  have  proved  it.  If 
Moore  was  working  for  hire  upon  his  own  machine,  the  mere 
mending  it  by  the  hands  of  the  company,  when  it  would  occasion- 
ally break,  would  not  divest  him  of  the  property  in  the  whole  ma- 
chine. 

"  If,  then,  you  believe  from  the  testimony,  that  the  plaintiff  was 
the  bona  fide  owner  of  the  machine,  and  that  the  defendant,  either 
in  the  taking  or  in  the  conversion  of  it,  committed  a  trespass, 
and  became  individually  liable  to  this  suit,  agreeably  to  the  prin- 
ciples we  have  stated,  then  your  next  inquiry  is,  as  to  the  amount 
of  damages  to  be  found.  In  an  action  of  trespass,  the  defendant  is 
not  only  liable  for  the  value  of  the  property  taken,  but  to  damages 
for  the  violence,  and  proportioned  to  the  degree  of  outrage.  In 
trover,  the  trespass  or  violence  is  waived,  and  the  party  is  only 
liable  for  the  value  of  the  property,  and  reasonable  damages  for 
the  detention  of  it.  In  this  case,  there  may  be  some  difficulty  on 
this  subject.  It  is  for  the  jury  to  give  such  sum  as  will  do  justice 
to  both  parties. 
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"  The  defendant  has  attempted  to  impugn  the  patent  right  exhi- 
bited on  the  part  of  the  plaintiff.  If  they  had  clearly  shown  that 
the  patent  was  void,  having  issued  for  an  invention  for  tohich 
a  patent  had  already  been  granted  to  another,  still  in  full  force, 
it  would  lessen  the  value  of  the  property  alleged  to  have  been 
tortiously  withheld  by  the  defendant  from  the  plaintiff.  It 
would  not  destroy  the  right  of  action,  for  still  the  plaintiff 
might  have  bought  the  machine,  and  no  one  had  a  right  to  in- 
ter/ere but  the  other  patentee..  But  it  would  probably  be  more 
valuable  with  the  patent,  than  toithout  it.  The  evidence,  to 
my  mind,  is  unsatisfactory  of  the  patent  being  void  on  the  ground 
stated.  The  descriptions  are  admitted  to  be  vague,  and  the  only 
witness  examined,  had  never  seen  a  machine  under  the  patent  to 
Bigelowe.  If  the  defendant  took  the  machine,  and  kept  it  from 
the  plaintiff,  or  concealed  it,  so  as  to  prevent  him  from  the  use 
of  it,  as  a  model  by  which  to  make  others,  his  damage  would 
have  been  the  greater,  and  the  jury  may  take  this  into  conside- 
ration in  making  up  their  verdict." 

Burnside,  for  the  plaintiff  in  error,  was  about  to  argue  a  point 
appearing  in  one  of  the  bills  of  exceptions,  but  as  he  had  not  as- 
signed any  error  in  that  bill  of  exceptions,  and  the  counsel  for  the 
defendant  in  error,  insisted  that  he  should  be  held  to  his  specifica- 
tions of  error,  the  court  decided,  that  he  should  confine  himself  to 
the  errors  he  had  assigned. 

He  then  proceeded  to  argue  the  errors  assigned,  contending, 
1.  That  the  court  below  erred  in  charging  the  jury,  that  if  the 
defendant  was  guilty  of  a  trespass,  in  taking  the  machine,  or  in  re- 
taining it,  as  the  servant  of  Gloninger  and  company,  this  action 
could  be  maintained  against  him.  The  machine  was  in  the  house, 
and  consequently  in  the  possession  of  his  employers,  and  therefore 
the  defendant  could  not  be  guilty  of  a  trespass  in  refusing  to  deli- 
ver it.  A  servant  who  acts  by  his  master's  commands,  cannot  be 
guilty  of  a  conversion,  unless  he  commands  him  to  do  a  wrong. 
Where  the  possession  is  lawful,  a  refusal  by  a  servant  is  no  con- 
version by  him.  Mires  v.  Solebay,  2  Mod.  242.  Brill.  N.  P. 
44,  47.  Jones  v.  Hart,  2  Sulk.  441.  The  jury  were  bewildered 
by  the  charge  of  the  court,  who  did  not  explain  to  them  what  a 
trespass  was,  or  what  was  the  difference  between  trover  and  tres- 
pass. 

2.  There  was  error  in  instructing  the  jury,  that  there  was  no 
evidence  that  Gloninger  and  company  had  any  interest  in  the  nail- 
cutting  machine,  and  that  the  parts  of  it  made  or  repaired  at  their 
works,  gave  them  no  right  to  retain  it  until  payment  was  made. 

3.  The  court  instructed  the  jury  erroneously,  in  telling  them 
that  the  defendant  was  liable  for  the  value  of  the  machine,  and  da- 
mages for  its  detention.     The  value  alone  was  the  measure  of  da- 

O       ' 

4.  It  was  error  to  say,  that  if  the  patent  was  fraudulent  and 
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void,  yet  no  other  person  than  the  other  patentee,  had  a  right  to 
interfere. 

5.  The  instruction  was  likewise  erroneous,  that  if  the  defendant 
concealed  the  machine,  so  as  to  prevent  the  plaintiff  from  using  it 
as  a  model  by  which  to  make  others,  his  damages  would  be  great- 
er, and  the  jury  might  take  this  into  consideration.  A  machine 
might  be  made  from  the  specification  and  model  on  which  the  pa- 
tent issued. 

Shippen  and  Tod,  for  the  defendant  in  error,  having  been  re- 
quested by  the  court  to  confine  their  remarks  to  that  part  of  the 
charge,  which  related  to  the  liability  of  a  servant  or  agent  in  an 
action  of  trover,  argued,  that  the  defendant  had  been  guilty  of  a 
tort,  in  locking  up  the  machine  and  withholding  it  from  the  plain- 
tiff; and  that  a  servant  or  agent  who  commits  a  tort,  is  personally 
liable.  Exercising  dominion  over  a  chattel,  whether  for  one's  own 
use,  or  that  of  another,  is  a  conversion.  Bristol  v.  Burt,  7  Johns. 
254.  In  general,  all  persons  who  assist,  are  guilty  of  trespass  or 
conversion,  and  one  may  be  liable  for  a, conversion  for  the  use  of 
another.  1  Chit ty  on  PI.  67,  154.  Bac.  Ab.  (Trov.  and  Conv.  B.) 
11  Johns.  285.  Bull.  N.  P.  40,  47.  2  Jim.  Dig.  523.  6  Cr.  226. 
2  Sound.  47,  (note  c.)  3  Bac.  M.  {Master  and  Serv.  K.  L.} 
Perkins  v.  Smith,  1  Wils.  328.  Paley  on  Agency -,  292,  293, 
294,  295,  296,  312,  31 3j  314,  315,  316,  317.  4  Mass.  R.  595. 
Meyer  v.  Barker,  6  Binn.  228.  Snee  v.  Trice,  2  Bay,  345.  Bat- 
ty v.  Carswell,  2  Johns.  48.  3  Bl.  Com.  152,  208.  The  case  of 
Mires  v.  Solebay,  so  much  relied  upon  on  the  other  side,  has  been 
denied 'and  overruled.  1  Chitty  on  PL  72,  1  Wils.  328.  2  Str. 
813. 

In  reply,  it  was  observed,  that  the  cases  cited  by  the  counsel 
for  the  defendant  in  error,  differ  materially  from  that  before  the 
court.  In  Bristol  v.  Burt,  1  Johns.  254,  the  defendant,  the  col- 
lector, detained  the  plaintiff's  property  by  force.  This  is  a  pecu- 
liar case.  The  machine  was  placed  in  the  house  of  Gloninger  and 
company,  and  the  defendant,  acting  as  the  agent  of  that  firm,  merely 
refused  to  permit  the  plaintiff  to  take  it  away.  The  judge  admit- 
ted the  general  principle  to  be  in  favour  of  the  defendant,  yet  ex- 
pressed himself  in  such  a  manner  as  must  have  perplexed  the  jury. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  J.  The  law  is  well  laid  down  in  Mires  v.  Solebay,  2 
Mod.  242,  that  this  action  cannot  be  maintained  against  a  servant 
who  lias  acted  by  his  master's  command,  unless  it  were  to  do  an 
apparent  wrong;  and  that  where  the  master's  case  depends  on  a 
title,  as  where  the  command  is  given  under  the  colour  of  a  right, 
whether  valid  or  not,  the  servant  will  be  excused;  for,  as  is  justly 
remarked,  it  would  be  unreasonable  to  require  the  servant  to  scru- 
tinize the  master's  title,  and  thus  to  make  him,  in  all  cases,  act  at 
his  peril.  But  is  this  law  applicable  to  the  case,  as  it  appeared  on  i 


October,  1824.]         OF  PENNSYLVANIA.  &3 

(Berry  r.  Vantries.) 

the  evidence?  The  defendant  belo\v  was  the  manager  of  a  nail 
factory,  which  was  owned  by  third  persons  in  partnership.  The 
patent  machine,  for  the  conversion  of  which  this  suit  is  brought, 
was  owned  and  put  up  in  the  factory  by  the  patentee,  who  after- 
wards sold  it  to  the  plaintiff.  The  plaintiff  demanded  it,  but  the 
defendant  refused  to  deliver  it,  and  continued  to  use  it  as  before; 
and  the  question  is,  Whether  this  was  evidence  of  a  conversion  by 
the  defendant.  There  was  no  evidence,  that  the  refusal  was  in 
pursuance  of  instructions  from  the  owners.  Indeed,  the  manager 
of  an  iron  works,  or  of  a  factory  such  as  this,  although  he  is  in 
contemplation  of  law  the  agent  of  the  owners,  stands  in  a  relation 
very  different  from  that  of  a  mere  servant.  He  is  not  an  executive 
agent  divested  of  all  discretionary  power,  but  the  locum  tenens  of 
the  owners,  and  invested  with  all  their  authority.  Instead  of  exe- 
cuting commands,  his  business  is  to  give  them,  and  to  judge  of  the 
propriety  of  every  measure  taken  for  the  benefit  of  his  employers; 
and  in  this,  as  respects  third  persons  at  least,  he  acts  at  his  peril. 
If  the  machine  had  been  put  up  in  the  factory  before  the  defendant 
was  employed,  which  does  not  appear,  it  might  possibly  have  made 
a  different  case;  for  an  agent  having  received  the  possession  of  a 
chattel  from  his  employer,  which  is  prima  facie  evidence  of  title 
in  the  latter,  is  not  bound  to  deliver  it  to  the  true  owner;  and  a 
refusal,  thus  explained,  would  be  no  evidence  of  conversion  by  the 
agent.  But  if  the  defendant  received  this  machine  from  his  em- 
ployers, under  these  circumstances,  it  was  his  business  to  show  it: 
he  attempted  to  defend  himself  on  the  ground  of  his  having  acted  as 
an  agent,  and  it  was  requisite,  in  addition,  to  prove,  that  he  acted  as 
an  agent  under  circumstances  sufficient  to  excuse  him.  As  it  is, 
he  must  be  taken  to  have  been  fully  informed  of  the  extent  of  his 
employers'  rights,  and  to  have  exercised  the  same  discretion  in 
respect  of  them,  that  his  employers  could  have  exercised  had  they 
been  present.  The  direction  of  the  court  was,  that  if  there  had  been 
a  trespass  in  the  original  taking,  or  in  the  conversion,  the  defendant 
would  be  liable;  and  this  is  undoubtedly  true,  whether  he  acted  by 
the  direction  of  his  employers  or  not.  It  is  not  pretended,  that 
there  was  any  taking;  and  whether  there  was  any  trespass  or  tort 
in  the  conversion,  depended  on  whether  the  defendant  was  igno- 
rant that  his  employers  had  no  pretence  of  right,  and  acted  in  pur- 
suance of  special  instructions  from  them.  If  the  machine  was  put 
up  in  the  factory  during  the  period  of  his  being  manager,  and  he 
acted  of  his  own  head  in  refusing  to  deliver  it,  lie  rendered  himself 
liable;  and  the  burden  of  proof  to  the  contrary  lay  on  him.  I  can- 
not therefore  discover  error,  either  in  the  abstract  principle  laid 
down  by  the  court,  or  in  its  application  to  the  facts  given  in  evi- 
dence, with  respect  to  which,  the  direction  was  as  favourable  to 
the  defendant  as  he  had  a  right  to  require. 

The  jury  were  also  instructed,  that  if  the  defendant  detained  the 
machine  to  prevent  the  plaintiff  from  using  it  as  a  model  in  the 
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construction  of  other  machines,  that  would  be  a  circumstance  pro- 
per for  consideration  in  assessing  damages;  and  hence  an  inference, 
that  the  jury  were  left  to  give  vindicatory  damages.  Ordinarily, 
the  value  of  the  property  is  the  measure  of  the  damages;  but  com- 
pensation may  also  be  made,  for  an  aggravation  of  the  injury  by 
peculiar  circumstances  in  the  taking  or  detention.  Deprivation  of 
the  use  of  this  machine,  either  as  a  model  or  in  any  other  way, 
"was  a  part  of  the  general  injury  for  which  compensation  was  pro- 
per; and  the  extent  of  the  injury,  viewed  in  this  light,  was  certain- 
ly not  the  less,  because  purposely  inflicted.  In  this  action,  a  jury 
ought  not  to  give  vindicatory  damages;  but  an  injury  beyond  the 
mere  value  of  the  property,  is  frequently  a  fair  subject  of  compen- 
sation; and  on  this  point  I  perceive  no  error.  Exceptions  have  also 
been  taken  in  minor  points,  about  which,  as  no  error  has  been 
clearly  established,  it  is  unnecessary  to  speakj  and  I  am  therefore 
of  opinion,  that  the  judgment  be  affirmed. 

Judgment  affirmed. 


[CltAHBETlSBCUG,  OCTOBER  25,  1824.] 

AGNEW  against  The  Commissioners  of  CUMBERLAND 

County. 

IN   ERBOR. 

Where  an  indictment  has  been  returned,  "  a  true  bill,"  the  prosecuting  attorney 
cannot  enter  a  nolle  prosequi,  -with  the  consent  of  the  court,  and  charge  the  county 
with  the  costs  of  the  prosecution. 

THIS  case  came  before  the  court  on  a  writ  of  error  to  the  Com- 
mon Pleas  of  Cumberland  county,  where  a  case  was  stated,  to  be 
considered  as  a  special  verdict. 

In  substance  it  set  forth,  that  a  bill  of  indictment  against  George 
Eyer,  for  subornation  of  perjury,  had  been  returned  by  the  grand 
inquest  of  Cumberland  county,,  "a  true  bill;"  and  that  after  having 
been  continued  several  terms,  on  application  of  the  prosecuting 
attorney,  a  nolle  prosequi  was  entered,  with  the  consent  of  the 
court,  County  for  costs.  A  demand  was  made  on  the  county  com- 
missioners for  the  amount  of  the  taxed  bills  of  costs,  to  which  the 
plaintiff,  John  Jlgnew,  who  was  a  witness  on  the  part  of  the  com- 
monwealth, was  entitled;  but  they  refused  payment.  The  ques- 
tion submitted  to  the  court  was,  Whether  or  not  the  county  was 
liable  for  the  payment  of  these  costs? 

Mahon  and  Caruthers,  for  the  plaintiff  in  error,  referred  to  the 
act  of  the  2Sth  of  March,  1814,  sect.  13.  Purd.  Dig.  218.  Act 
of  29th  of  March,  1819,  sect.  4.  Pam.  L.  266. 

Metzger,  for  the  defendants  in  error,  cited  Irvine  v.  Commis- 
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inusioners  of  Northumberland  county,  1  Serg.  $•  Kawle,  507. 
Commonwealth  v.  Commissioners  of  Philadelphia  county,  4 
Serg.  <$•  Rawle,  541. 

The  opinion  of  the  court  was  delivered  by 

DUNCAN,  J.  This  is  a  question  of  costs,  brought  up  on  a  writ  of 
error,  from  a  judgment  of  the  Court  of  Common  Pleas  on  a  case 
stated,  in  the  nature  of  a  special  verdict.  The  witnesses  on  the 
part  of  the  prosecution,  are  entitled  to  their  allowance  for  attend- 
ance, and  the  nolle  prosequi  ought  not  to  have  been  entered, 
without  a  stipulation  on  the  part  of  the  prosecution,  or  the  de- 
fendant, to  pay  them,  even  had  the  attorney  general  possessed  the 
power  of  entering  it;  for  I  cannot  find  in  any  fee  bill,  the  costs 
of  prosecution  cast  on  the  county,  where  the  indictment  has  been 
found,  unless,  on  a  verdict  of  acquittal,  the  jury  return  the  costs 
to  be  paid  by  the  county;  but  this  power  of  the  attorney  general, 
except  in  the  certain  specified  cases,  is  taken  away  by  the  act  of  the 
29th  of  March,  1819.  In  the  fee  bill  of  1752,  Prov.  L.  Gall.  Ed. 
242,  the  fees  of  the  attorney  general,  in  all  capital  cases,  are  thirty- 
six  shillings,  to  be  paid  by  the  party  indicted.  If  not  found  by 
the  grand  inquest,  twelve  shillings,  to  be  paid  by  the  county;  every 
other  matter,  by  bill  of  indictment,  eighteen  shillings;  if  not  found, 
to  be  paid  by  the  county,  nine  shillings.  By  the  supplement  to 
the  penal  laws  of  the  23d  of  September,  1791,  it  is  provided,  that 
the  costs  of  a  bill  returned  ignoramus,  shall  be  paid  by  the  county, 
3  Sm.  L.  44,  sect.  15;  and  that  the  costs,  on  conviction  of  capital 
offences,  or  where  the  imprisonment  is  at  hard  labour  for  a  length 
of  time,  shall  be  paid  by  the  county,  where  the  convict  has  not 
an  estate  to  pay  it.  By  the  act  of  the  20th  of  March,  1797,  3 
Smith,  2S1,  costs,  on  an  acquittal,  were  directed  to  be  paid  by 
the  county,  and  this  was  again  altered  by  the  act  of  the  7th  of  De- 
cember, 1804,  4  Smith,  205,  which  provides,  that  in  all  cases  of 
prosecution,  felony  only  excepted,  the  grand  jury,  returning  a  bill 
of  ignoramus,  shall  decide  and  certify,  whether  the  county  or  pro- 
secutor should  pay  the  costs;  and  in  all  acquittals  by  a  petit  jury, 
they  shall  determine  by  the  verdict,  whether  the  county,  or  the  pro- 
secutor or  defendant  shall  pay  the  costs  of  prosecution.  I  agree 
with  the  Court  of  Common  Pleas,  that  the  first  section  of  the  act  of 
1814,  does  not  embrace  this  case,  because  the  defendant  was  not 
convicted,  and  was  not  discharged  according  to  law,  without  pay- 
ment of  costs;  he  was  not  tried.  That  provision  extends  to  cases, 
where  the  party  may  be  discharged  under  the  act  of  insolvency; 
where  judgment  has  been  arrested  or  reversed  on  error;  there  it 
is  unreasonable  the  officers  and  witnesses  should  lose  their  costs;  or 
to  a  case  where  one  convicted  is  pardoned  before  sentence,  as  in 
The  Commonwealth  r.  Matthew  Duncan.  The  entry  of  the 
nolle  prosequi,  was  neither  the  act  nor  judgment  of  the  court, 
nor  was  the  defendant  discharged  from  that  judgment.  A  nolle  pro- 
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sequi  is  never  the  act  of  the  court,  but  of  the  attorney  general.  The 
prosecutor  cannot  do  it.  The  court  knows  nothing  of  the  charge 
or  of  the  evidence  until  the  matter  is  brought  before  them,  either 
by  motion  to  quash  the  indictment,  demurrer,  or  on  a  trial  of  the 
issue.  The  effect  of  it  is,  to  put  the  defendant  without  day;  his 
recognizance  is  discharged;  but  it  does  not  operate  as  an  acquittal, 
for  he  may  be  re-indicted ;  it  does  not  operate  as  a  final  dismission  of 
the  indictment,  for  on  that  indictment  fresh  process  may  be  awarded, 
1  Chilly,  480.  6  Mod.  261.  If  the  nolle  prosequi  had  been  the 
judgment  of  the  Court  of  Quarter  Sessions,  if  the  county  had  been 
decreed  by  the  Court  to  pay  the  costs,  there,  as  the  judgment  was 
a  matter  within  the  jurisdiction  of  the  Court  of  Quarter  Sessions, 
the  Court  of  Common  Pleas,  could  not  inquire  into  the  error, 
nor  could  this  court,  in  this  collateral,  original  action;  but  the  entry 
of  the  nolle  prosequi,  county  for  costs,  is  not  the  mandate,  judg- 
ment, decree,  or  order  of  the  Court  of  Quarter  Sessions,  but  of 
the  attorney  general;  and,  as  he  had  no  authority  to  make  the  en- 
try, so  clearly  he  had  no  power  to  bind  the  commissioners.  The 
concurrence  or  consent  of  the  court,  did  not  make  it  their  judicial 
act;  therefore  the  commissioners  were  not  bound  by  it:  and  as 
there  is  no  act  of  assembly  directing  the  county  to  pay  these  costs, 
the  plaintiff  is  not  entitled  to  recover  on  the  facts  as  stated  in  the 
special  verdict,  and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 
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MEALS  and  another,  Executors  of  WALKER,  against 
WILEY  and  Wife. 

IN   ERROR. 

An  action  for  a  legacy,  is  not  within  the  provisions  of  the  act  of  the  21st  of  Marcfi, 
1806,  authorizing  a  statement  to  be  filed  instead  of  a  declaration. 

WRIT  of  error  to  the  Common  Pleas  of  Adams  county,  in  an 
action  for  a  legacy  bequeathed  to  Jinn  Wiley,  wife  of  the  plaintiff 
below,  William  Wiley,  by  the  will  of  her  father  James  Walker, 
deceased.  The  plaintiffs  filed  no  declaration,  but  made  a  written 
statement  of  their  cause  of  action  under  the  "  act  to  regulate  arbi- 
trations and  proceedings  in  courts  of  justice,  passed  the  21st  of 
March,  1806." 

The  question  was,  Whether  such  a  case  fell  within  the  provi- 
visions  of  the  act  of  assembly? 

Stephens,  for  the  plaintiffs  in  error. 

Gallagher,  contra. 

Per  Curium.  By  the  fifth  section  of  the  act  of  the  21st  of 
March,  1806,  4  Sm.  L.  328,  statements  are  authorized  in  all 
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cases  where  suits  are  brought  "  for  the  recovery  of  any  debt  found- 
ed on  a  verbal  promise,  book  account,  note,  bond,  penal  or  single 
bill,  and  which,  from  the  amount  thereof,  may  not  be  cognizable 
before  a  justice  of  the  peace."  A  legacy  is  not  among  the  cases 
enumerated,  nor  is  it  founded  on  any  kind  of  contract,  so  that  it 
is  not  within  the  meaning  of  the  act.  It  is  the  opinion  of  the  court, 
therefore,  that  in  this  action,  a  declaration  should  have  been  filed; 
and,  for  want  of  it,  the  judgment  was  erroneous,  and  must  be  re- 
versed. 

Judgment  reversed. 


OCTOBEH  25,  181'4.] 

COLLINS,   (late  WOMELSDORF,)  Administratrix  of 
WOMELSDORF  against  WEISER. 

IN  ERROR. 

A  declaration,  setting  forth  an  implied  promise  by  an  administratrix,  as  such,  to 
pay  money  paid,  laid  out,  and  expended  by  the  plaintiff  for  her  use,  as  a<//n/n/«. 
tratri.f,  in  consequence  of  the  payment,  after  the  death  of  the  intestate,  of  a 
debt  for  which  he  and  the  plaintiff  were  jointly  liable  in  his  lifetime,  is  good  ; 
and  a  judgment  de  bonis  intestafi,  founded  upon  it,  may  be  supported. 

THE  declaration  filed  in  this  suit,  which  was  brought  in  the  Court 
of  Common  Pleas  of  Cumberland  county,  by  John  Weiser  against 
Eve  Collins,  (late  f-Pbmelsdorf,)  administratrix  of  Daniel  IVo- 
melsdorf,  deceased,  set  forth  that  the  said  Daniel,  in  his  lifetime, 
and  the  said  John,  were  indebted  to  one  Jacob  Rupley,  in  two  joint 
and  several  obligations,  each  conditioned  for  the  payment  of  sixty 
pounds;  all  of  which  moneys,  payable  and  due  on  the  said  bonds, 
amounting  to  the  sum  of  one  hundred  and  fifty-one  pounds,  five 
shillings  and  ten  pence,  at  the  request  of  the  said  */2nn,  as  adminis- 
tratrix of  the  said  Daniel,  the  said  John,  since  the  death  of  the 
said  Daniel,  to  wit,  &c.  hath  paid  and  discharged,  by  reason 
whereof,  the  said  *flnn  as  administratrix  of  the  said  Daniel,  is  in- 
debted to  the  said  John  in  the  sum  of  seventy-five  pounds,  twelve 
shillings  and  five  pence,  being  one  moiety  or  half  part  of  the  same 
moneys,  which  at  the  special  instance  and  request  of  the  said  *flnn, 
as  administratrix  of  the  said  Daniel,  the  said  John,  then  and  there 
on  the  day  and  year  last  mentioned,  for  her  use  as  administra- 
trix, paid,  laid  out,  and  expended,  and  being  so  indebted,  the 
aforesaid  Jinn,  as  administratrix,  at  the  day  last  aforesaid,  in 
consideration  thereof,  as  far  as  she  had. assets  in  her  hands,  unad- 
ministered  of  the  said  Daniel,  to  pay  the  same,  then  and  there  did 
assume,  out  of  the  said  assets  to  the  said  John,  that  she  the  said 
,1nn,  the  aforesaid  sum  of  seventy-five  pounds,  twelve  shillings 

VOL.  xn.  N 
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and  five  pence,  to  the  said  John,  when  she  should  be  thereunto 
required,  well  and  faithfully  would  pay  and  content.  Neverthe- 
less," &c. 

The  jury  found  a  verdict  in  favour  of  the  plaintiff,  for  one  hun- 
dred and  twenty-five  pounds,  nine  shillings  and  ten  pence;  and  the 
court,  having  overruled  a  motion  in  arrest  of  judgment,  directed 
judgment,  to  be  entered  "  against  the  said  administratrix,  and  that 
the  plaintiff  do  recover  his  damages  and  costs  out  of  the  assets  of 
the  intestate,  if  the  defendant  has  so  much;  but,  if  not,  then  the 
costs  of  the  defendant's  own  goods." 

The  defendant  removed  the  record,  by  a  writ  of  error,  to  this 
court,  where  Mahon  and  Carothers,  for  the  plaintiff  in  error,  con- 
tended, that  the  declaration  set  forth  no  cause  of  action.  It  charges 
the  defendant  in  her  own  right,  and  does  not  aver  that  she  had  as- 
sets. When  the  intestate  died,  he  was  under  no  liability  to  the 
plaintiff;  for  the  declaration  states,  that  after  his  death,  the  defend- 
ant requested  the  plaintiff  to  pay  the  bonds,  on  which  the  intestate 
and  he  were  jointly  liable,  and  promised  to  pay  the  proportion  of 
the  intestate,  out  of  his  assets.  It  was  a  promise  made  by  an  ad- 
ministratrix to  a  third  person, — not  to  the  original  creditor.  Such 
a  promise  is  personal,  and  does  not  bind  the  administratrix  in  her 
representative  capacity.  Forthv.  Staunton,  1  Saund.  210.  Pear- 
son v.  Henry,  5  T.  R.  6.  Hughes  v.  Ran,  7  T.  R.  350.  Tre- 
vannion  v.  Howel,  Cro.  Eliz.  91.  Clark  v.  Herring,  5  Sinn. 
33.  Grier  v.  Huston,  8  Serg.  $  Rawle,  403.  1  Chitty  on  PI.  228. 

Penrose,  for  the  defendant  in  error.  The  declaration  does  not 
set  forth  a  promise  by  the  defendant  below  personally.  Her  lia- 
bility, as  administratrix,  is  averred  throughout.  It  avers  that,  as 
administratrix,  she  requested  the  plaintiff  to  pay  these  bonds, 
and  as  administratrix  she  promised  to  repay  him.  She  was  lia- 
ble as  administratrix,  and  as  such  was  her  promise  given  to  pay 
not  out  of  her  own  funds,  but  out  of  those  of  the  intestate's  estate. 
That  an  administrator  may  restrict  his  promise,  so  as  not  to  charge 
himself  personally,  is  abundantly  proved  by  authority.  1  Chitty 
on  PL  304,  305,  306,  307.  2  Chitty  on  PI.  100.  5  Sinn.  37. 
Jones  v.  Moore,  5  Binn.  573.  1  Saund.  210,  (note  1,  2.)  2 
Saund.  137,  (note  2.)  Reach  v.  Kenrick's  Executors,  1  Vez. 
123.  Jltkins  v.  Hill,  Cowp.  284.  Hawkins  v.  Saunders,  Cowp. 
289.  Wheeler  v.  Collier.  Cro.  406.  Swearingen  v.  Pendleton, 
4  Serg:  &r  Rawle,  493.  1  Peters,  441.  The  court  will  go  very 
far  to  support  a  verdict,  Cowp.  826. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  J.  Although  the  promise  is  laid,  in  this  declaration,  as 
having  been  made  by  the  administratrix,  as  such;  yet,  if  the  action 
must  necessarily  be  considered  as  having  been  brought  against  her 
personally,  the  judgment,  which  is  dc  bonis  intestati,  is  undoubt- 
edly wrong.  But,  notwithstanding  the  early  decisions  to  the  con- 
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trary,  there  is  no  difficulty  in  supporting  this  count,  as  of  a  promise 
made  by  the  defendant,  in  her  character  of  administratrix.  The 
action  is  for  money  laid  out  and  expended  to  her  use,  as  adminis- 
tratrix, in  consequence  of  the  payment  of  a  debt  after  the  death  of 
the  intestate,  for  which  he  and  the  plaintiff  were  jointly  liable  in 
his  lifetime;  consequently,  the  promise  is  an  implied  one.  Now, 
the  money  could  not  be  considered  as  having  been  expended  to  the 
use  of  the  intestate,  for  he  was  dead  at  the  time;  and,  as  it  was  not 
expended  to  the  use  of  his  administratrix  personally,  the  law  would 
raise  no  promise  from  such  a  consideration,  to  bind  her  personally: 
so  that,  unless  it  would  imply  such  a  promise  as  is  laid  in  this  de- 
claration, a  plaintiff  would  be  without  remedy  where  there  was  no 
express  promise,  in  consideration  of  assets.  It  is  said,  that  as  the 
money  was  paid  to  relieve  the  assets  in  the  hands  of  the  adminis- 
tratrix, a  conditional  promise  to  pay  out  of  the  assets  might  be  im- 
plied; and  that  the  cause  of  action  should  have  been  so  laid  here, 
in  which  case,  the  promise  being  by  the  defendant,  in  her  own 
right,  the  judgment  de  bonis  propriis  would  still  have  been  ex- 
clusively proper.  I  am,  however,  inclined  to  think,  that  an  im- 
plied conditional  promise  would  be  considered  as  much  an  ano- 
maly, as  a  promise  by  an  executor  or  administrator  in  a  represent- 
ative capacity.  A  conditional  promise  must  be  specially  declared 
on;  and,  for  this  reason,  it  must  be  an  actual  express  undertaking. 
An  implied  promise  arises  out  of,  and  follows  the  nature  of  the 
consideration,  which,  in  this  case,  was  the  actual  payment  of  mo- 
ney to  the  use  of  the  administratrix,  as  such;  and  there  is,  there- 
fore, no  great  technical  absurdity  in  implying  a  promise  by  her  in 
the  character,  in  relation  to  which,  the  money  was  paid  to  her  use. 
But  this  form  of  declaring,  is  not  without  support  from  precedent 
and  analogous  cases;  as,  for  instance,  the  form  of  declaring  against 
executors  or  administrators,  to  save  the  bar  of  the  statute  of  limita- 
tions; in  which  it  is  the  practice  to  join  with  counts  on  promises 
by  the  testator  or  intestate  in  his  lifetime,  an  insimul  computas- 
sent  with  the  executor  or  administrator,  in  respect  of  money  due 
by  the  testator  or  intestate  in  his  lifetime;  in  which  case,  the  pro- 
mise which  the  law  implies  from  the  stating  of  the  count,  is  laid 
as  having  been  made  by  the  personal  representative,  as  such.  It  is 
certain,  that,  in  the  case  of  theinsimul  computassent,  the  moneys 
must  have  been  owing  in  the  lifetime  of  the  decedent;  and  here 
the  debt  did  not  arise  till  after  his  death.  But  the  liability  which 
produced  the  payment,  which  is  the  consideration  of  the  promise, 
existed  in  his  lifetime;  which  is,  in  substance,  the  same  thing.  But, 
I  take  it,  that  is  not  the  most  material  part  of  the  inquiry.  In  the 
case  of  the  insimul  compntassent  the  promise,  which  is  the  gist 
of  the  action,  is  laid  as  having  been  made  by  the  personal  repre- 
sentative after  the  death  of  the  decedent;  which  fully  establishes 
the  principle  for  which  it  is  necessary  to  contend,  in  the  case  un- 
der consideration.  Mr.  Chilly ,  whose  judgment  in  matters  of  this 
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kind,  is  entitled  to  great  respect,  is  of  opinion  that  if  the  point 
should  again  come  before  the  English  courts,  it  would  receive  a 
different  decision.  I  can  see  no  reason  why  it  should  not.  The 
same  convenience  which  requires  such  a  form  of  declaration  to  be 
supported,  where  it  is  employed  to  elude  the  statute  of  limitations, 
equally  requires  it  to  be  supported  in  cases  like  the  present.  At  all 
events,  it  is  entirely  within  the  power  of  this  court  to  establish  a 
precedent  for  itself,  and  I  am  therefore  of  opinion,  that  the  judg- 
ment should  be  affirmed. 

Judgment  affirmed. 


[CHAMBERSBtTRG,  OCTOBER  25,   1824.] 

REED,  for  the  use  of  MILLER,  for  the  use  of  TROXELL,  for 
the  use  of  DUNCAN,  against  GARVIN  and  another,  Execu- 
tors of  GARVIN. 

IN  ERHOK. 

Where  a  bond  has  been  assigned,  with  a  guarantee  by  the  assignor  for  the  pa}  - 
ment  of  it,  the  guarantee  runs  with  the  bond,  into  whosever  hands  it  may  puss ; 
and  the  assignor  is  not  a  competent  witness,  in  a  suit  brought  by  a  subsequent 
assignee,  to  prove  matters  tending  to  show  that  the  bond  has  been  discharged. 

Where  one,  on  receiving  an  assignment  of  a  bond  given  by  two  obligors,  one  of 
whom  was  a  surety,  agreed  with  the  assignor,  with  the  approbation  of  the  obli- 
gors, that  it  should  be  set  ofi' against  another  bond  given  by  himself  to  the  prin- 
cipal debtor ;  but,  instead  of  doing  so,  assigned  it,  before  it  became  due,  to  a 
third  person,  and  suffered  judgment  to  go  by  default  against  him  in  a  suit  brought 
on  his  own  bond,  held,  that  the  responsibility  of  the  surety  was  discharged. 

It  seems,  that,  without  any  special  agreement,  the  liability  of  the  surety  would  be 
discharged  in  equity,  since  the  creditor  had  in  his  own  hands  the  means  of  satis- 
faction, out  of  the  funds  of  the  principal  debtor. 

THE  record  of  this  case  was  brought  before  the  court,  on  a  writ 
of  error  to  the  Common  Pleas  of  Adams  county,  where  a  suit  was 
brought  by  the  plaintiff  in  error  against  Phillip  Sleutz  and  Wil- 
liam Garvin,  the  latter  of  whom  having  died,  his  executors,  the 
defendants  in  error,  were  substituted.  It  was  an  action  of  debt  on 
a  bond,  given  by  the  said  Phillip  Sleutz  and  William  Garvin, 
to  Thomas  C.  Heed,  dated  April  1st,  1816,  conditioned  for  the 
payment  of  five  hundred  dollaars,  on  the  1st  of  April,  1818. 
Thomas  C.  Reed  assigned  the  bond  to  James  H.  Miller,  by  whom 
it  was  assigned  to  Abraham  Troxell,  under  circumstances  which 
will  be  explained  hereafter,  and  Troxell  transferred  it  to  John 
Duncan,  to  secure  the  payment  of  a  loan  of  four  hundred  dollars. 

The  defendants  pleaded  payment,  with  leave  to  give  the  special 
matter  in  evidence;  and,  after  having  proved  that  Garvin  was  only 
surety  in  the  bond,  they  offered,  under  their  notice  of  special  matter, 
to  prove,  by  the  testimony  of  the  said  James  H.  Miller,  the  follow- 
ing facts:  That  Abraham  Troxell,  who  had  purchased  from  Phil- 
lip Sleutz  a  half  lot  of  ground,  adjoining  one  owned  by  Miller,  for 
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the  purchase  money  of  which  he  had  given  to  Xlcute  his  bond, 
conditioned  for  the  payment,  of  one  thousand  dollars,  proposed  to 
Miller  to  assign  to  him  the  bond,  on  which  this  suit  was  brought, 
to  enable  him  (  Troxell)  to  set  it  off,  as  far  as  it  would  go,  against 
his  own  bond,  for  one  thousand  dollars,  held  by  Xlmtz  ;  as  both 
bunds  would  become  due  at  the  same  time.  Sleutz  and  Garvin 
were  privy  to  this  arrangement,  and  assented  to  it;  and,  accord- 
cordingly,  Miller,  before  the  bond  became  due,  assigned  it  to 
Troxell.  The  assignment  was  in  these  words:  "For  value  re- 
ceived, I  assign  this  bond  \nJlbraham  Troxell,  and  guarantee  the 
payment  of  it." 

The  counsel  for  the  plaintiff  objected  to  the  evidence;  because, 
in  consequence  of  his  guarantee,  the  witness  was  interested  in  the 
event  of  the  suit.  But, 

By  the.  President.  The  record  shows,  that  this  suit  is  for  the 
use  of  John  Duncan,  under  a  blank  endorsement  on  the  bond,  by 
Troxell.  The  guarantee  of  Dr.  Miller,  is  not,  therefore,  continued 
through  Troxell  to  Duncan.  Duncan,  it  would  s  em,  from  the 
from  the  endorsement,  took  the  bond  at  his  own  risk.  In  this  suit, 
therefore,  it  is  the  interest  of  Dr.  Miller  that  the  plaintiff  should 
recover  a  verdict.  It  would  afford  a  chance  of  payment  by  the  de- 
fendants, and  be  a  consequent  release  of  Dr.  Miller's  guarantee: 
but,  if  the  judgment  be  for  the  defendants,  still  Miller  would  be 
liable,  as  the  judgment  would  be  evidence  against  him.  The  wit- 
ness's interest,  is,  at  all  events,  equal  either  way,  and  he  is  a  com- 
petent witness. 

The  only  associate  judge  present  dissented  from  the  president, 
but,  the  objection  not  being  sustained,  the  witness  was  sworn,  and 
an  exception  taken,  by  the  plaintiff's  counsel. 

To  Jlpril  Term,  1818,  a  suit  was  brought  on  the  bond,  given  by 
Troxell  to  Sleutz,  for  one  thousand  dollars,  and  a  judgment  by  de- 
fault having  been  entered,  on  the  12th  of  ^August,  1318,  &  fi.  fa. 
issued,  under  which,  the  money  was  made.  In  the  mean  time, 
Sleutz  absconded,  and  on  the  6th  of  •flpril,  ISIS,  a  domestic  at- 
tachment issued  against  him. 

At  the  close  of  the  trial,  the  counsel  for  the  plaintiff  submitted 
several  points  to  the  court;  which,  together  with  its  answers,  are 
subjoined. 

1st.  That  the  agreement  of  Troxell  with  Sleutz,  made  after  he 
gave  the  one  thousand  dollar  bond,  that  he  would  set  off  the  pre- 
'sent  bond  of  five  hundred  dollars,  against  the  bond  for  one  thousand 
dollars,  when  it  became  due,  if  made  after  Garvin  had  become 
surety,  and  before  the  bonds  were  due,  would  be  no  payment  of 
the  sum  of  five  hundred  dollars,  on  the  one  thousand  dollar  bond, 
nor  would  it  discharge  the  defendants. 

By  the  court.  It  might  discharge  the  defendants,  if  there  was  a 
positive  agreement  between  Troxell,  Garvin,  and  Slev.fz,  that 
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the  five  hundred  dollar  bond  should  be  transferred  to  Troxell ;  as 
it  was  part  of  the  agreement,  that  it  should  go  to  its  amount,  in 
payment  of  the  one  thousand  dollar  bond,  Troxell  was  bound  by 
the  agreement,  and  Garvin  would  be  discharged,  for  it  might  have 
put  him  ofl'  his  guard. 

2d.  That  a  promise  by  Troxell  to  set  off  the  five  hundred  dollar 
bond,  against  a  one  thousand  dollar  bond  held  by  Sleutz  and  Trox- 
ell, if  made  after  the  execution  of  the  said  bond  of  the  defendant's 
testator,  and  the  one  thousand  dollar  bond  by  Troxell,  and  if  neither 
of  the  said  bonds  were  executed  with  reference  to  the  said  agree- 
ment; and,  if  Troxell  transferred  his  bond  before  it  was  due  to  the 
plaintiff,  and  Sleutz  sued  Troxell  on  the  one  thousand  dollar  bond, 
and  gave  no  credit  for  the  said  five  hundred  dollar  bond,  but  reco- 
vered the  whole  of  the  said  one  thousand  dollar  bond  from  Troxell, 
then  the  defendants  are  not  discharged. 

By  the,  court.   Still  they  might  be  discharged. 

3rd.  That  such  agreement,  if  made  without  consideration,  was 
not  binding  on  the  parties. 

By  the  court.  An  agreement,  without  consideration,  is  not  bind- 
ing on  the  parties. 

4th.  That,  if  Sleutz  agreed  to  credit  the  five  hundred  dollar  bond, 
on  the  one  thousand  dollar  bond,  and  Troxell  agreed  to  it,  but 
Sleutz  failed  to  comply  with  the  said  contract,  Troxell  would  not 
be  barred  from  recovering  on  the  five  hundred  dollar  bond,  against 
the  obligors. 

By  the  court.  It  would  be  so,  if  Troxell  was  in  no  fault,  or  if 
he  could  not  have  prevented  it.  But,  if  he  connived  at  a  recovery 
of  the  whole  one  thousand  dollars,  or  neglected  to  claim  his  credit, 
and  let  judgment  go  by  default,  for  want  of  appearance,  it  would 
not  then  better  his  condition. 

In  this  court,  errors  were  assigned,  in  the  admission  of  the  testi- 
mony of  James  H.  Miller,  and,  in  the  opinion  of  the  court  below, 
on  the  first,  second,  and  fourth  points,  submitted  for  their  decision. 

Stephens,  for  the  plaintiff  in  error. 

Dobbin,  for  the  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

DUNCAN,  J.  An  action  had  been  brought  on  the  bond  against 
Phillip  Sleutz,  and  William  Garvin,  who  were  joint  obligors. 
The  debt  is  admitted  to  be  the  proper  debt  of  Sleutz,  and  Garvin 
was  only  the  security.  The  action  was  arbitrated,  and  a  report  of 
referees  filed,  in  favour  of  the  plaintiff,  from  which,  an  appeal  was 
taken.  The  report  of  the  referees,  remains  as  a  judgment,  for  the 
purpose  of  lien.  During  the  pendency  of  the  appeal,  Garvin  died, 
and  this  proceeding  is  instituted,  in  order  to  reach  the  real  estate 
of  Garvin.  The  plea,  by  the  representatives  of  Garvin,  was, 
payment,  with  leave.  &c.  and  notice  was  given  of  the  special  mat- 
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ter,  which  alleged,  that  Troxell  agreed,  when  the  assignment  ot 
the  bond  was  made  by  Miller,  to  set  off  against  this  bond,  a  bond 
Sleutz  held  on  him,  as  they  would  become  due  about  the  same 
time.  Sleutz  agreed  to  this  arrangement,  but  Troxell)  in  viola- 
tion of  their  agreement,  assigned  this  debt  to  Duncan.  Sleutz 
absconded  ;  and,  on  a  domestic  attachment,  the  bond  of  Sleutz  to 
him,  was  attached.  An  action  was  brought,  in  Sleutz's  name, 
against  Troxell,  who  suffered  judgment  by  default;  and,  on  zfi.fa. 
the  money  was  made.  The  assignment  by  Duncan  to  Troxell, 
was  certainly  in  bad  faith,  but  it  put  Duncan  in  no  better  situa- 
tion, as  to  the  recovery,  than  he  stood  in  himself.  If  Troxell  could 
not  recover,  Duncan  could  not.  It  would  be  against  all  conscience, 
that  the  surety  of  Sleutz  should  be  compelled  to  pay,  when  Troxell 
had  in  his  hands  the  fund,  and  means  of  the  principal  debtor,  to 
pay  himself;  and  which  Sleutz  and  he  agreed  should  be  so  applied. 
I  do  not  know  but  this  might  be  pleaded  at  law,  by  way  of  accord 
and  satisfaction,  but  I  have  no  doubt,  that  a  court  of  chancery  would 
interpose,  and  protect  Garvin,  the  bail.  It  would  be  suffering 
Troxell  to  take  advantage  of  his  own  wrong,  in  assigning  the  bond, 
and  thus  putting  it  out  of  his  power  to  set  off,  as  is  said,  and  let- 
ting the  judgment  go  by  default;  and  this  mala  fide  transfer  ought 
not  to  operate  to  the  injury  of  the  bail.  It  will  be  a  matter  worthy 
of  grave  consideration,  on  the  future  trial  of  this  cause,  whether, 
without  the  proof  of  any  special  agreement  to  take  one  debt  in  dis- 
charge of  the  other,  as  Troxell  could  have  retained,  and  in  equity, 
could  have  set  off,  the  holding  the  means  of  satisfaction  in  his  own 
hand,  on  an  available  fund,  belonging  to  the  principal,  and  which 
depended  on  his  own  act  and  will  to  apply,  and  having  parted  with 
it,  a  Court  of  Chancery  would  not  have  protected  the  bail.  This 
point  xvas  not  made  below,  nor  any  opinion  given  on  it.  The  de- 
fendant relied  on  the  special  agreement,  proved  by  Dr.  Miller;  and 
the  charge  of  the  court  was  founded  on  that,  and  from  that  evi- 
dence, if  the  witness  was  competent,  the  defendant  Garvin's  re- 
sponsibility was  discharged,  so  that  our  inquiry  is  confined  to  a 
narrow  ground:  Was  br.  Miller  a  competent  witness?  The  objec- 
tion to  his  competency  was  on  the  score  of  interest,  and  arose  from 
his  guaranteeing  the  payment  of  the  bond  to  Troxell.  The  guaran- 
tee was  in  these  words:  "  For  value  received,  I  assign  this  bond  to 
Abraham  Troxell,  and  guarantee  the  payment  of  it."  The  whole 
case,  then,  turns  on  the  competency  of  this  witness.  I  cannot  agree 
with  the  Court  of  Common  Pleas,  that  this  warranty  was  not  con- 
tinued through  Troxell  to  Duncan,  or  that  Duncan  took  the 
bond  at  his  own  risk,  if  the  guarantee  had  not  been  fulfilled  by  the 
acts  and  situation  of  Troxell  and  Sleutz,  the  principal  debtor, 
by  the  agreement  to  set  off  one  debt  against  the  other.  My  opi- 
nion is,  that  the  guaranty  ran  with  the  bond;  and  that,  into  whose- 
soever hands  it  came,  the  beneficial  interest  in  the  bond  carried 
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\vith  it  the  guarantee  of  payment;  and,  though  Duncan  might  not, 
according  to  the  technical  forms  of  law,  maintain  an  action  in  his 
own  name  against  Miller,  yet  he  could  in  Troxell'S  name,  for  his 
use.  No  case  is  to  be  found  directly  in  point;  but  my  opinion, 
proceeding  on  a  principle  of  the  law  of  evidence,  is,  that  wherever 
a  fact  is  to  be  proved  by  a  witness,  and  such  fact  is  favourable  to 
the  party  who  calls  him,  and  the  witness  will  derive  a  certain  ad- 
vantage, from  establishing  the  fact  in  the  way  proposed,  he  cannot 
be  heard,  whether  the  interest  be  great  or  small.  In  this  situation, 
stood  Dr.  Miller.  The  effect  of  his  evidence,  was  to  discharge 
him  from  his  obligation  of  indemnity.  The  result  of  this  action 
would  be,  to  protect,  him  from  having  a  demand  ever  made  against 
him.  It  puts  him  in  a  better  situation;  for  it  is  not  so,  that  if  the 
plaintiff  recovered  a  verdict,  he  would  be  discharged.  The  obtain- 
ing of  a  favourable  verdict  would  not  discharge  him;  nothing  but 
payment,  or  what  is  equivalent  in  equity,  would  free  him  from  his 
warranty;  he  is  not  equally  liable;  non  stat  indlfferenter. 

The  record,  in  this  action,  if  the  defendant  prevailed  on  the 
statement  of  facts  in  the  notice  of  special  matter,  would  for  ever 
bar  Troxell  and  Duncan  from  any  action  on  the  guarantee.  It 
amounted,  in  point  of  law,  according  to  the  practice  of  our  courts, 
to  a  finding  of  payment  at  the  day  or  after  the  day,  after  the  as- 
ter the  assignment  to  Troxell,  for,  in  truth,  it  was  payment  to 
Troxell,  It  would  be  different  from  a  verdict  on  a  different  plea, 
and  different  facts,  which  went  to  prove  that  the  bond  in  its  origin 
was  void  or  had  been  paid  before  the  assignment;  for  that  verdict 
would  be  evidence  against  Miller,  and  Miller  might,  if  he  did 
not  object,  be  received  as  a  witness  to  prove  that  defence;  for 
though  he  would  be  swearing  against  his  own  interest,  it  would  be 
to  render  himself  liable  to  an  an  action  on  the  guarantee,  so  far 
from  discharging  it.  But  his  evidence  here  was  to  discharge  him 
from  all  liability.  He  would  have  been  competent,  if  he  had  an 
interest  inclining  him  as  much  to  one  side  as  the  other;  so  as,  upon 
the  whole,  to  make  him  indifferent  in  point  of  substantial  interest, 
on  whichever  side  the  verdict  might  be.  But  by  extinguishing 
the  debt,  by  proof  of  payment  to  Troxell,  he  eventually  discharged 
himself,  by  proving  that  his  guarantee  was  complied  with.  It  has 
some  resemblance  to  a  case  of  joint  and  several  bond,  where  one 
of  the  obligors  is  the  security,  and  the  principal  debtor  alone  is 
sued.  There  the  bail  would  not  be  competent  to  prove  payment 
by  the  principal;  for  the  fact  of  payment  would  discharge  him  from 
liability.  It  makes  no  difference,  that  Miller  was  not  a  party  to 
the  bond.  He  stood,  quasi  security,  bound  for  payment.  The 
verdict,  on  this  issue,  would  be  evidence  in  a  suit  brought  by 
Troxell,  or  in  his  name  for  Duncan's  use  against  Miller,  because 
it  found  the  performance  of  the  promise  by  Miller.  Miller  could 
not  have  been  a  witness  for  the  plaintiff,  to  disprove  any  alleged 
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payment  to  Troxell,  without  a  release;  so  the  defendant  cannot 
examine  him,  to  prove  the  payment;  his  interest  in  both  cases,  be- 
ing to  produce  a  result  favourable  to  himself. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


[CUAXBEHSBUHO,  OCTOBER  25,  1824.] 

LINCOLN  and  another  against  WILLIAMS. 

IN  ERROR. 

Where  one  is  arrested  in  vacation,  and  gives  bond,  agreeably  to  the  act  of  the  28tU 
<'i'.T/ij?r/i,  1820,  to  appear  at  the  next  court,  and  surrender  himself  to  prison  on 
failing  to  comply  with  all  things  required  to  entitle  him  to  a  discharge  under  the 
insolvent  laws,  the  possession  of  personal  property  sufficient  to  satisfy  the  debt, 
and  the  omission  to  show  it  to  the  officer  making  the  arrest,  even  if  they  make 
the  arrest  illegal,  and  the  giving  bond  fraudulent,  (which,  it  seems,  they  do  not,) 
do  not  operate  against  a  defence  founded  upon  performance  of  the  condition  of 
the  bond. 

A  discharge  at  the  court  at  which  the  petitioner  was  bound  to  appear,  is  a  per- 
formance of  the  condition  of  the  bond,  whether  the  discharge  be  founded  upon  a 
petition  filed  in  consequence  of  the  arrest,  or  independently  of  it;  and,  conse- 
quently, it  is  unnecessary  to  recite  the  arrest  in  the  petition,  or  to  show,  in  any 
other  way,  that  the  petition  was  filed  in  continuation  of  the  proceedings  which 
took  place  in  vacation. 

WRIT  of  error  to  the  Court  of  Common  Pleas  of  Huntingdon 
county,  in  an  action  of  debt  on  a  bond,  dated  the  19th  of  July, 
1820,  given  under  the  provisions  of  the  act  of  assembly  of  the 
2Sth  of  March,  1820,  by  Jlbel  F.  Lincoln  and  Charles  Ray- 
mond,  to  William  S.  Williams,  conditioned  for  the  appearance 
of  the  said  Mel  F.  Lincoln,  "  before  the  Court  of  Common  Pleas 
of  Huntingdon  county,  at  the  next  term,  to  be  held  on  the  second 
Monday  of  August,  1820,  and  then  and  there  to  remain  and  abide 
the  final  order  of  the  said  court,  to  be  made  during  such  term,  and 
surrender  himself  to  prison,  in  case  on  his  appearance,  he  shall  not 
comply  with  all  things  required  by  law  to  procure  his  discharge, 
under  the  existing  laws  for  the  relief  of  insolvent  debtors  of  this 
commonwealth. " 

To  show  performance  of  the  condition  of  the  bond,  the  defend- 
ants proved,  that  to  August  term,  1820,  viz.  on  the  17th  of  Au- 
gust, Lincoln  filed  a  petition,  in  the  usual  form  of  what  is  called 
a  voluntary  petition,  praying  for  the  benefit  of  the  several  insolvent 
laws  of  this  commonwealth,  and  the  second  Monday  in  September 
was  appointed  to  hear  his  case;  on  which  day  he  obtained  his  dis- 
charge as  an  insolvent  debtor.  The  petitioner  returned  some  real 
and  personal  property. 

The  plaintiff  then  produced  a  petition,  filed  by  the  said  Mel 
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F.  Lincoln,  to  Jlpril  term,  1820,  and  an  order  of  the  court,  ap- 
pointing the  second  of  the  following  June  for  a  hearing.  On  that 
day,  the  case  was  continued  to  Jlugust  term,  and  on  the  16th  of 
•flitgust,  1820,  the  petition  was  dismissed.  On  the  same  day, 
Lincoln  having  been  arrested  at  the  suit  of  Wray  Maize,  gave 
bond,  with  the  said  Charles  Raymond  as  security,  conditioned 
for  his  appearance  at  the  next  court,  to  take  the  benefit  of  the  in- 
solvent laws;  and,  on  application  to  Judge  Steivurt,  he  was  dis- 
charged from  arrest. 

On  this  state  of  facts,  the  presiding  judge  charged  the  jury, 
thus:  "If  the  defendant  had  personal  property  when  he  gave  the 
bond,  and  was  discharged  by  Judge  Stewart,  it  was  not  fair.  While 
he  had  sufficient  personal  property,  he  could  not  legally  be  arrest- 
ed. If  he  concealed  the  property,  and  procured  the  arrest  for  the 
purpose  of  preventing  the  plaintiff  from  getting  the  property  he 
has  a  right  to,  it  is  unfair.  The  spirit  of  the  act,  requires  fairness 
from  the  first  step  to  the  last.  The  proceeding  at  April  may  be 
laid  out  of  the  question.  This  court,  where  the  defendant  has 
plenty  of  personal  property,  and,  instead  of  giving  it  up,  goes  to  a 
judge  arid  gives  bond,  has  refused  to  receive  his  petition;  stating 
that  he  was  arrested  in  vacation,  &c.,  being  a  falsehood  and  unfair 
conduct  from  the  very  face  of  his  return,  containing  a  large  list  of 
personal  property.  There  are  two  forms  of  petitions  in  use, — 
The  one  stating  that  the  petitioner  has  been  arrested  in  vacation, 
&c.  the  other  by  a  person  never  arrested,  but  applying  under  sec- 
tion first  of  the  act.  This  is  in  the  latter  form.  If  this  was  by 
mistake,  or  error  of  the  clerk  drawing  it,  we  will  not  say  it  would 
conclude  the  defendants.  If  it  really  is  a  continuation  of  the  pro- 
ceedings on  the  arrest,  the  defendants  have  complied  with  the  con- 
dition of  the  bond.  If  it  is  really  an  original  application  ?A.Jlugust 
term,  they  are  not  freed  from  the  bond.  The  proceedings  in  cases 
of  this  kind  are  not  entered  at  large.  Few  are  resisted — fewer  are 
afterwards  charged  with  fraud,  and  only  short  notes  are  made  of 
the  proceedings.  The  technical  adherence  to  the  literal  meaning 
of  words,  has  given  place  to  the  spirit  and  intent  of  parties.  If, 
then,  this  is  a  continuation  of  the  proceedings  begun  before  Judge 
Stewart,  the  defendants  are  clear;  if  original,  they  are  not." 

The  counsel  for  the  defendants  excepted  to  the  opinion  of  the 
court,  and  removed  the  record  to  this  court  by  writ  of  error. 

Shippen,  for  the  plaintiffs  in  error,  alleged,  that  there  was  error 
in  charging  the  jury,  that  if  Lincoln  had  personal  property,  he  was 
not  subject  to  arrest,  and  that,  in  such  case,  a  discharge  under  the  in- 
solvent law  is  fraudulent.  The  act  of  assembly  does  not  suppose, 
that  there  is  fraud  in  the  case  mentioned  by  the  judge.  A  very 
honest  man  may  have  considerable  property,  and  yet  be  so  pressed 
by  debts,  as  to  make  it  necessary  to  resort  to  the  insolvent  laws. 
A  defendant  is  certainly  liable  to  arrest,  whether  he  has  property 
or  not,  unless  property  be  shown  to  the  officer.  Act  of  the  26th  of 
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March,  1814.  Purd.  Dig.  278.  Act  of  the  29th  of  January, 
1820.  Pam.  L.  9.  Act  of  the  28th  of  March,  1820.  Pam.  L.  155. 

Whether  the  petition  and  discharge  were  a  continuation  of  the 
proceedings  begun  before  Judge  Stewart,  and  a  compliance  with 
the  condition  of  the  bond,  were  matters  of  law,  to  be  decided  by 
the  court,  and  therefore  erroneously  submitted  to  the  jury. 

Burnside,  who  was  counsel  for  the  defendant  in  error,  did  not 
argue  the  cause. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  J.  Lincoln,  one  of  the  defendants  below,  was  arrested 
in  vacation,  and  together  with  Raymond,  the  other  defendant, 
gave  bond  under  the  act  of  the  28th  of  March,  1820,  for  his  ap- 
pearance at  the  next  court,  to  surrender  himself  to  prison,  on  fail- 
ing to  comply  with  all  things  required  by  law,  to  entitle  him  to  a 
discharge  under  the  insolvent  laws.  He  did,  in  fact,  appear  and 
was  discharged;  but  the  judge  who  tried  the  cause,  directed  the 
jury,  that  if  he  had  personal  property  sufficient  to  pay  the  debt, 
and  yet  suffered  himself  to  be  arrested,  the  arrest  was  illegal,  and 
his  application  to  the  judge  in  vacation  to  be  discharged  from  cus- 
tody, on  giving  the  bond  in  question,  was  fraudulent;  much  more 
so,  if  he  procured  himself  to  be  arrested,  and  concealed  his  pro- 
perty to  prevent  the  plaintiff  from  seizing  it  in  execution;  and  this 
was  put  to  the  jury  as  a  matter  that  might  operate  against  the  de- 
fence, which  was  set  up  on  the  ground  of  performance  of  the  con- 
dition. I  am  not  prepared  to  say,  that  the  mere  circumstance  of 
having  property  at  the  time  of  the  arrest,  is  evidence  of  fraud,  even 
in  the  hearing  between  the  debtor  and  his  creditors;  for  a  man  may 
elect  at  any  time  to  surrender  his  property  to  his  creditors,  with 
the  view  of  having  it  distributed  among  them;  and,  to  effect  this, 
an  arrest  is  not  even  necessary.  But,  granting  that  Lincoln's  con- 
duct was  fraudulent,  up  to  the  time  when  the  bond  was  executed, 
and  that  he  ought  not  to  have  succeeded  in  obtaining  a  final  dis- 
charge; what  answer  docs  that  furnish  to  an  allegation  of  actual 
performance  of  the  condition;  particularly  as  respects  Raymond, 
the  surety,  who  could  in  no  event  be  held  liable  beyond  the  exact 
letter  of  the  contract,  and  who  undertook  only  that  Lincoln  should 
appear  at  the  next  court,  and  actually  obtain  a  discharge?  But, 
taking  both  defendants  to  be  on  a  footing,  I  cannot  see  how  fraud 
in  the  inception  of  the  transaction,  shall  prevent  their  discharge 
from  liability,  by  performing  all  they  stipulated  to  perform.  If  a 
man  gives  a  fraudulent  bond,  it  is  good  against  him;  but  it  would 
be  a  severe  construction,  which  should  prevent  him  from  ever  dis- 
charging himself  from  the  penalty,  by  performance  of  the  condition. 
In  Simms  and  another  v.  Slacum,  3  Crunch,  300,  it  was  held, 
that  fraud  which  is  collateral  to  the  condition,  will  not  have  the 
effect  of  preventing  the  obligation  from  being  saved  by  perform- 
ance of  the  condition.  Simms  was  arrested,  and  to  obtain  the  be- 
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nefit  of  the  rules,  gave  bond  with  a  surety,  according  to  the  laws 
of  Virginia,  to  confine  himself  to  the  prison  bounds,  and  not  to 
depart  thence  till  he  should  be  discharged  by  due  course  of  law. 
He  afterwards  procured  a  discharge,  under  the  insolvent  laws,  by 
fraud;  and  this  was  held  not  to  be  an  escape,  to  work  a  forfeiture  of 
the  bond,  although  it  was  conceded,  that  Simms  and  the  surety 
were  to  be  considered  as  standing  on  the  same  ground.  This  is  in 
point  to  show  that  actual  performance  is  in  all  cases  sufficient.  In 
the  case  before  us,  the  supposed  fraud  was  introduced  into  the 
charge,  in  a  way  that  had  a  direct  tendency  to  mislead. 

By  the  first  section  of  the  act  of  the  29th  of  January,  1820,  a 
debtor  who  has  not  been  arrested,  may,  in  term  time,  petition  for 
the  benefit  of  the  insolvent  laws;  and  Lincoln  had  filed  a  petition 
at  the  *ftpril  term  preceding  the  arrest,  in  consequence  of  which 
he  gave  this  bond.  The  court  appointed  the  second  day  of  June 
following,,  for  hearing  him  and  his  creditors;  at  which  time  the 
matter  was  continued  till  August  term,  and  then  finally  dismissed. 
The  bond  before-mentioned  was  conditioned  for  Lincoln's  appear- 
ance at  •ftugust  term,  and  he  accordingly  petitioned  anew  at  that 
term,  probably  thinking  that  the  condition  of  his  bond  required 
him  to  do  so,  and  this  may  be  the  reason  why  he  suffered  his  for- 
mer petition  to  be  dismissed.  But  his  second  petition,  which  is 
the  one  on  which  he  was  finally  discharged,  contains  no  recital  of 
the  arrest,  of  his  having  given  bond,  or  of  his  having  been  dis- 
charged by  a  judge's  order  in  vacation;  and  on  this  part  of  the 
case,  the  judge  directed  the  jury,  that  it  was  necessary  that  Lincoln 
should  have  been  discharged,  in  the  character  of  a  debtor  who  had 
been  arrested ;  but  left  to  the  jury  to  decide,  whether  the  petition 
was  in  fact  filed  in  continuation  of  the  proceedings  in  vacation, 
under  a  direction,  that  a  want  of  the  recital  of  those  proceedings, 
would  not  conclude  the  defendants,  provided  it  should  appear  to 
have  been  omitted  by  mistake  of  the  person  who  draughted  the  pe- 
tition. I  can  discover  no  reason  for  such  a  recital  in  any  case.  If 
none  but  a  debtor  in  confinement,  or  one  who  had  been  discharged 
on  bail,  were  entitled  to  petition,  a  recital  that  the  petitioner  was 
in  custody,  or  discharged  on  bail,  would  be  necessary  to  bring  the 
case  within  the  purview  of  some  of  the  insolvent  acts.  But,  as 
any  one  may  petition,  who  can  show  himself  to  be  in  insolvent  cir- 
cumstances, why  recite  proceedings  in  vacation,  which  are  not  at 
all  necessary  to  enable  the  court  to  take  cognizance  of  the  petition? 
There  might  be  good  reason  for  it,  if  the  mode  of  proceeding  on 
the  petition  of  a  debtor  discharged  on  bail,  were  different  from 
that  pursued  in  other  cases;  but,  by  the  express  provisions  of  the 
insolvent  acts,  the  mode  is  the  same  in  all  cases.  Then,  if  such 
recital  be  not  necessary  to  the  validity  of  the  discharge,  is  it  neces- 
sary to  a  valid  performance  of  the  condition  of  the  bond  ?  The  de- 
fendants stipulated,  that  Lincoln  should  appear  at  the  next  court, 
to  take  the  benefit  of  the  insolvent  laws  or  surrender  himself  to 
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jail,  on  failing  to  comply  with  all  things  required  by  law  to  entitle 
him  to  a  discharge;  not  that  he  should  be  discharged  in  any  parti- 
cular character,  or  on  a  petition  in  any  particular  form,  or  that  he 
should  file  any  petition  at  all;  for  I  cannot  see  why  a  discharge  in 
pursuance  of  the  petition  which  was  pending  at  the  time  of  his  ar- 
rest, would  not  have  been  a  good  performance  of  the  condition. 
Why  should  it  not  ?  It  would  have  produced  exactly  the  same  re- 
sults, whether  the  petition  were  in  the  one  form  or  in  the  other. 
Then,  why  require  that  the  proceedings  in  court  shall  appear  to  be 
a  continuation  of  the  proceedings  in  vacation?  The  discharge  by 
the  judge  in  vacation  is  not  the  inception  of  the  application  to  the 
court,  because  the  court  may  entertain  a  petition  where  there  has 
been  no  discharge,  or  where  the  petitioner  has  never  been  arrested. 
A  debtor  may  be  arrested  and  discharged  by  a  judge's  order  more 
than  once  in  the  same  vacation,  as  was  the  fact  in  this  very  case; 
and  it  is  not  refining  too  far  to  say,  that  this  would,  in  strictness, 
require  a  separate  petition  for  each  arrest,  as  the  same  proceeding 
cannot  have  separate  distinct  beginnings.  But  the  fair  and  reason- 
able construction  of  the  act  is,  that  the  discharge  in  vacation  is  only 
for  the  ease  of  the  debtor,  by  preventing  the  unnecessary  hardship 
of  imprisonment,  until  he  can  have  an  opportunity  of  obtaining  the 
benefit  arising  from  a  cession  of  his  property;  and  that  the  bond  is 
merely  a  security  for  his  appearance,  at  the  next  term,  to  make  such 
cession,  and  claim  its  benefit.  It  never  could  be  pretended,  that 
the  entering  of  bail  to  an  action,  would  not  be  an  available  per- 
formance of  the  condition  of  the  bail  bond  given  to  the  sheriff,  un- 
less such  bond  were  recited  in  the  recognizance.  It  seems  to  me, 
then,  that  this  bond  exacted  nothing  but  what  is  expressed  by  the 
letter  of  its  condition,  that  Lincoln  should  appear  at  the  succeed- 
ing term,  and  procure  a  discharge,  which  should  exempt  him  from 
imprisonment,  or  surrender  himself  to  jail;  and  on  this  point,  also, 
I  am  of  opinion,  that  the  direction  given  by  the  court  below  is  er- 
roneous. 

Judgment  reversed,  and  a  venire  facias  de  now  awarded. 
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THORNBURY  and  others,  Administrators  of  THORNBURY, 
against  The  Directors  of  the  Poor  and  House  of  Employment 
of  ADAMS  County. 

IN   ERROR. 

In  an  action  by  the  directors  of  the  poor,  &c.  upon  an  assumption  by  the  defendant 
to  support  a  person  who  afterwards  became  a  pauper,  and  was  maintained  by 
the  plaintiffs,  a  taxable  and  taxed  inhabitant,  is  a  competent  witness  for  the  plain- 
tiffs,  under  the  10th  section  of  the  act  of  the  27th  of  March,  1823. 

Where  the  declaration  in  such  an  action,  avers  that  the  pauper  had  a  right  of  set- 
tlement in  the  county,  and  was  regularly  sent  to  the  poor  house  by  an  order  of 
two  justices,  it  is  necessary  to  prove  such  order;  notwithstanding  the  declaration 
contains  a  general  count  for  money  laid  out  and  expended  by  the  plaintiffs  for 
the  use  of  the  defendant,  at  his  special  instance  and  request ;  there  being  no 
evidence  of  any  such  request. 

THIS  action  was  brought  in  the  Court  of  Common  Pleas  of  *Adams 
county,  by  the  defendants  in  error  against  the  administrators  of 
Thomas  Thornbury,  deceased,  the  plaintiffs  in  error,  on  an  as- 
sumption by  the  intestate  to  support  a  certain  Daniel  Swisher,  who 
afterwards  became  a  pauper,  and  was  maintained  by  the  plaintiffs. 

The  declaration  contained  two  counts,  the  first  of  which  laid  the 
assumption  in  the  following  manner: 

"That  whereas  the  said  Thomas  Thornbury,  in  his  lifetime,  on 
the  first  day  of  May,  1805,  at  the  county  aforesaid,  in  considera- 
tion that  a  certain  Daniel  Swisher,  before  that  time,  had  made 
over  to  the  said  Thomas  Thornbury  two  tracts  of  land,  he  the 
said  Thomas,  promised  and  assumed  upon  himself  to  maintain  and 
support  the  said  Daniel  Sivisher,  during  the  life  of  the  said  Da- 
niel, which  the  said  administrators,  since  the  death  of  the  said 
Thornbury,  have  refused  to  do;  and  the  directors  of  the  poor  and 
house  of  employment  in  the  county  of  Jldams  aver,  that  they 
maintained,  clothed,  and  supported  the  said  Daniel  Swisher, 
who  is  a  pauper,  and  has  a  right  of  settlement  in  the  said  coun- 
ty of  Jldarns,  and  who  was  regularly  sent  to  the  poor  house  of 
Jldams  county  by  an  order  of  two  justices,  from  the  1 1th  of  Janu- 
ary, 1820,  to  the  15th  of  November,  in  the  same  year,  to  the  value 
of  sixty  dollars,  which  the  said  administrators  were  liable  to  pay, 
by  reason  of  the  aforesaid  assumption  of  the  said  Thomas  Thorn- 
bury,  the  intestate;  and,  in  consideration  thereof,  they  did  assume 
and  promise  to  pay  the  said  sum  to  the  directors  aforesaid.  Never- 
theless," &c. 

The  second  count,  was  for  money  paid,  laid  out,  and  expended 
for  the  use  of  the  intestate,  at  his  special  instance  and  request. 

In  the  course  of  the  trial,  John  Nitchman  and  William  Meals 
were  offered  as  witnesses  by  the  plaintiffs,  and  objected  to  by  the 
defendant's  counsel,  because  they  were  taxable,  and  taxed  inhabit- 
ants of  tfdams  county.  The  court,  however,  admitted  them,  and 
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sealed  a  bill  of  exceptions.  Evidence  of  declarations  made  by 
Phoebe  Thornbury,  one  of  the  defendants,  having  been  admitted 
by  the  court,  a  second  bill  of  exceptions  was  tendered  and  sealed. 

Several  legal  propositions  were  submitted  to  the  court  for  their 
opinion,  by  the  counsel  for  the  defendants,  of  which  it  is  only  ne- 
cessary to  mention  one;  viz.  "  That  unless  an  order  placing  Daniel 
Swisher  as  a  pauper  on  the  township  or  county,  be  given  in  evi- 
dence, or,  if  lost,  proved  by  parol,  the  verdict  should  be  for  the 
defendants." 

The  opinion  of  the  court  was  as  follows: 

"  By  the  act  of  the  28th  of  March,  1819,  all  debts  and  property 
belonging  to  a  pauper,  may  be  sued  for,  and  collected  by  the  di- 
rectors of  the  poor  house.  By  virtue  of  this  law,  if  Thornbury 
was  indebted  to  Swisher,  as  stated,  the  directors  of  the  poor  would 
have  a  right  to  recover  a  sum,  sufficient  to  defray  any  expenses  in- 
curred for  him  as  a  pauper  in  the  poor  house.  In  ordinary  cases, 
when  one  man  is  indebted  to  another,  and  a  third  person  volunta- 
rily pays  the  debt,  he  cannot  recover  back  the  money  from  such 
original  debtor.  But  under  the  provisions  of  the  act  of  assembly, 
if  Daniel  Swisher  was  a  pauper,  regularly  upon  the  township  of 
Reading,  and  legally  transferred  to  the  poor  house,  and  was  sup- 
ported and  maintained  the/re,  and  there  was  a  debt  justly  due  from 
Thomas  Thornbury  to  him,  in  this  suit  the  plaintiffs  would  have 
a  right  to  recover  an  amount,  to  defray  the  expenses  so  incurred 
by  them. 

"We  do  not  think  it  indispensibly  necessary,  that  an  order 
should  have  been  produced  placing  Swisher  as  a  pauper  on  the 
township  or  county.  The  act  of  incorporation  did  not  require  it, 
as  to  the  persons  on  the  different  townships,  when  the  law  erecting 
the  poor  house  took  effect.  The  act  seems  to  have  been  predicated 
on  the  supposition,  that  the  township  officers  would  have  required 
the  legal  steps  to  be  pursued,  before  they  would  receive  a  pauper. 
Nothing  seems  to  have  been  required,  but  a  notice  from  the  direct- 
ors to  the  township  overseers,  upon  which  the  paupers  were  to  be 
transferred  from  the  township  to  the  poor  house.  It  would  seem, 
from  the  evidence,  this  was  done;  and  it  was  in  this  manner  Daniel 
Swisher  was  admitted.  We,  therefore,  decline  charging  the  jury 
as  requested  by  the  defendant's  counsel." 

Stephens,  for  the  plaintiffs  in  error. 

Dun/op,  for  the  defendants  in  error. 

Per  Curium.  1.  The  first  exception,  on  the  trial  of  the  cause, 
was  to  the  admission  of  two  persons  offered  as  witnesses  for  the 
plaintiffs,  who  were  taxable,  and  taxed  inhabitants  of  the  county  of 
Adams.  Whatever  force  there  might  once  have  been  in  this  ex- 
ception, it  was  of  no  avail  at  the  time  it  was  taken;  because  persons 
in  the  situation  of  these  witnesses,  were  declared  to  be  competent, 
by  the  act  of  the  27th  of  March)  1823,  section  10,  (Pam.  L.  118.) 
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2-  The  second  exception  taken  by  the  defendants,  was,  to  the 
admission  in  evidence  of  the  declarations  of  Phoebe  T/ujrnbury, 
one  of  the  defendants.  This  exception  must  have  been  taken  with- 
out reflection — surely  the  confessions  of  the  parties  to  a  suit  are 
evidence. 

3.  The  third  error  assigned,  is  in  that  part  of  the  charge  of  the 
court,  in  which,  in  answer  to  a  question  proposed  by  the  counsel  for 
the  defendants,  it  is  said,  that  it  was  not  necessary  for  the  plaintiffs 
to  prove  that  Daniel  Swisher  was  a  pauper,  charged  on  the  town- 
ship by  the  order  of  two  justices.  This  exception  is  fatal.  The  first 
count  in  the  declaration  avers,  that  Swisher  was  a  pauper,  and  had  a 
right  of  settlement  in  the  county  of  Jldams,  and  was  regularly  sent 
to  the  poor  house  of  that  county  by  an  order  of  two  justices.  And 
although  the  second  count  is  general,  viz.  for  money  laid  out  and 
expended  for  the  use  of  Thornbury  in  his  life,  at  his  special  in- 
stance and  request,  yet  there  was  no  evidence  of  any  request,  and 
it  was  incumbent  on  the  plaintiffs  to  prove  that  Swisher  WAS  a  pau- 
per, regularly  charged  on  the  county  according  to  law;  otherwise, 
no  promise  could  be  implied  against  Thornbury.  He  could  be 
under  no  obligation  to  indemnify  the  plaintiffs,  if  they  voluntarily 
undertook  the  charge  of  maintaining  Swisher;  or  if  they  undertook 
it,  under  a  belief  that  he  was  a  legal  charge  on  the  county,  when 
in  truth  he  was  not. 

It  is  the  opinion  of  the  court,  that  the  order  of  two  justices  should 
have  been  produced,  or  evidence  given  that  such  an  order  had 
once  existed,  and  been  lost.  The  judgment  is  therefore  to  be  re- 
versed, and  a  venire  de  novo  awarded. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 
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PATTERSON,  surviving  Executor  of  HENDERSON,  against 
HAWTHORN,  Administrator  of  HAWTHORN. 

IN  ERROR. 

After  ordering  all  his  real  estate  to  be  sold  by  his  executors,  and  the  money  pro- 
ceeding  from  the  sale  to  be  put  out  at  interest,  during  the  life  of  his  wife,  to 
whom  the  interest  was  to  be  paid,  the  testator  proceeded, — "  At  the  decease  of 
my  wife,  I  do  allow  the  price  of  my  land  shall  be  equally  divided  among  my  two 
sons,  A.  and  B.,  and  my  daughters,  C.,  D.,  E.,  and  F.,  or  their  heirs,  in  six  equal 
parts."  F.,  after  the  death  of  the  testator,  married,  and  died  without  issue,  dur- 
ing the  life  of  her  mother,  who  afterwards  died.  Held,  that  the  legacy  was  vest- 
ed in  F.,  and  that  therefore  her  husband,  as  her  administrator,  was  entitled  to 
recover  it. 

THE  defendant  in  error,  Alexander  Hawthorn,  administrator 
of  Elizabeth  Hawthorn,  deceased,  brought  this  action  in  the  Court 
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of  Common  Pleas  of  Cumberland  county,  against  John  Patterson, 
surviving  executor  of  Samuel  Henderson,  deceased;  and,  by  agree- 
ment, a  case  was  stated  for  the  opinion  of  the  court,  to  be  consi- 
dered as  a  special  verdict. 

The  substance  of  the  case  was  shortly  this: — Samuel  Hender- 
son was  the  father  of  Elizabeth  Hawthorn,  deceased,  late  wife  of 
Alexander  Hawthorn,  the  plaintiff.  By  his  will,  he  ordered  all 
his  real  estate  to  be  sold  by  his  executors,  and  the  money  proceed- 
ing from  the  sale,  to  be  put  out  at  interest  during  the  life  of  his 
wife,  to  whom  the  interest  was1  to  be  paid.  He  then  proceeds  as 
follows, — "And  at  the  decease  of  my  beloved  wife  Mary  afore- 
said, I  do  allow  the  price  of  my  land  shall  be  equally  divided 
among  my  two  sons,  James  and  Richard  Henderson,  and  my 
daughters  Jinn  Patterson,  Lettice  Sanderson,  Polly  Woodbury, 
and  Be.tsy  Henderson,  or  their  heirs,  in  six  equal  parts."  Betsy 
Jh'itdcrtion  married  the  plaintiff,  and  died  without  issue  during  the 
life  of  her  mother,  who  was  also  dead.  The  question  was,  Whether 
the  plaintiff  was  entitled  to  recover  the  sixth  part,  which  was  be- 
queathed to  his  wife? 

The  Court  of  Common  Pleas  gave  judgment  in  favour  of  the 
plaintiff,  upon  which  a  writ  of  error  was  sued  out. 

Mahon  and  Metzger,  for  the  plaintiff  in  error,  argued,  that  the 
intention  of  the  testator  was,  that  the  legacy  should  not  vest,  until 
the  death  of  his  widow;  or,  if  it  did  vest,  it  was  subject  to  be  di- 
vesfed,  on  the  contingency  of  his  daughter's  dying  without  issue 
io  her  mother's  lifetime.  It  is  analogous  to  the  case  of  a  portion 
charged  upon  land,  which  sinks  into  the  inheritance,  if  the  child 
dies  before  the  time  of  payment.  Where  the  time  is  attached  to 
the  legacy,  and  not  to  the  payment  of  it,  it  is  lapsed  by  death  be- 
fore the  time  arrives.  Thus,  if  a  legacy  be  given  at  twenty-one, 
or  when  the  legatee  attains  the  age  of  twenty-one,  it  is  lapsed  if  he 
dies  before  twenty-one.  4  Bac.  M.  Legacy,  393,  394,  395,  401. 
Hall  v.  Terry,  1  Atk,  502.  3  Bac.  M.  278.  1  Dyer,  59.  Jen- 
nings v.  Looks,  2  P.  Wms.  276. 

Hamilton  and  Carothers,  for  the  defendant  in  error,  cited  Bor- 
reton's  Case,  3  Rep  19.  Hay  ward's  Lessee  v.  Whit  by,  1  Burr. 
233.  Lord  Pallet's  Case,  2  Vent.  366.  Stapleton  v.  Choles, 
Ch.  Rep.  317.  Fearn,  148,  149.  2  Johns.  288.  4  Johns.  61. 
8  Rep.  95,  b.  2  Eq.  M.  Legacy,  *fl.  pi.  27.  Rerun's  Lessee 
v.  Bull,  1  Dull.  175.  Co.  Litt.  237,  a.  (note,}  152,  (3d  point 
hi  note.}  3  Br.  Parl.  Cas.  337.  Barlow  v.  Grant,  1  Vern. 
255.  Price  \.  Watkins,  1  Dall.  8.  2  P.  Wms.  612,  (note.} 

The  opinion  of  the  court  was  delivered  by 

TILGHMAN,  C.  J.  The  rule  is,  that  where  a  legacy  is  given  to  a 
person,  to  be  paid  at  a  future  time,  it  vests  immediately  But  where 
it  is  not  given  until  a  certain  future  time,  it  does  not  vest  until  that 
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time;  and  if  the  legatee  dies  before,  it  is  lost.  This  is  the  rule, 
but  in  the  application  of  it  there  is  great  nicety,  and  the  adjudged 
cases  can  hardly  be  reconciled.  There  are  some  exceptions,  too, 
to  the  general  rule.  Where  a  legacy  is  charged  on  land,  and  the 
legatee  dies  before  the  time  of  payment,  the  courts  have  inclined  to 
the  sinking  of  the  legacy,  in  favour  of  the  owner  of  the  land.  And 
where  a  legacy  is  expressly  given  to  a  female  for  a  marriage  por- 
tion, and  she  dies  before  marriage,  there  is  great  reason  for  sup- 
posing that  it  was  not  intended  to  give  it  to  her  representatives. 
But  the  present  case  falls  within  neither  of  these  exceptions.  There 
was  no  land  into  which  the  share  of  Betsy  could  sink,  nor  was  it 
given  to  her  for  a  marriage  portion;  and,  if  it  had  been,  she  did 
not  die  unmarried.  In  general,  where  a  legacy  is  given  for  an  ob- 
ject which  fails,  the  legacy  will  be  lapsed, — as,  where  a  sum  of 
money  is  given  to  an  infant,  for  the  purpose  of  binding  him  ap- 
prentice, and  he  dies  before  the  proper  age.  It  is  a  circumstance 
of  some  weight,  that  there  is  no  intimation  in  this  will  of  an  intent, 
in  case  of  the  death  of  any  of  the  children  before  their  mother,  to 
give  the  shares  of  those  so  dying,  to  the  survivors.  On  the  con- 
trary, the  money  was  at  all  events  to  be  divided  into  six  parts, 
and  paid  to  his  six  children,  or  their  heirs.  What  did  the  testator 
mean  by  the  words,  or  their  heirs?  I  understand  it,  as  if  he  had 
said,  to  be  paid  to  them,  or  such  person  as  would  be  entitled  to  it, 
as  their  representatives  by  the  law  of  the  country;  that  is  to  say,  it 
was  not,  in  case  of  the  death  of  one,  to  go  to  the  survivors,  but  to 
be  considered  as  if  vested  in  the  deceased  child.  Betsy,  the  late 
wife  of  the  plaintiff,  was  the  only  daughter  who  was  unmarried 
when  the  will  was  made.  The  considering  of  the  legacy  as  vested, 
would  have  been  the  most  favourable  construction  for  her,  and  pro- 
bably most  agreeable  to  her  father's  intent;  because  it  might  have 
promoted  her  marriage,  during  the  life  of  her  mother,  to  whom 
the  income  of  the  whole  estate  was  given  for  her  support.  In  fact, 
she  did  marry,  in  her  mother's  life,  and  died  without  issue.  I  am 
of  opinion  that  the  legacy  was  vested,  and  therefore  the  plaintiff  is 
entitled  to  it,  as  administrator  of  his  wife. 

DUNCAN,  J.,  having  been  counsel  for  the  plaintiff  in  error,  gave 
no  opinion. 

Judgment  affirmed. 
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M'DOWELL  against  YOUNG. 

IN    ERROR. 

An  application,  calling  far  an  improvement,  is  descriptive  to  a  common  intent  ;  and 
if  due  diligence  be  used  in  obtaining  a  survey,  the  title  attaches  from  its  date, 
and  not  from  the  return  of  survey  ;  unless  some  subsequent  act  of  the  holder, 
such  as  suffering  another  to  take  possession  and  make  improvements  without 
notice  of  survey,  postpones  him. 

It  is  the  duty  of  the  deputy  surveyor  to  return  his  surveys  ;  and  if  he  neglects  this 
duty,  the  holder  of  an  application  is  not  to  be  injured  by  it. 

The  holder  of  a  surreptitious  warrant  for  four  hundred  acres,  on  which  a  survey  of 
eight  hundred  acres  lias  been  made,  but  not  returned,  cannot  hold  the  land  against 
an  application  founded  on  a  settlement,  where  the  applicant  had  a  survey  made 
of  a  smaller  quantity  than  his  application  called  for  by  a  deputy  surveyor,  then 
interested  in  the  surreptitious  warrant,  if,  as  soon  as  he  discovers  the  fraud,  he 
applies  for  an  order  of  resurvey,  and  that  order  is  executed,  though  not  re- 
turned. 

Time  does  not  begin  to  run  against  the  holder  of  such  an  application,  where  there 
been  no  bonajiile  purchaser,  until  he  has  had  notice  of  the  fraud. 

The  holder  of  such  surreptitious  warrant,  whose  alienee  and  descendants  hold 
more  than  the  four  hundred  acres,  cannot  be  considered  in  the  light  of  a  person 
chiming  under  a  settlement  right,  and  therefore  protected  on  the  ground  of  a 
settlement  made  without  notice  of  resurvey,  or  before  such  resurvey  is  returned. 

ON  the  trial  of  this  ejectment,  in  the  Court  of  Common  Pleas  of 
Bedford  county,  it  appeared  that  the  foundation  of  the  claim  of 
the  plaintiff  below,  Andrew  M'Dowell,  to  the  land  in  controversy, 
was  an  improvement,  made  by  John  Palmer  in  1762,  which  he 
sold  to  John  Moore,  by  whom  it  was  transferred  to  Robert 
M'Pherson,  whose  title  was  vested  in  the  plaintiff.  On  the  1st 
of  August,  1766,  a  location  issued  in  the  name  of  Robert  M'Pher- 
son, for  three  hundred  acres,  "  including  an  improvement  made 
by  John  Palmer  in  1762."  On  this  location  a  survey  was  made 
by  Richard  Tea,  on  the  14th  of  March,  1769,  of  one  hundred 
and  fifty-two  and  a-half  acres;  and  endorsed  upon  the  draft,  was  a 
memorandum,  that  a  copy  of  it  had  been  sent  to  Robert  M'Pher- 
son.  Another  copy  of  this  location,  which  was  found  in  the  office 
of  the  deputy  surveyor  of  Bedford  county,  was  given  in  evidence, 
on  which  was  indorsed  an  order  in  the  following  words,  "  A  sur- 
vey has  been  made  in  virtue  of  this  order,  but  not  completed  as 
to  quantity;  you  are  to  make  such  additions  thereto,  returning  it 
all  in  one  draft,  as  will  complete  the  quantity,  provided  there  do 
not  appear  prior  rights  for  the  same."  This  order,  which  was  in 
the  hand-  writing  of  George  Woods,  the  former  deputy  surveyor, 
and  without  date,  was  directed  to  Thomas  Smith,  esq.  deputy 
surveyor,  and  signal  by  order  of  the  surveyor  general,  John  Lu- 
kens.  In  pursuance  of  this  order,  an  additional  survey  was  made 
by  Mr.  Smith,  which  included  the  land  in  dispute,  a  draft  of 
which,  in  his  handwriting,  dated  18th  of  August,  1775,  was  pro- 
duced. In  the  year  1814,  a  resurvey,  embracing  the  original  sur- 
vey by  Tea,  and  the  additional  survey  by  Smith,  was  made  by 
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James  Piper,  and  that  gentleman,  who  was  examined  as  a  witness 
on  the  part  of  the  plaintiff,  swore,  that  when  he  made  the  survey 
for  the  plaintiff,  a  plot  and  order  of  survey  were  put  into  his  hands, 
from  which  he  ran  round  the  lines,  and  found  them  all,  except  one. 
He,  at  the  same  time,  ran  the  lines  of  Smith's  survey,  and  his  im- 
pression was,  that  it  had  been  made  in  1777;  but,  from  the  survey, 
he  found  that  it  was  in  1775.  He  found  the  lines,  of  which  there 
were  five  new  ones,  well  marked  round  the  resurvey,  where  there 
was  timber.  He  blocked  some  of  the  lines,  and  thought  they 
counted  to  1777,  but  they  might  have  been  made  in  1775.  He 
stated,  that  M'Dowell  requested  him  not  to  return  the  survey,  un- 
til he  should  hear  from  him.  It  was  returned,  on  the  2d  of  April, 
1S21,  after  the  commencement  of  this  suit. 

Samuel  Riddle,  testified,  that  in  1775,  on  his  way  from  Hunt- 
ingdon court,  he  saw  some  of  the  tenants  of  this  land  in  company 
with  James  Riddle,  who  had  married  a  daughter  of  Robert  M'Pher- 
son.  In  1804,  the  witness  went  with  Wilson,  a  surveyor  of  Hunt- 
ingdon county,  and  ran  the  lines  both  of  the  original  survey,  and 
of  the  resurvey,  which  appeared  to  correspond  in  date  with  the 
times  they  were  said  to  have  been  made.  Robert  M'Pherson,  he 
stated,  died  in  17S8.  He  lived  in  that  part  of  York  county  which 
is  now  Adams  county.  He  was  a  man  of  business,  and  had  been 
sheriff  of  the  county.  James  Riddle  married  one  of  his  daughters, 
and  McDowell  another. 

A  lease  for  the  land  in  dispute,  bearing  date  the  1st  of  April, 
1796,  from  James  Riddle,  to  William  Cooke,  and  another  lease 
from  James  Riddle  to  Abraham  Riblet,  dated  the  27th  of  April, 
1799,  were- given  in  evidence;  and  it  was  proved,  by  John  Piper, 
that  Riblet  was  in  possession  when  he  took  the  lease;  but,  whether 
he  was  in  under  Nixon,  (under  whom  the  defendant  claimed,)  or 
not,  he  could  not  tell.  The  house  in  which  Riblet  lived,  had  been 
a  school  house,  and  Nixon's  children  had  gone  to  school  there. 

The  title  upon  which  the  defendant  rested  his  claim,  commenced 
with  a  warrant,  not  signed  by  the  governor,  in  favour  of  George 
Nixon,  dated  October  29th,  1762,  for  four  hundred  acres,  including 
two  springs  at  the  foot  of  Cove  Mountain,  adjoining  John  Piper 
on  the  north;  on  which  a  survey  was  made  by  Richard  Tea,  on  the 
5th  of  June,  1765,  of  eight  hundred  and  fourteen  acres  and  three 
quarters.  This  survey  was  enumerated  in  a  list  of  the  returns  of 
Richard  Tea's  surveys,  dated  the  7th  of  March,  1767.  A  patent 
issued  for  a  part  of  this  land,  which  George  Nixon,  on  the  19th  of 
January,  IbOl,  conveyed  to  Thomas  Nixon. 

It  was  proved  by  John  Ritchie,  who  lived  ft  George  Woods,  in 
Bedford,  that  in  the  year  1772  Thomas  Smith  came  there,  and 
inquired,  whore  he  should  begin  to  make  the  survey,  and  was  re- 
ferred to  Mr.  Piper  for  information,  to  whom  he  went;  that,  when 
he  returned,  Woods  told  him,  that  he  had  run  upon  Nixon's  land; 
to  which  he  replied,  he  could  not  help  it;  he  ran  where  Piper  told 
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him:  That,  in  1775,  Nixon  began  to  build  where  he  afterwards 
lived,  and  the  witness  saw  no  ground  cleared  hefore  that  time;  he 
did  not  see  Palmer's  improvement:  That  before  Nixon  went  to 
the  land  to  live,  the  Indian  war  broke  out,  and  the  inhabitants 
were  obliged  to  flee:  That  he  could  not  tell  when  Nixon  returned; 
but,  after  his  return,  he  resided  there  till  his  death.  lie  further 
stated,  that  in  the  year  1814,  tAbrflham  Riblel  built  an  addition 
to  the  first  cabin,  a  small  barn,  and  a  still  house,  which  was  burnt, 
and  had  twenty  or  twenty-five  acres  cleared  within  the  lines  of  the 
resurvey. 

William  Piper  testified,  that  he  knew  the  lines  of  these  surveys: 
That  he  did  not  know  when  N(xon  began  his  improvement,  but  he 
went  to  reside  on  the  land  in  the  spring  of  1784,  after  the  termi- 
nation of  the  war;  but  his  family  did  not  return  until  the  fall:  That 
the  land  was  claimed  by  Nixon :  That  the  school  house  was  built  in 
1787  or  17SS;  he  helped  to  raise  it,  and  his  children  went  to  school 
there:  That  the  lines  of  Nixon's  survey  were  marked  on  the  ground; 
and  that  the  witness,  when  he  was  a  boy,  saw  the  improvement 
made  by  Palmer,  which  was  then  grown  up  with  pines. 

^Abraham  Rowlman  swore,  that  when  he  first  saw  Palmer's 
improvement,  in  1788,  it  was  grown  up  with  saplings,  and  had 
been  deserted  some  years. 

Palmer,  it  was  said,  lived  on  the  land  until  he  was  carried  off 
by  the  Indians;  but,  at  what  time  this  took  place,  did  not  appear. 
It  was  proved,  however,  by  one  Livingston,  that  in  the  year  1787 
his  improvement  was  grown  up,  his  fences  gone,  his  cabin  burnt, 
and  that  large  saplings  had  grown  up  in  what  had  been  the^Rfc. 
Another  witness  stated,  that  the  families  which  had  been  driven  off 
by  the  Indians,  generally  returned  to  their  settlements  in  1782. 
The  improvement  continued  vacant  until  1794  or  1795,  when  one 
Gunn  cleared  it  out,  and  resided  on  it  five  or  six  years. 

A  lease  to  Henry  Riblet,  son  of  Abraham  Riblet,  dated  the 
2d  of  September,  1815,  was  produced,  and  it  was  proved  that 
Abraham  fiiblet's  family  lived  on  the  land  until  his  death,  when 
they  moved  off,  and  no  person  was  on  it  for  some  time. 

By  will,  dated  January  27th,  1808,  George  Nixon  devised  this 
land  to  his  daughter. 

To  rebut  the  evidence  adduced  by  the  defendant,  the  plaintiff 
produced  the  certificate  of  the  receiver  general,  dated  December, 
13th,  1807,  that  no  money  had  been  paid  on  George  Nixon's  war- 
rant. ,  He  also  produced  a  deed,  bearing  date  the  2d  of  March, 
1764,  from  George  Nixon  to  George  Woods,  and  a  deed,  dated 
the  19th  of  March,  1764,  from  George  Woods  to  Richard  Tea 
and  John  Little  He  likewise  proved,  by  the  testimony  of  Sa- 
mitel  Riddle,  that  he  had  repeatedly  searched  the  books  of  the 
land  office,  with  the  officers,  to  ascertain  whether  the  purchase 
money,  or  any  part  of  it,  had  been  paid,  on  three  warrants,  in  the 
name  of  George  Nixon  the  elder,  and  others:  That  he  was  there 
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five  days,  in  the  preceding  February:  That  the  five  shillings  usual- 
ly paid  on  taking  out  a  warrant  in  the  secretary's  office,  had  not 
been  paid:  That,  from  the  year  1755,  it  was  usual  in  the  secreta- 
ry's office  to  enter  in  the  warrant  blotter,  the  money  received: 
That  Richard  Tea  was  a  clerk  in  the  land  office,  from  the  year 
1755,  until  about  the  year  1763:  That,  from  seeing  his  handwriting 
in  the  office,  and  the  information  of  others,  he  helieved  that  Richard 
Tea  was  in  the  office  at  the  time  of  issuing  the  warrant;  and  that 
he  found  no  instance  of  a  warrant  issuing  without  the  payment  of 
money,  except  by  the  special  order  of  the  governor. 

BAIRD,  President,  delivered  to  the  jury  the  following  charge, 
which,  from  the  nature  of  the  case,  and  the  opinion  having  been 
excepted  to,  generally,  by  both  parties,  it  becomes  necessary  to 
publish  entire: 

"The  foundation  of  the  plaintiff's  claim,  is  an  improvement 
made  by  John  Palmer,  in  the  year  1762.  The  transfer  of  this 
equitable  inception  of  title  to  J.  Moore,  and  from  him  to  Robert 
M'Pherson,  the  father  of  Mrs.  M'Dowell,  is  proved  by  the  depo- 
sition of  John  Moore.  It  seems  to  be  admitted  by  the,  defendant's 
counsel,  that  such  an  improvement  was  made  by  Palmer,  and  that 
he  had,  in  consequence,  the  earliest  and  best  right  to  appropriate 
to  his  use  three  hundred  acres,  in  such  convenient  form  around 
his  cabin  as  he  might  select.  But  the  inceptive  title,  which  he 
thus  had,  might  be  altogether  lost  by  abandonment,  or  limited  to 
a  less  quantity  by  a  survey.  It  is  said,  that  Palmer  continued  to 
live  upon  the  land,  until  he  was  carried  off  by  the  Indians.  At 
this  period,  the  violence  of  savage  warfare  rendered  it  necessary 
for  our  early  frontier  settlers  to  take  refuge  in  a  denser  population, 
and,  during  the  time  of  trouble,  the  indulgence  of  the  law  protect- 
ed their  rights  from  forfeiture.  But,  as  soon  as  they  could  with 
safety  resume  their  settlements,  they  were  bound  to  do  so,  or  their 
claim  would  be  considered  as  relinquished  to  the  next  more  enter- 
prising and  industrious  individual,  who  would  take  them  up.  We  are 
not  informed,  by  the  testimony,  at  what  time  Palmer  was  removed 
from  the  soil;  but  it  is  proved  by  Mr.  Livingston,  that  in  1787,  his 
improvement  was  grown  up,  the  fences  gone,  his  cabin  burnt,  and 
that  there  were  saplings  as  large  as  his  thigh,  where  the  field  had 
been.  Mr.  Piper  says,  it  was  in  that  situation  as  long  before  as  he  can 
remember.  He  states,  also,  that  the  families  which  had  been  driven 
off  by  the  Indians,  returned  generally  in  1782  to  their  settlements. 
It  is  farther  proved,  that  this  improvement  continued  vacant,  until 
1794  or  1795,  when  one  Gunn  cleared  it  out,  and  lived  there  five 
or  six  years.  From  this  testimony,  if  the  plaintiff's  claim  rested 
wholly  on  this  alleged  improvement,  perhaps  you  would  have  little 
difficulty  in  determining,  that  the  equity  was  abandoned,  by  leaving 
the  ground  for  so  long  a  time  after  the  public  necessity  ceased  to 
exist.  But,  he  relies,  also,  upon  an  application  in  favour  of  Robert 
M'Pherson,  dated  the  1st  of  August,  1766,  for  three  hundred 
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acres,  &c.  If  this  was  taken  out  before  the  improvement  was 
abandoned,  during  the  period  in  which  the  rights  of  improvers 
were  protected,  it  would  so  fix  the  title,  that  it  would  not  be  lost 
by  non  residence,  and  would  hold  the  allowed  quantity,  to  be  af- 
terwards in  a  reasonable  time,  and  in  a  convenient  manner,  desig- 
nated by  a  survey,  including  the  settlement.  But,  even  if  the 
improvement  had  been  relinquished,  prior  to  the  application, 
still  it  would  hold  the  land,  if  precisely  descriptive,  from  its 
date,  provided  there  was  no  intervening  claim,  and  due  dili- 
gence ivus  used  subsequently;  if  it  was  only  generally  descrip- 
tive, it  would  fix  the  right  from  the  time  of  survey.  You  will 
say,  whether,  on  the  1st  of  August,  1766,  the  date  of  the  applica- 
tion, the  improvement  made  by  Palmer  was  subsisting  or  protected. 
If  it  was,  and  the  application  of  M'Pherson,  who  was  the  transferee 
of  his  equity,  precisely  described  the  land,  (which  it  seems  to  do 
by  a  reference  to  the  settlement,)  the  right  would  be  so  determined, 
that  it  could  not  be  lost  by  merely  leaving  the  possession  vacant, 
and  would  hold  according  to  survey,  reasonably  made  as  to  time 
and  manner,  against  any  subsequent  claimant.  The  only  question, 
then,  would  be,  Whether  the  plaintiff  must  not  be  confined  to  the 
limits  of  the  survey,  made  on  the  14th  of  March,  1762,  by  Richard 
Tea?  This  contains  one  hundred  fifty-two  and  a  half  acres,  em- 
bracing Palmer's  old  improvement,  and  including  the  land  in 
dispute.  An  improver  may  certainly  give  up  part  of  his  claim,  by- 
leaving  it  out  when  he  comes  to  designate  his  boundaries.  Every 
survey  will  be  presumed  to  have  been  made  with  the  knowledge 
and  consent  of  the  owner,  and  will  conclude  him,  unless  he  seeks 
redress  in  a  convenient  time.  It  will  be  upon  him  to  show,  that 
he  did  not  assent,  or  that  there  was  fraud  or  mistake  in  the  officer. 
The  evidence  of  circumstances  may  be  sufficient.  It  is  said,  that 
in  the  present  instance  there  was  fraud  in  Richard  Tea.  Whether 
there  was,  or  not,  we  leave  with  you;  but,  admitting  that  there 
was,  the  owner  oaght  to  have  sought  relief  without  delay.  It  is 
endorsed  on  the  original  draft,  that  a  copy  was  sent  to  MlPherson. 
If,  then,  he  knew  that  the  survey  had  so  limited  his  quantity,  why 
did  he  not  complain?  Why  did  he  acquiesce,  until  the  ISth  of 
•August,  1775,  at  which  time  Mr.  Smith  made  a  resurvey,  under 
an  order  without  date,  taking  in  the  disputed  ground.  Even  this 
resurvey  was  not  returned — and,  in  1814,  Mr.  Piper  retraced  the 
lines,  but  retained  the  draft,  by  direction  of  Doctor  M'Dowell, 
until  1821;  when  it  was  transmitted  to  the  office,  and  was  the  first 
notice  to  government  and  the  public,  that  additional  ground  was 
taken  into  MtPherson>s  claim.  Whether  the  plaintiff  has  ac- 
counted for  this  delay,  so  as  to  remove  the  imputation  of  laches, 
or  negligence,  we  leave  for  your  decision.  If  he  has  not,  the 
legal  consequences  may  be  prejudicial  to  his  claim,  without  in- 
volving the  defendant's  title  at  all;  for  if  M'Pherson  had  relin- 
quished the  improvement,  and  intended  to  rely  on  his  applied- 
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tion,  he  ivas  bound  to  pursue  it  ivith  suitable  diligence,  or  it 
would  be  unavailing.  *ftfter  a  reasonable  time  allowed,  if  the 
holder  of  an  application  neglects  to  Jix  it  on  the  ground  by  a 
survey,  or  some  description  of  boundary,  any  other  person 
may  acquire  a  right,  which  will  for  ever  preclude  him.  lias 
MlPheison,  or  those  claiming  under  him,  used  due  diligence  in 
asserting  a  claim  to  the  land  in  dispute,  by  an  official  designa- 
tion? Between  two  and  three  years  elapsed,  between  tlie  dair 
of  the  application  and  thejirst  survey  by  Tea  ;  but  this  has  not 
been  urged  as  laches,  and,  so  far,  the  title  is  not  questioned. 
Jls  to  the  ground  for  which  suit  is  brought,  no  survey  was 
ever  made  prior  to  1775,  nor  returned  until  1821.  If  we  con- 
sider, therefore,  the  plaintiff's  claim  as  resting  upon  the  appli- 
cation 'merely,  I  cannot  think  he  acquired  any  right  beyond 
the  quantity  contained  in  the  first  survey.  He  had,  by  a  public 
notorious  act,  declared  the  extent  of  his  claim.  He  had  acquiesced 
in  Tea's  survey  for  several  years,  without  any  complaint,  as  far 
as  we  know;  and  even  after  he  had  obtained  an  order  of  resurvey, 
and  had  it  executed,  it  was  never  returned,  nor  any  public  intima- 
tion of  it  given,  until  a  short  time  ago.  It  would  be  unreasonable 
to  suppose,  that  the  land  around  his  former  survey  should  be  kept 
vacant,  to  enable  him  at  any  period  to  fill  up  his  alleged  deficien- 
cy. An  application,  as  well  as  an  improvement,  may  be  totally 
abandoned;  and  if  the  plaintiff's  claim  rests  alone  upon  that  incep- 
tion of  title,  and  it  has  not  been  followed  up  with  proper  diligence, 
it  gives  no  right.  But,  it  is  urged,  that  if  the  settlement  was  not 
relinquished,  the  plaintiff  may  rely  on  it,  notwithstanding  his  ap- 
plication is  forfeited.  Perhaps  he  might — but,  in  the  present  case, 
can  there  be  any  doubt,  that  the  improvement  was  intended  to  be 
abandoned,  when  the  office  title  was  pursued  ?  There  is  no  evi- 
dence, that  any  person  lived  upon  it,  from  the  time  that  Palmer 
left  it,  until  Gunn  came  there  in  1794  or  1795.  But  it  is  said,  that 
M'Pherson  was  not  bound  by  the  survey  made  by  Tea,  because  he 
was  mistaken  or  deceived.  If  he  was,  he  might  have  been  relieved 
against  the  error  or  fraud  in  the  officer,  by  applying  in  a  reasonable 
time;  but,  if  he  has  failed  to  do  so,  as  I  have  before  said,  or  if  an 
intervening  claim  in  the  mean  time  accrued,  there  can  be  no  re- 
dress. Was  there,  then,  such  a  right  attached  to  the  land  in  dis- 
pute ?  This  leads  to  the  consideration  of  the  defendant's  title.  He 
has  shown  a  warrant  to  George  Nixon,  dated  the  29th  of  October, 
1762,  for  four  hundred  acres,  including  the  two  springs  at  the  foot 
of  Cove  Mountain,  adjoining  John  Piper  on  the  north;  a  sur- 
vey, also,  made  on  the  5th  of  June,  1765,  by  Richard  Tea,  con- 
taining eight  hundred  and  fourteen  acres  and  three  quarters,  on  the 
waters  of  Yellow  Creek,  &c.  which  was  returned  on  the  7th  of 
March>  1767.  This  embraces  the  land  in  dispute,  and  if  nothing 
appeared  to  disturb  this  title,  the  case  would  perhaps  present  little 
difficulty;  for,  admitting  the  prior  improvement  to  be  subsisting  at 
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the  time,  yet  Nixon  might  lawfully  lay  his  warrant  upon  any 
land  in  the  neighbourhood,  not  conflicting  with  Palmer's  claim, 
if  marked  with  lines  or  other  known  boundaries  ;  or  if  there  were 
none,  leaving  a  sufficient  scope  for  him  to  fill  his  quantity  from. 
Now,  it  does  not  appear,  that   Tea  in  locating  Nixon's  warrant, 
touched  Palmer's  improvement,  or  interfered  with  his  known  de- 
signation of  claim.     We  have  no  evidence  of  complaint  or  dissatis- 
faction, and  for  years  afterwards,  when  M'P/ierson  had  his  first 
survey  made,  it  seems  that  Nixon's  lines  were  regarded.     But  the 
plaintiff's  counsel  say,  1st.   That  Nixon's  warrant  being  unsigned 
by  the  governor,  and  no  money  paid  on  it,  would  give  no  right; 
and.  2d.  That  the  whole  transaction  was  fraudulent,  &c.  On  the  first 
point,  we  have  great  difficulty;  but  feel  constrained  to  yield  to  the 
authority  of  Gripe  v.  Buird,  4  Yeates,  215,  which  is  exactly  analo- 
gous, and,  so  far  as  the  printed  authorities  have  been  adverted  to, 
not  directly  impugned.    Were  we  at  liberty  to  decide  upon  our  own 
notion  of  public  policy  and  justice,  or  according  to  our  view  of  the 
usage  and  practice  of  the  land  office,  in  similar  cases,   we  do  not 
say  what  our  opinion  might  be;   but  when  there  is  an  express  ad- 
judication on  the  very  point,    by  the  highest  tribunal  in  the  state, 
we  are  bound  by  it.      The  defendant,   therefore,   can  derive  no 
right  under  the  warrant  to  George  Nixon,  which  appears  not 
to  have  been  signed  by  the  governor,  and  upon  which  no  money 
has  been  paid.   With  respect  to  the  fraudulent,  surreptitious  man- 
ner, in  which  it  is  alleged  this  warrant  was  obtained,  with  several 
others  from  the  land  office,  you  have  heard  a  great  deal.    It  is  sug- 
gested, that  they  were  procured  by  Richard  Tea,  who  was  then  a 
clerk  in  the  office  of  the  secretary,  and  was  afterwards  a  deputy 
surveyor  of  this  district.    We  leave  the  facts  to  your  consideration. 
It  appears,  that  George  Nixon  did  not  come  to  this  country,  until 
long  after  the  date  of  the  warrant  in  his  name.     He  was  the  bro- 
ther-in-law of  George  Woods,  to  whom,  it  is  alleged,  he  conveyed 
this  land  by  deed,  dated  the  2d  of  March,  1764.    *fl.  question  has 
been  made,  with  respect  to  the  genuineness  of  this  conveyance, 
of  which  you  will  judge.     Woods  sold  to  Richard  Tea  and  John 
Little,  this  and  sundry  other  warrants,  which  appear  to  be  all  in 
similar  circumstances  of  suspicion.     They  were  not  signed  by  the 
governor,  and  no  money  was  paid  on  them.     They  were  not  en- 
tered in  the  surveyor  general's  office,   nor  is  any  order  of  survey 
marked  upon  them.     They  were  executed  by  Richard  Tea,  who 
was,  as  the  plaintiff  contends,  interested  in  the  location.     These 
circumstances  have  been  urged,  to  show  the  invalidity  of  this  war- 
rant, and  fraud  in  those  concerned.    If  it  was  surreptitiously  ob- 
tained from  the  office,  and  surveyed  without  authority,  no  right 
could  attach  under  it.     But  it  is  said,  that  the  survey  of  Nixon 
has  been  since  recognized  by  the  land  office.     The  evidence,  on 
that  point,  is,  that  the  warrant,  although  returned  there,  lias  not 
been  filed  with  the  regular  papers,  but  remains,  with  some  others, 
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enveloped  in  a  newspaper.  A  patent  has,  however,  been  granted 
to  Thomas  Nixon  for  a  part  of  the  tract,  reciting  the  warrant  and 
survey.  For  that  quantity,  a  separate  return  had  been  made,  and 
the  money  paid.  As  it  respects  the  rights  and  interests  of  the  go- 
vernment only,  perhaps  the  land  officers  might  have  authority  to 
validate  the  transaction,  and  confirm  a  title,  upon  receipt  of  the 
money;  but  they  could  not  give  a  retrospective  virtue  to  a  void  or 
fraudulent  proceeding,  so  as  to  affect  the  vested  rights  of  other  per- 
sons. Whether  there  really  was  any  fraud,  we  leave  entirely  to 
your  examination.  But,  if  the  defendant,  can  claim  no  right  under 
his  warrant  and  survey,  he  contends  still,  that  he  may  hold  under 
an  improvement,  commenced  in  1775  or  1776.  No  doubt,  he 
might  so  hold,  if  no  prior  right  existed.  It  is  proved,  that  George 
Nixon  built  a  cabin  near  the  land  now  in  dispute,  but  before  it  was 
fit  to  dwell  in,  he  was  forced  to  fly  from  the  Indians.  As  soon, 
however,  as  the  war  was  over,  he  returned,  and  remained  there 
until  his  death.  The  possession  has  been  continued  ever  since, 
and  is  now  held  in  right  of  his  daughter,  to  whom  he  devised  it 
in  his  will.  If  this  settlement  was  made  before  M'Pherson's 
resurvey  was  executed  or  returned,  or  before  Nixon  had  notice 
of  if,  he  would  be  entitled  to  hold  an  improvement  pre-emption, 
by  a  convenient  designation  around  his  cabin.  But,  if  he  has 
already  the  disputed  ground,  he  cannot  hold  eight  hundred  acres 
by  a  settlement.  I  do  not  think  the  excess  of  quantity  ought  to 
'vitiate;  for,  although  it  was  contrary  to  the  proprietaries'  rules 
on  the  subject,  yet  it  was  the  practice  of  the  land  office  to  receive 
such, — up,  at  all  events,  to  the  13th  of  Jlpril,  or  the  1st  of  May, 
1767;  perhaps,  in  many  instances,  afterwards." 

Thompson,  for  the  plaintiff  in  error,  contended,  1st,  That  in 
charging  the  jury  that  a  location  reasonably  descriptive  of  the 
land,  did  not  give  title  from  its  date,  but  that,  to  do  so,  it  must 
be  precisely  descriptive,  the  court  below  erred.  It  has  been  re- 
peatedly decided;  that  if  a  warrant  be  descriptive  to  a  reasonable 
extent,  and  followed  by  a  survey  within  a  reasonable  time,  or  ac- 
companied by  possession,  with  marked  boundaries,  the  title  com- 
mences with  the  date  of  the  warrant.  Graham  v.  Moore,  4  Serg. 
&T  Rawle,  467.  Lilly  v.  Paschal,  2  Serg:  <§•  Rawle,  394.  Lau- 
man  v.  Thomas,  4  Binn.  51.  The  language  of  the  presiding 
judge  must  have  led  the  jury  to  suppose,  that  the  plaintiff's  title 
did  not  commence  until  a  survey  was  made. 

2.  The  court  likewise  erred,  in  saying,  that  if  Tea  surveyed 
only  one  hundred  and  fifty  acres,  on  a  location  for  three  hundred 
acres,  M'Pherson  was  bound,  unless  he  applied  for  redress  with- 
out delay.  He  was  entitled  to  a  reasonable  time,  and,  in  the  ab- 
sence of  any  intervening  right,  he  might  fill  up  his  survey  to  three 
hundred  acres,  at  any  time  time  before  it  was  returned.  As  a  de- 
fence against  Tea,  he  might  at  any  time  set  up  the  fraud  of  Tea  ; 
and  Nixon  and  Tea  were  identified  with  each  other.  Woods 
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was  the  assistant  of  Tea,  the  deputy  surveyor,  and  the  owner  of 
Nixon's  warrant,  when  he  made  the  survey  of  M'Pherson's  loca- 
tion, giving  him  only  one  hundred  and  fifty,  instead  of  three  hun- 
dred acres. 

3.  There  was  error  in  stating,  that  the  return  of  survey  was  the 
first  notice  to  the  government  and  to  the  public,  that  a  survey  had 
been  made. 

4.  To  say,  that  if  M'Pherson  did  not  prosecute  his  claim  with 
due  diligence,  it  would  be  unavailing,  and  he  would  have  no  title, 
was  also  erroneous.  Though  M'Pherson  did  not  use  due  diligence, 
Nixon  could  not  hold  the  land  against  him  on  a  void  warrant. 

5.  In  saying,  that  the  plaintiff  could  not  be  relieved  against  the 
fraud  of  Tea  in  this  case,  was,  in  fact,  a  decision  of  the  cause,  and 
took  every  thing  from  the  jury;  which  was  error. 

6.  The  opinion,  that  a  survey  of  eight  hundred  and  fourteen 
acres  might  be  made  on  a  warrant  for  four  hundred  acres,  was,  as 
this  case  stood,  erroneous.     If  the  survey  had  been  returned  and 
accepted,  the  law  might  be  so,  but  not  otherwise. 

7.  In  charging  the  jury,  that  in  this  case,  the  defendant  could 
hold  the  land  by  improvement,  after  he  had,  by  virtue  of  the  same 
improvement,  taken  up  and  held  four  hundred  acres  more,  the 
court  below  erred. 

M'Culloch,  for  the  defendant  in  error,  observed,  that  no  request 
was  made  to  the  judge  to  charge  on  any  particular  point;  but  after 
the  charge  had  been  delivered,  both  parties  excepted  to  it.  It 
ought  not,  therefore,  to  be  severely  criticised  by  this  court;  but 
the  whole  should  be  candidly  considered,  without  carping  at  parti- 
cular expressions.  There  has  been  great  laches  in  the  plaintiff,  and 
those  under  whom  he  claims.  The  survey  made  by  Thomas 
Smith  did  not  pursue  the  order  he  received.  Instead  of  returning 
all  in  one  draft,  he  made  a  separate  survey  of  an  additional  part, 
and  this  survey  was  never  returned  until  the  year  1821,  after  the 
lines  had  been  retraced  in  1S14,  by  the  deputy  surveyor,  who  kept 
back  the  return,  at  the  request  of  the  plaintiff. — The  errors  assigned, 
he  contended,  were  not  to  be  found  in  the  charge.  With  respect 
to  the  first  exception,  he  said,  that  if  the  whole  charge  be  taken 
together,  the  language  of  the  judge  was,  that  the  plaintiff's  ap- 
plication gave  title  to  his  improvement,  and  the  quantity  of  land 
around  it  to  which  a  settler  is  entitled,  provided  it  was  prosecuted 
with  due  diligence;  and  this  is,  without  doubt,  the  law.  It  must 
be  followed  by  survey  or  possession.  In  all  the  cases  cited,  the 
law  is  so  laid  down. 

2.  The  language  objected  to  in  the  second  specification  of  error, 
was  a  single  observation,  for  which,  even  if  erroneous,  this  court 
will  not  reverse  the  judgment.  If  the  whole  charge  be  examined, 
it  will  be  found,  that  the  court  made  many  observations,  and  left  it 
to  the  jury  to  decide,  whether  M'Pherson  had  not  been  guilty  of 
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unreasonable  laches;     He  cited,  2  Sm.  L.  255.    3  Serg,  <§*  Rawle, 
349,  350.    5  Serg.  8?  Rawle,  187.    3  Yeates,  401. 

3.  The  opinion  of  the  court,  as  set  forth  in  the  third  error  as- 
signed, was  palpably  true,  and  requires  no  argument  to  support  it. 

4.  If  what  follows  that  part  of  the  charge  in  which  error  has 
been  assigned,  be  taken  in  connexion  with  it,  the  meaning  of  the 
court  will  appear  to  be,  that  the  plaintiff's  claim,  if  not  prosecuted 
with  due  diligence,  would  be  unavailing  against  a  third  person, 
who  had  acquired  a  right.     Consequently,  there  was  no  error  in 
the  instruction  given  to  the  jury. 

5.  The  language  imputed  to  the  court,  in  the  fifth  specification 
of  error,   is  not  to  be  found  in  the  charge.     It  is  expressly  said, 
that  M'Pherson  might  have  been  relieved  against  the  alleged 
fraud,  if  he  applied  in  a  reasonable  time. 

6.  The  instruction,  that  a  survey  of  eight  hundred  acres  might 
be  made  on  Nixon's  warrant  for  four  hundred  acres,  was  of  no  im- 
portance, because  the  judge  charged  that  this  wairant  was  void,  in 
consequence  of  its  not  having  been  signed  by  the  governor.    What 
was  said,  was  an  abstract  proposition,  that  if  the  warrant  were  va- 
lid, the  survey  would  not  be  bad,  because  it  included  eight  hun- 
dred acres;  and  that  is  the  law. 

7.  The  court  did  not  say,  what  is  supposed  by  the  seventh  ex- 
ception to  the  charge.    A  settler  has  a  right  to  four  hundred  acres 
round  his  improvement.     If  he  has  sold  four  hundred  acres,  at  a 
distance  from  his  house,  to  which  he  has  no  good  title,  that  would 
not  deprive  him  of  his  right  to  four  hundred  acres,  including  and 
adjoining  his  house.     The  judge  said,  that  Nixon  could  only  hold 
as  much  land  as  a  settler  was  entitled  to,  and  left  it  to  the  jury  to 
decide  whether  he  held  other  land  by  virtue  of  his  improvement. 
The  truth  was,  he  sold  four  hundred  acres,  which  he  held  by  vir- 
tue of  his  warrant  and  the  survey  for  eight  hundred  and  fourteen 
acres;  and  this  could  not  affect* his  title,  by  improvement,  to  the 
land  in  controversy. 

The  opinion  of  the  court  was  delivered  by 

DUNCAN,  J.  It  is  important  to  keep  in  view,  that  we  have  not, 
in  this  case,  any  bona  fide  purchaser  of  the  original  title,  under 
the  warrant  of  George  Nixon  ;  that  it  is  held  by  a  mere  volunteer, 
claiming  as  the  devisee  of  George  Nixon,  and  that  under  the 
warrant  of  four  hundred  acres,  exclusive  of  Smith' ft  addition  to 
M'Pherson's  survey  of  one  hundred  and  twenty-seven  acres,  there 
is  now  held  by  the  Nixon  family,  or  purchasers  from  him,  under 
this  four  hundred  acre  warrant,  six  hundred  and  eighty-seven  acres. 
If  this  had  been  a  valid  warrant,  according  to  the  usage  of  the  land 
office  at  that  time,  the  survey  of  eight  hundred  and  fourteen  acres 
would  have  held  the  surplus,  provided  it  did  not  interfere,  when 
it  was  made,  with  the  intervening  rights  of  others.  But,  when 
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this  survey  was  made,  John  Palmer  had  made  a  settlement,  in 
the  year  1760  or  1762,  and  conveyed  the  settlement  right  to  J. 
Moore,  who  conveyed  to  Robert  Al'P/terson,  under  whom  the 
plaintiff  claims,  and  who,  on  the  1st  of  JJugust,  1766,  the  day  on 
which  the  office  opened  on  the  new  plan,  by  application,  instead  of 
warrant,  entered  his  application,  and  obtained  an  order  of  survey 
for  three  hundred  acres,  including  an  improvement  made  by  John 
Palmer,  in  1762  or  1760.  Now,  if  there  was  nothing  more  in  the 
case  than  this,  no  room  would  be  left  to  doubt,  but  that  M'Pher- 
son  would  have  an  unquestioned  right  to  a  reasonable  survey  of 
three  hundred  acres,  in  preference  to  NizoJi's  warrant,  even  had 
it  been  valid,  if  his  settlement  was  before  the  warrant;  so  that, 
if  Af'Pherson  has  lost  his  preference,  it  must  be,  because  it  has 
been  forfeited  by  his  own  acts — laches  and  negligence.  The  war- 
rant to  George  Nixon  exhibits  a  very  extraordinary  aspect,  and 
the  court  decided,  "that  no  title  was  derived  by  Nixon  under  this 
warrant,  because  it  was  not  signed  by  the  governor,  and  because  no 
purchase  money  nor  fees  had  been  paid;"  and  another  reason  might 
be  added,  that  the  warrant  never  was  regularly,  or  irregularly,  in  the 
surveyor  general's  office,  until  July,  1765;  as  appears  by  the  entry 
endorsed  on  the  warrant,  "  brought  into  the  surveyor  general's  of- 
fice, July,  1765."  So  that,  when  the  survey  was  made,  it  was 
made  without  authority  or  direction;  and,  though  then  brought  into 
the  office,  it  was  not  received  and  regularly  filed  in  that  office,  but 
found  enclosed — with  other  suspicious  and  irregular  papers — in  an 
old  newspaper.  Prima  facie,  the  warrant  was  invalid;  but  this 
matter  might  have  been  explained.  The  holder  of  the  warrant 
might  have  shown  some  particular  reason  for  departure  from  the 
general  rule;  some  special  order  of  the  proprietries;  some  previous, 
irregular  authority;  or,  some  subsequent  ratification  by  acceptance, 
which  would  take  effect  from  that  subsequent  act.  But  this  was 
not  shown;  for,  although  the  deputy  is  charged  with  the  fees  in 
the  surveyor  general's  books,  and  the  surveyor  endorsed  it,  this 
is  entered  in  Richard  Tea's  list  of  returns,  made  to  the  office  of 
the  surveyor  general,  of  the  7th  of  March,  1767;  but  the  old  news- 
paper wrapper,  containing  them  is  endorsed, — "  G.  IV.  and  Captain 
Little;  no  fees  paid;  received  July,  1765."  So  that  the  evidence  is 
conclusive,  that  the  warrant  and  survey  were  never  in  the  surveyor 
general's  office,  until  July,  1765;  and  then  not  received  and  filed 
as  regular  office  papers.  There  is  something  further  extraordinary 
in  this  transaction:  George  Nixon  is  the  brother-in-law  of  G.  Woods, 
and,  when  the  warrant  was  taken  out,  was  not  in  America;  and 
George  Woods,  on  the  2d  of  March,  1764,  claimed  the  land  under 
a  conveyance  from  George  Nixon.  The  survey,  whatever  it  was, 
was  made  for  Richard  Tea  and  Captain  Little,  who  was  the  broth- 
er-in-law of  George  Woods.  On  the  19th  of  March,  G.  Woods 
conveyed  it  to  R.  Tea  and  John  Little,  the  seventeenth  day  after 
the  date  of  the  conveyance  from  George  Nixon  to  him.  When  the 
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survey  was  made,  it  was  made  by  R.  Tea,  the  claimant  of  G. 
Nixon's  title,  for  himself.  It  was  in  evidence,  that  in  1764, 
when  the  warrant  issued,  R.  Tea  was  a  clerk  in  the  land  office. 
When  the  location  of  M'Phersonvtas  put  in  the  hands  of  R.  Tea, 
then  deputy  surveyor,  we  know  not;  but,  in  1769,  a  survey,  as  ap- 
pears from  a  draft  in  the  handwriting,  with  the  calculation  of  Ri- 
chard Tea,  found  in  the  surveyor's  office,  was  made  for  M'-Pher- 
son,  on  his  application,  of  only  one  hundred  and  fifty-two  acres. 
On  the  order  of  survey,  directed  to  JR.  Tea,  there  is  endorsed,  in 
his  handwriting,  "  Executed  by  G.  W.,  14th  of  March*  1769." 
Mr.  Woods  sometimes  made  surveys  for  R.  Tea.  It  does  not  ap- 
pear, that  any  further  act  was  done  by  either  party,  until  1775, 
when  the  late  Judge  Smith,  by  the  special  direction  of  the  sur- 
veyor general,  made  the  addition,  including  the  land  in  dispute. 
This  order  is  without  date,  but  the  survey  was  made  in  Jlpril, 
1775.  Nixon  began  to  build  in  1775.  He  cleared  no  ground.  He 
left  it,  and  did  not  return  until  1782.  After  Indian  hostilities 
ceased,  in  1794,  a  lease  was  given  by  M'Pherson's  heirs,  to  one 
Riblet,  who  had  a  school  house  on  the  land,  built  by  the  neigh- 
bours, where  Nixon's  children  went  to  school,  Nixon  then  claim- 
ing the  land.  In  1814,  Riblet  had  added  to  the  first  cabin,  a  small 
barn  or  still  house,  and  cleared  twenty  or  twenty-five  acres  of  land 
in  1815.  After  Abraham  Riblet's  death,  his  son  Henry  took  a 
lease.  Smith's  addition  was  not  returned,  until  after  the  eject- 
ment brought.  On  this  statement  of  facts,  granting,  as  the  court 
did,  that  the  warrant  and  survey  of  Nixon  were  void,  and  put- 
ting it  to  the  jury,  as  was  done  in  the  charge,  on  the  settlement 
of  Nixon  commenced  in  1775,  whether  before  or  after  the  resur- 
vey  of  Smith,  was  there  error  in  the  charge  of  the  court?  There 
can  be  no  question  made,  but  that  M'Pherson  might,  if  he  so  chose, 
by  his  application,  have  taken  a  less  quantity  than  three  hundred 
acres;  but  if  the  land  was  of  equal  quality,  as  he  had  bought  in 
Palmer's  settlement  right,  and  took  out  an  application  for  three 
hundred  acres  to  fill  that  right,  the  first  presumption  is,  that  he  in- 
tended to  take  in  three  hundred  acres.  I  find  the  law  no  where 
laid  down  with  more  clearness,  than  in  the  charge  of  Judge  Smithy 
in  Davis' 's  Lessee  v.  Keefer,~4  Binn.  163.  He  says,  "  I  agree, 
that  every  settler  is  entitled  to  three  hundred  acres,  if  there  be 
so  much  unappropriated  land  connected  to  his  settlement;  but  he 
may  take  less,  and,  if  he  does  take  a  warrant  for  less  than  his  set- 
tlement entitled  him  to,  and  has  it  fairly  and  duly  surveyed,  and 
without  any  fraud,  deception,  or  misrepresentation,  by  an  ad- 
verse warrantee,  he  is  bound  to  that  quantity;  and  he  cannot,  after 
another  person  has  obtained  a  warrant  for  the  adjoining  land,  take 
out  a  subsequent  warrant  for  it.  This  is  the  settled  rule  of  law, 
and  it  is  necessary  to  adhere  to  it."  So,  if  one  takes  out  a  warrant 
for  a  full  settlement  right,  but  does  not  fill  it,  and  he  chooses  not 
to  fill  it,  and  has  his  survey  fairly  made  and  returned,  he  cannot, 
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at  any  time  afterwards,  not  barred  by  the  act  of  limitations,  if  a  third 
person  had  taken  out  a  right,  or  settled  on  the  part  left  out,  by 
a  new  survey,  oust  such  such  person.  Now,  in  1769,  was  there 
any  thing  to  prevent  Tea,  except  his  own  invalid  survey,  on  Nix- 
on's invalid  warrant,  made  for  himself,  from  filling  the  location 
of  M'-Pherson  ?  If  he  was  the  agent  of  M'Pherson,  to  make  his 
survey,  and  he  was  his  agent  for  the  particular  purpose  of  laying 
the  location  according  to  its  description,  and,  at  the  same  time, 
had  an  adverse  interest  not  to  fill  it,  and  omitted  to  fill  it  for  that 
reason,  then  he  deceived  M'Pherson;  and,  as  Nixon  claimed  under 
that  deceptive  act  of  Tea,  and  had  the  benefit  of  it,  and  as  M'Phcr- 
son  might  believe  that  his  survey  had  been  duly  made,  and  make  no 
further  inquiry,  my  opinion  is,  that  the  original  taint  is  not  cured 
by  the  length  of  time  elapsed,  between  the  survey  of  1769,  and  the 
order  of  1775,  to  complete  it.  What  has  great  weight  with  me, 
is,  that  no  innocent  purchasers  have  been  induced  to  purchase 
Nixon's  right.  Now,  without  descending  into  the  minutiae  of 
the  charge,  or  cavilling  at  particular  expressions,  I  do  consider  the 
manner  in  which  it  was  finally  left  to  the  jury  was  erroneous,  tend- 
ing to  mislead  them;  for,  in  conclusion,  the  judge  directed  the  jury, 
"that  if  G.  Nixon  built  a  cabin  in  1775  or  1776,  he  had  a  right  to 
hold,  if  no  prior  right  existed;  that  he  returned  after  the  war,  and 
remained  there  until  his  death;  that  his  daughter,  to  whom  he  de- 
vised it  by  his  will,  still  continued  to  hold  it,  and  that,  if  this  set- 
tlement was  made  before  M'Pherson's  resurvey  was  executed  or 
returned,  or  before  Nixon  had  notice  of  it,  he  would  be  entitled  to 
hold  a  pre-emption  right,  by  a  convenient  designation;  but  if  he 
had  clearly  fixed  this  claim  on  other  lands,  he  could  not  come  on 
this  disputed  ground;  he  could  not  hold  eight  hundred  acres  by  a 
settlement."  The  error  lies  here  at  the  root  of  this  position;  in 
considering  Nixon  as  entering  simply  as  an  actual  settler,  settling 
on  vacant  land,  and  claiming  under  a  settlement  right.  That  was 
not  his  situation;  he  entered  not  as  a  settler  claiming  to  hold  three 
hundred  acres  under  his  settlement  right,  but  as  a  warrant  holder, 
claiming  under  a  warrant  and  survey  of  eight  hundred  acres,  and 
so  he  continued  to  hold  until  the  day  of  his  death.  He  sold  to 
Stone  one  hundred  acres,  which  was  patented  on  the  warrant;  he 
conveyed  to  his  son  Thomas,  one  hundred  and  fifty-nine  acres, 
on  the  19th  of  January,  1801,  who  patented  it  on  this  right;  he 
devised  to  his  son  John  two  hundred  and  thirty-six  acres,  and  to 
his  daughter,  Young,  the  like  quantity,  on  the  27th  of  January, 
1806.  When  he  makes  his  will,  he  devises  the  whole  as  one  tract 
of  land;  the  homestead  place  to  his  wife,  during  life;  and,  at  his 
decease,  to  be  divided  between  his  daughter,  Rebecca  Young,  and 
his  son  John;  and  John  now  holds  two  hundred  and  thirty-six 
acres,  the  half,  under  that  will.  Now,  in  the  face  of  all  these  facts, 
it  is  impossible  to  give  him  the  character  of  a  settler.  The  effect 
of  this  would  be,  to  enable  him  to  hold  eight  hundred  acres; 
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to  reap  the  benefit  of  a  fraudulent  and  void  warrant  and  survey, 
and  then,  to  serve  another  purpose,  assume  a  new  character,  that 
of  a  settler  on  part  of  the  eight  hundred  acre  survey,  as  vacant 
land.  It  cannot  work  both  ways,  nor  be  used  as  a  two-edged  in- 
strument, to  keep  out  all  around.  When  Smith  made  the  resur- 
vey  or  addition  for  M'Pherson,  his  direction  was,  to  complete  it 
as  to  quantity,  provided  there  did  not  appear  prior  rights  to  the 
same.  Now,  if  Nixon's  warrant  and  survey  were  fraudulent  and 
void,  the  addition  interfered  with  no  prior  right;  and  it  is  worthy 
of  remembrance,  that  if  the  eight  hundred  acre  survey  was  void, 
then  Smith  left  land  in  abundance  to  fill  Nixon's  settlement  right, 
and  even  to  fill  his  warrant,  if  the  warrant  was  valid;  and,  if  he 
had  no  other  than  a  settlement  right,  he  and  his  family  can  have 
no  just  cause  of  complaint  for  this  error;  more  than  twice  the 
quantity,  double  settlement  rights;  and,  if  the  settlement  was  after 
Nixon's  warrant,  it  was  before  his  survey,  and  the  quantity  of 
eight  hundred  acres  could  not  be  included  in  it,  if  it  trenched  on 
the  tract  which  Palmer's  settlement  right  entitled  him  to.  And, 
if  the  improvement  right  of  Nixon  commenced  before  the  resur- 
vey  or  addition,  in  1775,  then  there  was  ample  scope  left  for 
Nixon,  under  his  settlement  right;  thus  admitting,  that  the  cha- 
racter of  a  settler  belongs  to  him,  and  not  that  of  a  warrant 
holder. 

I  think,  likewise,  there  was  error  in  leaving  it  to  the  jury  to 
decide,  whether  M'Pherson  had  applied  in  a  reasonable  time  to 
have  his  survey  completed.  If  there  was  fraud  in  Tea,  in  making  a 
survey,  including  lands  naturally  falling  to  M'Pherson,  under  the 
settlement  right  called  for  in  his  application,  then  nothing  short  of 
the  limitation  law,  where  the  perpetrators  of  the  fraud  were  to 
reap  the  benefit,  would  conclude  him.  Here  there  is,  as  I  stated 
in  the  outset,  no  intervening  right — no  purchasers  for  a  valuable 
consideration.  The  controversy  is  with  those  who  enjoyed  the 
benefit  of  the  fraud,  and  for  whose  use  it  was  committed;  and,  as 
was  observed  by  the  Chief  Justice,  in  Davis  v.  Keefer,  before  re- 
ferred to,  in  a  similar  controversy,  the  defendant  cannot  complain 
of  having  suffered  any  injustice  by  the  neglect;  for  they  were  not 
innocent  purchasers.  And  the  court  further  says, — If  there  was 
fraud  in  Tea,  the  owner  ought  to  have  sought  relief  without  de- 
lay. There  was  no  evidence  of  notice  given  to  M'Pherson  of 
the  fraud.  When  it  was  discovered,  we  know  not.  Even  under 
the  limitation  law,  the  time  would  not  begin  to  run,  until  the  fraud 
was  discovered.  No  length  of  time  will  bar  a  fraud,  where  the  in- 
terest remains  in  the  person  who  committed  it,  or  for  whose  use  it 
was  committed,  short,  at  least,  of  some  positive  statutory  provi- 
sion. Talbot,  68.  Sac.  Tracts,  37.  In  equity,  certainly,  until 
the  fraud  is  discovered,  the  statute  does  not  begin  to  run;  and  the 
reason  is,  that  the  conscience  of  the  party  being  affected,  he  ought 
not  to  be  allowed  to  avail  himself  of  the  length  of  time,  where 
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the  party,  by  his  own  fraud,  has  precluded  the  other  party  from 
coming  to  a  knowledge  of  his  rights.  Troup  v.  Smith,  20  Johns. 
47.  In  equity,  the  limitation  does  not  run,  except  from  the 
time  fraud  is  discovered.  Here,  I  consider  the  act  of  Tea,  in 
making  the  survey  on  the  Nixon  warrant,  while  he  claimed  the 
right  to  it,  and  the  survey  of  M'Pherson,  not  completing  it,  as 
the  act  of  Nixon.  The  fraud  was  committed  in  Nixon's  name, 
and  for  his  benefit.  There  was  no  evidence  of  notice  to  M'Pher- 
son.  He  would  naturally  conclude  the  surveyor  had  done  his 
duty,  completed  his  survey,  or  that  there  subsisted  some  previous 
right. 

It  does  not,  as  the  court  instructed  the  jury,  lie  on  the  plain- 
tiff to  prove  that  Af'Pherson  did  not  assent.  It  would  be  incum- 
bent on  the  person  alleging  his  assent,  to  prove  that  he  had  notice 
of  the  act,  and  all  the  circumstances,  and  with  that  notice  assented 
by  his  acquiescence.  There  was  not  a  scintilla  of  evidence,  that 
Al'Pherson  had  notice  of  this  incomplete  survey.  If  he  had,  and 
acquiesced  in  it,  it  is  probable  he  would  have  called  on  Tea  to  re- 
turn it;  and  though  the  original  draft  was  evidence  to  show  the  act 
done  on  the  ground,  yet  the  memorandum  of  Tea,  that  a  copy 
had  been  sent  to  M'Pherson,  was  no  evidence  to  prove  notice.  It 
was  a  private  memorandum,  and  not  an  official  act.  He  could  not 
make  evidence  for  himself.  I  think,  likewise,  that  too  much  stress 
was  laid,  on  the  delay  in  not  returning  the  survey  completed  by 
Smith.  This,  in  the  contemplation  of  law,  was  a  precise  applica- 
tion. It  did  not,  to  be  sure,  amount  to  a  survey;  but  calling  for 
Palmer's  improvement,  it  described  it  with  all  reasonable  certain- 
ty- It  could  not  be  laid  on  other  land  with  propriety,  and  that  is 
all  the  certainty  that  the  law  required.  To  make  it  a  descriptive 
location,  it  is  not  required  that  it  should  be  with  all  certainty.  Da- 
vis's  Lessee  v.  Keefer,  4  Binn.  163.  And,  in  Lauman  v.  Thomas, 
4  Binn.  SS,  it  was  said  by  the  Chief  Justice,  warrants  descriptive 
of  the  land  to  be  surveyed,  are  either  precisely  so,  or  with  such 
reasonable  certainty  as  is  sufficient  to  designate  it;  and  if  due  dili- 
gence is  used  in  obtaining  such  survey,  the  title  attaches  from  the 
date,  and  not  from  the  return.  This  is  the  first  class.  The  second 
is,  where  it  fixes  no  precise  spot,  but  allows  a  scope  of  several 
miles.  The  title  does  not  attach  until  the  survey  is  made.  The 
third,  are  shifted  warrants  or  locations,  where  title  attaches  from 
the  return  of  the  survey,  unless  where  a  party  has  notice.  And  in, 
the  second  class, — of  loose  warrants  or  applications, — which  was 
the  case  before  the  court,  he  observes,  that  the  application  was  to 
be  considered  complete  from  the  time  of  the  survey,  unless  some- 
thing improper  afterwards  took  place  on  the  part  of  the  holder,  as 
suffering  a  man  to  settle  and  improve  v\  ithout  notice  of  the  survey, 
or  permitting  it  to  be  surveyed  for  a  third  person;  for,  as  he  most 
justly  says,  the  survey  was  made  by  the  officer  of  the  proprietary, 
whose  duty  it  was  to  return  it  to  the  surveyor  general's  officer,  for 
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so  he  was  commanded  by  the  warrant.  If  he  neglected  his  duty, 
the  purchaser  is  not  to  be  injured  by  it.  And  this  certainly  is  the 
law  here  with  regard  to  loose  locations;  but  how  much  stronger  is 
it,  where  the  location  is  descriptive,  with  common  reasonable  cer- 
tainty. All  these  rules,  with  respect  to  return  of  surveys,  admit 
of  exception,  where  there  has  been  improper  conduct  on  the  part 
of  the  warrantee,  affecting  the  owner  of  a  subsequent  right.  What- 
ever doubts  might  be  entertained,  by  some,  of  the  principle  as  ap- 
plied to  loose  locations,  where  the  location,  as  in  this  case,  was 
descriptive,  1  never  heard  it  questioned;  for,  as  was  further  said 
in  that  case,  if  the  warrantee  has  done  every  thing  in  his  power, 
by  putting  his  descriptive  warrant  into  the  hands  of  the  surveyor, 
and  procuring  a  survey  to  be  made,  great  mischief  would  follow, 
if  he  might  be  cut  out  of  his  land,  by  the  dishonesty  of  the  sur- 
veyor in  not  making  the  return.  Here  no  such  imputation  is  in- 
tended to  be  cast  on  the  memory  of  the  most  respectable  gentleman, 
who  made  the  addition  on  the  order  of  1775,  (if,  indeed,  that  order 
had  not  issued  earlier.)  Fewer  controversies  have  arisen  on  sur- 
veys made  by  that  most  excellent  man  and  fine  officer,  than  have 
occurred  in  the  case  of  any  other  deputy  surveyor.  But  the  war 
intervened;  the  fact  of  the  additional  survey  was  notorious;  it  was 
made  by  the  direction  of  Captain  Piper,  who  lived  on  the  adjoin- 
ing tract,  to  whom  Mr.  Woods  referred  Judge  Smith,  to  show  him 
the  spot.  I  do  not  think  it  necessary  to  consider  the  exceptions 
further  in  detail.  But,  to  prevent  misapprehension,  I  do  not  un- 
derstand the  judge  to  have  charged  the  jury,  that  an  application 
precisely  descriptive  did  not  give  title,  but  from  the  time  of  the 
return.  Taking  the  whole  charge  together,  and  construing  it^as 
one  whole,  I  do  not  think  that  was  the  meaning  of  the  court.  If 
it  was,  it  would  be  far  from  being  correct  as  a  general  proposition, 
though,  in  particular  cases,  the  neglect  of  return  might  amount  to 
evidence  of  abandonment,  where  the  omission  was  the  act  of  the 
warrantee,  and  operating  injuriously  to  the  right  of  others,  who 
had,  with  the  knowledge  of  the  warrantee,  made  valuable  improve- 
ments without  notice;  for  these  rules,  simple  in  their  origin,  and 
very  general  in  their  terms,  must  from  their  very  nature,  be  subject 
to  exceptions.  The  only  argument  against  the  rule,  is,  where  these 
persons  are  affected  by  the  improper  act  of  the  warrantee  himself, 
not  by  the  neglect  of  the  surveyor. 

I  am  therefore,  for  this  reason  of  opinion,  taking  into  consider- 
ation all  the  circumstances  of  this  very  uncommon  case,  that  the 
view  taken  of  it  by  the  court  was  erroneous,  and  would  tend  to 
mislead  the  jury,  by  taking  the  new  ground,  of  Nixon  being  a  set- 
tler in  1775,  whose  claim  included  the  land  in  question,  under  his 
settlement  right;  whereas  the  proof  was  incontrovertable,  that  G. 
Nixon  entered,  claiming  eight  hundred  acres  on  his  warrant,  sold 
parts  of  it  as  his  warranted  land,  settled  the  residue  on  his  wife, 
and  children,  as  his  warranted  and  surveyed  land,  lived  on  it  as  his 
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surveyed  land  and  died  on  it  as  his  warranted  and  surveyed  land; 
one  undivided  a  tract  of  eight  hundred  acres,  held  by  warrant  and 
survey;  and,  on  the  trial  of  this  cause,  they  put  the  warrant  and 
survey  in  the  very  front  of  the  battle,  as  their  shield  and  defence. 
The  heirs  of  George  Nixon  could  not  now  patent  it,  and  pay  the 
purchase  money,  as  on  a  mere  settlement  right,  by  abandoning  the 
warrant  and  survey,  if  there  was  not  an  adverse  claim,  and  would 
be  bound  to  patent  it  on  the  old  right,  and  pay  the  price  and  inte- 
rest from  1762,  and  not  interest  from  1775;  for  this  would  be  a 
fraud  on  the  state. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


[CH1XBKBSBUKG,  OCTOBER  25,  1824.] 

WATSON,  Administrator  of  DAVIS,    against  ELAINE  and 
Another,  Executors  of  ELAINE. 

IN   ERROR. 

The  court  is  to  give  the  construction  of  a  written  instrument,  except  where  it 
cannot  be  understood  without  reference  to  facts  dehors  the  writing ;  and,  in  that 
case,  the  jury  are  to  judge  of  the  whole  together. 

"Where  a  writing  contained  in  the  first  part  of  it,  a  certificate  that  A.,  prior  to  its 
execution,  had  sold  to  B.  seven  hundred  acres  of  land,  and  that  a  survey,  made  by 
S.  L.  the  deputy  surveyor,  containing  lino  hundred  and  nineteen  acres,  seventy-six 
perches,  ana  the  allowance  of  six  per  cent,  was  part  of  the  aforesaid  tract,  for  -which 
the  said  B.  had  paid  him  four  pounds  Jive  shillings,  specie,  per  acre  ;  and  then  fol- 
lowed a  covenant,  by  the  said  A.,  to  make  to  the  said  B.  or  his  assigns,  a  deed 
of  conveyance  for  the  aforesaid  two  hundred  and  nineteen  acres,  seventy-six 
perches,  clear  of  every  incumbrance,  8cc.  Held,  that  the  payment  of  four  pounds 
five  shillings,  specie,  per  acre,  referred  only  to  the  two  hundred  and  nineteen 
acres,  seventy-six  perches,  and  not  to  the  whole  tract  of  seven  hundred  acres. 

An  acknowledgment,  in  an  agreement  for  the  conveyance  of  land,  of  the  receipt 
of  the  purchase  money  by  the  covenantor,  is  evidence  of  that  fact ;  but  it  is  not 
conclusive,  and  the  covenantor  is  not  estopped  from  showing,  that  the  money 
has  not  been  paid. 

An  action  to  recover  damages  for  the  non-performance  of  an  agreement  under  seal, 
for  the  conveyance  of  land,  is  to  be  brought  by  the  personal  representative  of  the 
covenantor,  and  not  by  his  heir. 

THE  record  of  this  case  was  returned  on  a  writ  of  error  to  the 
court  of  Common  Pleas  of  Cumberland  county,  accompanied  by  a 
great  number  of  bills  of  exceptions  to  evidence;  and  in  this  court, 
various  errors  were  also  assigned  in  the  charge  of  the  court  below, 
which  had  been  excepted  to  by  the  counsel  for  the  plaintiff  in  er- 
ror, who  was  likewise  plaintiff  below.  These  exceptions,  all  of 
which  may  be  resolved  into  a  few  principles,  arose  out  of  the  fol- 
lowing circumstances: 

On  the  29th  of  June,  1782,  Ephraim  Blaine,  of  the  city  of 
Philadelphia,  the  defendants'  testator,  and  John  Davis,  of  Mid- 
dletown  township,  in  the  county  of  Cumberland,  the  plaintiff's 
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intestate,  entered  into  articles  of  agreement,  under  seal;  in  which 
the  said  Ephraim  Blaine,  after  reciting  that  he  was  seized  in  fee 
of  a  tract  of  land  in  Middletown  township,  called  Coulter's  and 
Peter's  lands,  containing  eight  hundred  and  thirty-two  acres,  se- 
venty-two perches,  and  had  bargained  and  sold  the  same  to  the  said 
John  Davis;  in  consideration  of  the  sum  of  six  hundred  pounds, 
lawful  money  of  Pennsylvania,  the  receipt  of  which,  at  the  exe- 
cution of  the  instrument,  he  acknowledged;  and  also,  in  considera- 
tion of  five  honds,  all  bearing  date  the  29th  of  June,  1782,  executed 
and  delivered  by  the  said  John  Davis  to  the  said  Ephraim  Blaine, 
viz.  one  bond  for  six  hundred  pounds,  payable  on  the  1st  of  Jlpril, 
1783;  the  second  bond  for  the  same  sum,  payable  on  the  1st  of 
Jlpril,  1784;  the  third  for  the  same  sum,  payable  on  the  1st  of 
Jlpril,  17S5;  the  fourth  for  the  same  sum,  payable  on  the  1st  of 
tftpril)  1786;  and  the  fifth  for  the  sum  of  five  hundred  and  thirty- 
seven  pounds,  fifteen  shillings,  payable  on  the  1st  of  *ftpril,  1787, 
amounting,  together  with  the  said  sum  of  six  hundred  pounds  in 
hand  paid,  to  the  sum  of  three  thousand,  five  hundred  and  thirty- 
seven  dollars,  fifteen  shillings,  the  full  amount  of  the  consideration 
money  of  the  said  tract  of  land,  covenanted  and  agreed,  to  con- 
vey the  said  tract  of  land  to  the  said  John  Davis,  his  heirs  and 
assigns,  within  a  reasonable  time  after  the  payment  of  the  said 
bonds,  with  interest,  &c, 

On  the  6th  of  June,  1783,  a  second  agreement,  drawn  up  in  the 
handwriting  of  the  said  Ephraim  Blaine,  was  entered  into  be- 
tween the  same  parties,  of  which  the  following  is  a  copy: 

"  I  do  hereby  certify,  that  in  the  month  of  May,  1781,  I  sold 
Colonel  John  Davis  seven  hundred  acres  of  land,  situate  in  Mid- 
dletown township,  Cumberland  county,  two  miles  from  the  town 
of  Carlisle,  and  that  a  survey  made  by  Samuel  Lyon,  deputy  sur- 
veyor, containing  two  hundred  and  nineteen  acres,  seventy-six 
perches,  and  the  allowance  of  six  per  cent,  is  part  of  the  aforesaid 
tract,  for  which  the  said  Davis  paid  me  four  pounds  five  shillings, 
per  acre,  specie;  and  I  do  hereby  engage  to  make  the  said  Davis, 
or  his  assigns,  a  deed  of  conveyance  for  the  aforesaid  two  hundred 
and  nineteen  acres  and  seventy-six  perches,  clear  of  every  incum- 
brance  to  the  first  of  March,  1775.  Given  under  my  hand  and 
seal,"  &c. 

(Signed)  " Ephraim  Blaine.'9 

This  suit  was  brought  in  the  year  1805,  by  the  administrator  of 
John  Davis,  against  the  executors  of  Ephraim  Blaine,  for  not 
executing  a  conveyance,  agreeably  to  the  covenant  contained  in 
the  last  agreement.  It  was  admitted  on  the  trial,  which  took  place 
in  the  year  1820,  that  the  two  hundred  and  nineteen  acres,  seventy- 
six  perches,  mentioned  in  the  agreement  of  the  6th  of  June,  1783, 
was  part  of  the  tract  of  eight  hundred  and  thirty-two  acres,  seventy- 
two  perches,  spoken  of  in  the  agreement  of  the  29th  of  June,  1782, 
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and  that  the  agreement  last  executed,  referred  to  the  first.  It  ap- 
peared that  immediately  after  the  execution  of  the  agreement  of 
the  6th  of  June,  1783,  Davis  went  into  the  possession  of  the  two 
hundred  and  nineteen  acres,  seventy-six  perches,  and  continued  in, 
possession  until  he  died.  After  his  death,  which  took  place  about 
the  4lh  of  July,  1734,  the  land  was  sold  at  different  times  to  va- 
rious other  persons,  hy  the  said  Epkraim  Blaine  and  his  execu- 
tors, without  notice  of  the  sale  to  Davis. 

The  defendants  offered  to  prove,  that  all  the  bonds  given  for  the 
purchase  money,  and  even  a  bond  given  for  part  of  the  money  said 
to  have  been  paid  at  the  execution  of  the  agreement,  remained  in 
their  possession  uncancelled;  that  Davis  was  in  embarrassed  and 
insolvent  circumstances,  from  the  date  of  the  agreement  until  his 
death,  and  mony  other  facts,  tending  to  show  that  a  very  small 
payment  only  had  ever  been  made  by  him  on  account  of  the  pur- 
chu>e  money.  The  counsel  for  the  plaintiff  objected  to  all  the  tes- 
timony offered  of  this  character,  but  the  court  admitted  it,  and  bills 
of  exceptions  to  its  opinion  were  sealed. 

The  exceptions  taken  to  the  charge,  which  was  given  at  conside- 
rable length  to  the  jury,  will  appear  from  the  points  made  in  the 
argument,  by 

Mahnn  and  Carothers,  for  the  plaintiff  in  error. 

The  first  question  raised  by  this  record,  is,  Whether  or  not  the 
court  was  bound  to  give  a  construction  to  the  agreement  of  the  6th 
of  June,  1783?  We  contend,  that  it  is  a  fixed  principle,  that  to 
the  court,  exclusively,  belongs  the  construction  of  written  instru- 
ments, especially  of  those  under  seal,  and  that  in  submitting  it  to 
the  jury,  the  Court  of  Common  Pleas  erred.  In  Welsh  v.  Dusar, 
3  Sinn.  337,  the  Chief  Justice  insists  on  the  importance  of  pre- 
serving this  principle  untouched  ;  and,  in  Moore  v.  Miller,  4 
Serg.  4'  Rawle,  279,  this  court  reversed  the  judgment  of  the  court 
below,  because  it  had  left  the  construction  of  an  award  of  arbitra- 
tors to  the  jury.  Where  a  paper  speaks  for  itself,  it  is  to  be  con- 
strued ex  visceribus  suis,  and  the  court  cannot  enter  into  any  equi- 
table considerations.  New  York  Corporation  v.  Cashman,  10 
Johns.  96.  1  Pliill.  Ev.  416,  (473.)  Storer  v.  Freeman,  6  Mass. 
R.  440. 

This  position  being  established,  the  next  question  is,  What  is  the 
true  construction  of  the  instrument  in  question?  That  the  acknow- 
ledgment of  the  payment  of  the  purchase  money,  was  restricted  to 
the  tract  of  two  hundred  and  nineteen  acres,  seventy-six  perches, 
is  evident  from  the  whole  tenor  of  the  agreement;  which  is  to  be 
considered  as  a  whole,  and  not  in  detached  parts,  nor  to  be  tested 
by  nice  grammatical  criticism.  The  first  agreement  was  for  the 
sale  of  Coulter's  and  Peter's  land,  containing  eight  hundred  and 
thirty-two  acres,  seventy-two  perches,  and  no  conveyance  was  to 
be  executed  until  the  whole  of  the  purchase  money  was  paid.  The 
second  agreement  was  not  intended  to  destroy  any  part  of  the  first, 
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but  to  provide  for  the  immediate  conveyance  of  two  hundred  and 
nineteen  acres,  seventy-six  perches,  which  Davis  had  paid  for. 
It  would  have  been  unreasonable  to  expect  a  conveyance  of  more, 
and  therefore  a  cash  payment  for  that  quantity,  must  be  understood 
from  the  agreement,  and  not  a  payment  in  bonds,  for  the  whole  of  the 
tract  of  eight  hundred  and  thirty-two  acres,  seventy-two  perches. 

The  certificate  of  the  6th  of  June,  1783,  contained  an  express 
acknowledgment  by  Blaine,  that  he  had  received  payment  for  the 
quantity  of  land  which  he  stipulated  to  convey,  and  this  he  is 
estopped  from  denying.  If  he  had  sued  Davis  on  his  bonds,  this 
certificate  would  have  been  evidence  to  defeat  the  action,  and,  on 
the  same  principle,  it  is  evidence  in  an  action  by  Davis,  founded 
upon  the  agreement.  A  man  is  estopped  from  denying  a  fact, 
which  he  has  asserted  by  a  recital  in  a  deed.  Peake  et  al  v.  Uni- 
ted States,  9  Crunch,  33.  Skelly  v.  Wright,  Willes  Rep.  9.  3 
Burr.  1637. 

The  court  below  erred  in  stating  to  the  jury,  that  the  lapse  of 
time  before  the  institution  of  this  suit,  was  a  circumstance  of  great 
weight  against  the  plaintiff's  right  of  recovery.  Lapse  of  time 
creates  a  legal  presumption,  which  in  this  case  did  not  exist,  and 
therefore  this  was  an  erroneous  instruction  in  point  of  law,  and  not 
a  mere  opinion  on  a  question  of  fact. 

There  was  manifest  error  in  stating  to  the  jury,  that  this  action 
should  have  been  brought  by  the  heir,  and  not  by  the  administra- 
tor of  John  Davis.  1.  The  covenant  was  not  a  real  covenant. 
Blaine  never  conveyed  the  land  to  Davis,  and  therefore  there  was 
no  covenant  which  could  run  with  the  land.  In  England,  the 
heir  could  not  support  an  action  on  this  covenant,  which  was  to 
make  a  conveyance  to  Davis,  or  his  assigns.  A  covenant  real 
must  be  annexed  to  the  land,  and  accompany  the  legal  title,  which 
was  never  in  Davis.  1  Brown's  C/t.  364.  4  Cruise,  67.  1  Esp. 
N.  P.  152.  Spencer's  Case,  5  Rep.  16.  Greenby  v.  Wilcocks,  2 
Johns.  1.  Hamilton  v.  Wilson,  4  Johns.  12.  Moody  v.  Vandyke, 
4  Binn.  41.  Haivn  v.  Norris,  4  Binn.  77.  2.  If  the  covenant 
was  real-  it  was  broken  in  the  lifetime  of  Davis.  3.  In  Penn- 
sylvania, the  action  could  only  be  supported  by  the  administra- 
tor, whether  the  breach  was  in  the  lifetime  of  the  intestate  or  not. 
Here  lands  are  assets  for  the  payment  of  debts;  but  if  the  heir 
could  support  an  action  for  damages,  they  would  be  diverted  into 
another  channel,  and  would  cease  to  be  assets,  and  thus  the  whole 
policy  of  the  law  would  be  defeated.  By  giving  the  right  of  ac- 
tion to  the  administrator,  this  policy  is  adhered  to,  and  justice 
done  to  all  who  are  interested  in  the  land;  for  after  paying  the 
debts  of  the  intestate,  the  damages  recovered  would  be  for  the  use 
of  the  heir.  Graff  v.  Smith's  Executors,  1  Dull.  481.  Morris's 
Lessee  v.  Smith,  1  Yeates,  238.  4  Dull.  209.  Wootering  v. 
Stewart's  Executors,  2  Yeates,  483.  M'Pherson  v.  Cunliffe, 
11  Serg.  Sf  Rawle,  422.  Wilson  \.  Watsont  1  Peter's  Rep. 


October,  1824.]         OF  PENNSYLVANIA.  135 

(Watson,  Administrator  of  Davis,  v.  Blainc  and  another,  Executors  of  Blaine.) 

273.     Telfair  v.  Stead's  Executors,   2  Cranch,  407.    13  Mass. 
Rep.  16^. 

Alexander  and  Afetzger,  for  the  defendants  in  error. 

By  the  agreement  of  the  29th  of  June,  1782,  Blaine  was  not 
bound  to  convey  to  Davis,  until  the  whole  of  the  purchase  money 
of  the  eight  hundred  and  thirty-two  acres,  seventy-two  perches, 
was  paid.  The  two  agreements  are  to  be  considered  together,  as 
the  last  has  reference  to  the  first.  The  object  of  the  second  agree- 
ment was  to  abolish  the  first,  except  so  far  as  respects  the  convey- 
ance of  two  hundred  and  nineteen  acres,  seventy-six  perches;  and 
in  relation  to  that  quantity  of  land,  it  was  the  design  to  put  the 
parties  on  the  same  footing  in  regard  to  payment,  as  that  on  which 
they  stood  in  the  first  agreement.  It  was  loosely  drawn,  when  the 
agreement  of  the  29th  of  June,  1782,  was  not  before  the  parties, 
and  contains  several  mistakes:  the  year  1781,  for  example,  is  re- 
ferred to  instead  of  1782,  and  seven  hundred  acres,  instead  of  eight 
hundred  and  thirty-two  acres,  seventy-two  perches.  It  should 
therefore  be  liberally  interpreted,  according  to  the  intention  of-the 
parties.  We  have  most  reason  to  complain,  that  the  court  left  the 
construction  of  the  instrument  to  the  jury,  because  we  say  it  ought 
to  have  been  construed  in  our  favour,  and  that  the  payment  therein 
acknowledged  to  have  been  made,  was  merely  the  receipt  of  the 
bonds  mentioned  in  the  first  agreement.  But  whatever  may  have 
been  the  true  construction  of  the  instrument,  the  fair  question  was, 
whether  or  not  the  money  had  been  actually  paid?  and  it  was  pro- 
per to  receive  evidence  to  ascertain  that  fact.  The  authorities  to 
show  the  propriety  of  such  evidence  are  numerous.  18  Johns. 
420.  Heilner  v.  Imbrie,  6  Serg.  $  Rawle,  410.  6  Binn.  345. 
2  Coke,  74.  5  Burr.  2785 — 7.  4  Cruise,  428.  Cro.  Jac.  512. 
M'Dermot  v.  United  States  Ins.  Co  3  Serg.  fy  Rawle,  607. 
1  Yeates,  138.  2  Dull  174.  Hamilton  v.  M'Guire,  3  Serg.  fy 
Rawle,  355.  O'Neill  v.  Large,  3  Harr.  <§•  M'Hen.  433.  Jordan 
v.  Cooper,  3  Serg.  £,'  Rawle,  564.  Bowenv.  Bell,  20  Johns.  341. 
Miller  v.  Heller,  7  Serg.  $  Rawle,  36. 

But  the  court  was  right,  in  referring  the  construction  of  the 
second  agreement  to  the  jury.  There  were  many  extrinsic  facts 
to  be  taken  into  consideration,  and  where  that  is  the  case,  the  jury 
is  the  proper  tribunal  to  judge  of  the  whole.  White  v.  Kyle,  1 
Serg.  4«  Rawle,  520.  2  Serg.  §-  Rawle,  8.  8  Serg.  Sf  Rawle9 
150.  4  Cranch,  71.  Dennison's  Executors  v.  JVertz,  7  Serg.  Sf 
Rawle,  372. 

The  length  of  time  which  elapsed  before  the  institution  of  this 
suit,  was  undoubtedly  a  circumstance,  which  raised  a  strong  pre- 
sumption against  the  plaintiff's  right  of  recovery.  But  even  if  the 
court  were  wrong  in  this  opinion,  it  was  merely  an  opinion  on  a 
matter  of  fact,  in  which  error  cannot  he  assigned. 

Tliis  action  cannot  be  sustained  by  the  personal  representative  of 
the  intestate.  If  damages  are  to  be  recovered,  they  belong  to  the 
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heir.  Davis  died  in  the  possession  and  full  enjoyment  of  the  pro- 
perty, and  therefore  no  breach  of  the  agreement  took  place  in  his 
lifetime.  The  rule  here  is  the  same  as  in  England.  If  the  breach 
takes  place  during  the  life  of  the  ancestor,  the  right  of  action  be- 
longs to  the  executor;  if  after  his  death,  to  the  heir.  1  Chilly  on 
PI.  14.  Sug.  on  Vend.  367.  Van  Rensalear  v.  Platner's  Ex- 
ecutors, 2  Johns.  Ca.  24.  Hamilton  v.  Wilson-,  4  Johns.  72. 

The  opinion  of  the  court  was  delivered  by 

TILGHMAN,  C.  ,T.  This  is  an  action  of  covenant,  by  the  admi- 
nistrator of  John  Davis,  deceased,  against  the  executors  of  Eph- 
raim  Blaine,  deceased,  on  a  writing  under  hand  and  seal,  executed 
by  the  said  Blaine,  on  the  6th  of  June,  1783.  The  first  question 
which  arose,  on  the  trial  of  the  cause,  was,  Whether  the  court  was 
bound  to  give  the  construction  of  the  writing,  and,  if  so,  what  was 
its  meaning?  It  is  a  general  rule,  that  the  court,  and  not  the  jury, 
are  to  judge  of  the  meaning  of  a  written  instrument,  except  in 
certain  cases,  where  the  instrument  is  not  to  be  understood  with- 
out reference  to  facts  dehors  the  writing,  and  then  it  may  be  pro- 
per that  the  jury,  who  are  to  inquire  into  the  facts,  should  judge 
of  the  whole.  But  when  that  is  not  the  case,  the  court  are  bound 
to  give  the  construction;  and  if  they  refuse  to  do  so,  and  leave  it 
to  the  jury,  it  is  error.  It  was  so  decided  by  this  court,  in  Moore 
V.  Miller,  4  Serg.  fy  Rawle,  279.  It  has  also  been  decided  in 
other  cases,  and  may  be  considered  as  settled  law.  There  is  nothing 
in  the  writing  in  question,  which  is  not  intelligible  without  re- 
ference to  any  thing  extrinsic,  and  therefore  its  meaning  ought  not 
to  have  been  submitted  to  the  jury.  It  consists  of  two  parts.  The 
first,  is  in  the  nature  of  a  certificate  of  the  truth  of  certain  facts,  an- 
tecedent to  the  writing.  The  second,  is  a  covenant  by  Blaine, 
that  he  will  convey  certain  land  to  Davis.  In  the  first  place,  Blaine 
certifies,  that  in  the  month  of  May,  1781,  he  sold  to  Davis  seven 
hundred  acres  of  land,  situate  in  Middletown  township,  Cumber- 
land county,  two  miles  from  the  town  of  Carlisle,  and  that  a 
survey  made  by  Samuel  Ly on,  deputy  surveyor,  containing  two 
hundred  and  nineteen  acres  and  seventy-six  perches,  and  the  al- 
lowance of  six  per  cent,  is  part  of  the  aforesaid  tract,  for  which 
the  said  Davis  paid  him  four  pounds,  five  shillings  specie  per 
acre.  Then  follows  an  engagement  of  Blaine,  to  make  the  said 
Davis,  or  his  assigns,  a  deed  of  conveyance  for  the  aforesaid  two 
hundred  and  nineteen  acres  and  seventy-six  perches,  clear  of  every 
incumbrance,  up  to  the  1st  of  March,  1775.  The  dispute,  on  the 
construction  of  this  writing,  was,  whether  the  payment  of  four 
pounds,  five  shillings  specie,  per  acre,  referred  to  the  ivhole  tract 
of  seven  hundred  acres,  sold  by  Blaine  to  Davis,  or  only  to  the 
two  hundred  and  nineteen  acres  and  seventy-six  perches,  which, 
by  the  subsequent  part  of  the  writing,  Blaine  agreed  to  convejr. 
The  payment  might,  without  any  great  violation  of  grammar,  have 
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reference  either  to  the  whole  tract,  or  the  part.  But  the  strict 
rules  of  grammar  are  not  to  govern  the  construction  of  writings, 
made  by  men  who  are  not  grammarians.  The  meaning  is  to  be 
sought  for  by  a  consideration  of  the  whole.  Parts  that  are  obscure, 
may  be  explained  by  those  which  are  not  doubtful.  I  am  of  opinion, 
that  the  payment  intended  in  this  instrument,  is  not  for  the  whole 
seven  hundred  acres,  but  the  two  hundred  and  nineteen  acres  and 
seventy-six  perches,  because  it  is  the  latter  only  which  Blaine, 
immediately  after,  engages  to  convey.  If  he  had  received  payment 
for  the  whole,  it  would  have  been  his  duty  to  convey  the  whole, 
and  there  is  no  conceivable  reason  why  he  should  declare,  that  he 
had  been  paid  for  the  whole  and  yet  engage  to  convey  but  a  part. 
But  a  much  more  important  question  in  this  cause,  was,  Whether 
the  defendants  were  estopped  from  denying  the  payment  for  the 
two  hundred  and  nineteen  acres  and  seventy-six  perches,  which 
Blainc.  engaged  to  convey  to  Davis.  It  appears  that  the  instru- 
ment on  which  this  action  was  founded,  was  in  the  handwriting  of 
Blaine,  that  it  was  loosely  drawn,  and  at  a  time  when  he  had  not 
before  him  the  articles  of  agreement  between  him  and  Davis,  for 
the  sale  of  the  whole  tract  of  land,  of  which  the  two  hundred  and 
nineteen  acres  and  seventy-six  perches  were  a  part.  This  is  evi- 
dent, because  these  articles  are  dated  in  the  month  of  June,  1782, 
instead  of  May,  1781,  as  mentioned  in  the  writing  on  which  this 
suit  was  brought;  and  the  contract  was  for  the  sale  of  a  tract  con- 
taining, not  seven  hundred,  but  eight  hundred  and  thirty-two  acres. 
The  terms  of  sale  were,  six  hundred  pounds  down,  four  bonds  for 
six  hundred  pounds  each,  payable  on  the  1st  of  April,  1783,  1784, 
1785,  and  1786,  and  one  bond  for  five  hundred  and  thirty-seven 
pounds,  fifteen  shillings,  payable  on  the  1st  of  t/2/?rzV,  1787,  making 
the  whole  amount  of  purchase  money  three  thousand  five  hundred 
and  thirty-seven  pounds,  fifteeen  shillings.  On  the  payment  of  all 
these  bonds,  with  such  interest  as  might  accrue  on  them,  Blaine 
was  to  execute  a  conveyance  to  Davis.  The  defendants  offered  to 
prove,  that  all  these  bonds  remained  in  their  possession  uncan- 
celled,  and  that  no  payment  of  any  thing,  but  a  very  small  sum, 
had  ever  been  made  by  Davis;  and  the  Court  of  Common  Pleas 
admitted  evidence  for  that  purpose.  There  is  no  doubt  that  the 
certificate  of  Blaine  was  evidence  of  his  having  received  full  pay- 
ment for  the  two  hundred  and  nineteen  acres  and  seventy-six  shil- 
lings. But  it  does  not  follow  that  it  was  conclusive  evidence,  nor 
do  I  think  it  wns.  It  is  very  common,  in  deeds  for  the  convey- 
ance of  land,  to  acknowledge  the  receipt  of  the  purchase  money  in 
the  body  of  the  deed,  and  also  in  a  separate  receipt  at  the  bottom, 
or  on  the  back  of  it,  though  no  money  has  been  paid,  but  only  se- 
cured to  be  paid  by  bond  or  otherwise.  But  whenever  the  grantee 
has  attempted  to  avail  himself  of  these  receipts,  the  grantor  has 
been  permitted  to  show,  that  the  money  was  not  paid.  It  was  so 
decided  by  this  court,  in  the  cases  of  Jordan  v.  Cooper,  3  Serg.  <$* 
VOL.  xii.  S 
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Raivle,  564,  and  Hamilton  v.  M'Guire,  3  Serg.  fy  JRawle,  355; 
also,  by  the  Supreme  Court  of  New  York,  in  the  case  of  Bowen 
v.  Belly  20  Johns.  338;  and,  in  Maryland,  in  the  case  of  O'Nicl 
V.  Lodge,  3  Harr.  fy  M'Hen.  433.  The  principle  intent  of 
JBlaine's  certificate  of  the  6;h  of  June,  17S3,  (the  present  cause 
of  action)  seems  to  have  been,  to  assure  to  Davis  the  immediate 
conveyance  of  two  hundred  and  nineteen  acres  and  seventy  six 
perches,  part  of  the  larger  tract  which  ho  had  sold  him  by  the  ar- 
ticles of  the  29th  of  June,  1782,  and  of  which,  by  these  articles, 
Davis  was  not  entitled  to  a  conveyance,  until  the  price  of  the  whole 
eight  hundred  and  thirty-two  acres  was  paid.  And  he  might  per- 
haps, have  acknowledged  the  payment  of  the  price  of  the  smaller 
quantity  which  he  agreed  to  convey,  although,  in  fact,  he  had  not 
received  the  money,  but  only  a  bond  for  it;  just  as  he  would  have 
acknowledged  the  receipt  of  the  purchase  money  of  the  whole  eight 
hundred  and  thirty-two  acres,  if  he  had  mode  a  deed  of  conveyance 
for  the  same,  and  taken  security  instead  of  receiving  the  money. 
And  if  he  had  made  such  a  deed,  containing  such  an  acknowledg- 
ment of  payment,  he  would  have  been  permitted  to  show,  that  in 
truth  he  had  not  received  the  money?  but  taken  the  bonds  of  the 
grantee,  which  remained  unpaid.  I  am  of  opinion,  therefore,  that 
there  was  no  estoppel,  created  by  the  writing  of  the  6th  of  June, 
1783,  but  the  defendants  might  be  let  into  the  evidence,  to  show 
the  truth  of  their  case. 

•Another  point  remains  for  consideration, — Whether  this  action 
can  be  supported  by  the  administrator  of  Davis?  It  is  objected  by 
the  defendants,  that  the  action  should  have  been  brought  by  the 
heir,  who,  if  the  purchase  money  has  been  paid,  is  entitled  to  a 
conveyance,  and  that  the  administrator  has  no  right,  by  a  recovery 
of  damages,  to  convert  the  real  estate  into  personalty.  I  will  first 
observe,  that  under  the  circumstances  of  this  case,  an  action  for 
the  recovery  of  damages  is  the  only  remedy  which  can  be  had  on 
this  contract.  Ephruim  Blaine  having  sold  the  land  to  a  dona 
fide  purchaser  who  paid  full  value,  and  had  no  notice  of  the  con- 
tract between  Blaine  and  Davis,  the  land  is  gone  for  ever.  The 
purchaser  has  the  legal  estate,  and  there  is  no  equity  against  him. 
But  who  is  to  bring  the  action  for  damages  ?  The  administrator 
of  Davis,  I  apprehend,  and  no  other  person.  What  other  person 
can  be  entitled  to  an  action  ?  The  contract  was  with  the  testator. 
The  action  for  breach  of  contract  is  a  personal  action,  which  is 
transmitted  to  the  personal  representative.  The  heir  does  not  suc- 
ceed to  an  action  of  this  kind.  There  are  contracts  which  belong 
to  the  realty,  and  run  with  the  estate;  and  such  descend  to  the  heir. 
If  the  ancestor,  for  instance,  makes  a  lease,  reserving  rent,  the  rent 
which  accrues  after  the  death  of  the  ancestor,  is  incident  to  the  re- 
version, and  goes  to  the  heir,  who  may  support  an  action  on  the  lease 
made  by  his  ancestor.  So,  covenants  by  a  tenant,  for  making  re- 
pairs, or  doing  other  things  on  the  demised  property,  for  the  bene- 
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fit  of  it,  run  with  the  land,  and  the  person  seized  of  the  reversion 
may  support  an  action  for  breaches  in  his  own  time.  But,  in  the 
nt  instance,  D/tris  was  seized  of  no  estate,  and  therefore  no 
estate  descended  to  his  heir — there  was  no  estate  to  which  a  cove- 
nant could  be  attached.  There  was  an  equity,  indeed,  but  that  is 
quite  another  thing.  When  we  speak  of  covenants  running  with 
the  hind,  for  the  purpose  of  .supporting  an  action,  we  mean  a  legal 
estate  in  the  laud.  It  is  not  observed,  that  on  the  present  occasion 
there  is  any  clashing  of  interest  between  the  administrator  and  the 
heir.  But  it  must  not  be  supposed,  that  the  administrator  can  at 
his  pleasure  convert  an  equitable  estate  into  personal  property.  For 
example — suppose  the  heir  of  Davis  to  be  in  possession  of  this 
•••-,  no  conveyance  having  ever  been  made  of  it  by  Bluine  to  a 
third  person,  and  the  whole  purchase  money  having  been  paid;  in 
that  case  the  heir  would  have  a  complete  equity*  with  which  he 
might,  if  lie  thought  proper,  rest  content,  without  calling  for  a  con- 

rice  of  the  legal  estate.  If  the  administrator,  under  such  cir- 
cumstances, should  bring  an  action  for  damages,,  because  the  legal 
estate  was  not  conveyed,  he  could  recover  no  more  than  nominal 
damages.  In  the  present  case,  where  the  heir  has  never  had  the 
possession,  and  never  can  have  it,  the  land  being  conveyed  to  a  third 
person,  if  damages  are  recovered,  they  will,  in  the  first  place,  be  as- 
sets in  the  hands  of  the  administrator  for  the  payment  of  Davis's 
debts;  which  are  said  to  be  large  enough  to  absorb  the  whole.  It  is 
unnecessary,  therefore,  to  consider  who  would  be  entitled  to  the 
surplus,  if  there  were  any.  The  only  question,  for  present  adjudica- 
tion, is,  Whether  the  administrator  can  support  the  action?  And, 
that  he  can,  I  think  there  is  no  doubt.  Indeed,  I  do  not  consider  it 
a  new  point.  The  principle  was  decided,  by  this  court,  in  the  case 
of  Freeman  (in  error)  v.  Pcnnock's  ^Administrator,  (Lancaster, 
May,  1S21.)  There,  Pennock  and  Freeman  had  purchased  a  tract 
of  land  in  partnership.  Each  paid  a  moiety  of  the  purchase  money, 
and  the  conveyance  of  the  whole  was  made  to  Freeman,  in  trust, 
as  to  a  moiety,  for  Pennock.  Freeman  refused  to  make  a  con- 
veyance to  Pennock  of  his  moiety.  Pennock  died,  and  an  action 
was  brought  by  his  administrator  for  the  recovery  of  damages. 
The  question  was  made,  whether  the.  action  could  be  supported  in 
his  name,  and  it  was  held  that  it  co-ilcl.  As  we  have  no  court 
which  has  power  to  compel  the  specific  execution  of  contracts,  there 
may  be  cases  where  the  heir,  who  in  chancery  might  enforce  a  con- 

ice  of  the  legal  estate,  may,  with  us,  make  use  of  the  name 
of  the  administrator,  to  accomplish  the  same  purpose  through  the 
medium  of  damages.  But  this  is  entering  into  a  wider  field  than 
the  present  subject  demands.  Suffice  it  to  say,  that  in  this  case  the 
administrator  may  support  the  action.  I  am  of  opinion,  that  the 

;ient  should  be  reversed,  and  a  venire  de,  novo  awarde-1. 
Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 
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IN  ERROR. 

A  connected  draft  of  two  surveys,  in  the  handwriting  of  the  deputy  surveyor,  with- 
out proof  that  it  had  ever  been  in  the*  ofh'ce  of  the  deputy  surveyor  of  the  county, 
or  returned  to  the  surveyor  general,  is  not  evidence;  particularly,  where  the 
deputy  surveyor  was  interested  in  the  warrants,  under  which  the  surveys  were 
made,  and  the  party  ottering  the  draft  claims  under  him. 

Proceedings  of  the  board  of  property,  ottered  under  pretence  of  proving  a  custom 
of  the  land  office,  but  which  have  not  that  tendency,  and  have  no  relation  to  the 
cause  under  trial,  are  not  evidence. 

Where,  in  ejectment,  the  main  defence  was,  that  the  warrants  under  which  the 
plaintiff  claimed  were  fraudulently  obtained,  the  records  of  the  land  office, 
showing  that  a  number  of  warrants  issued  about  the  same  time,  on  the  record  of 
each  of  which,  there  was  a  mark,  showing  that  five  shillings  were  paid  on  their 
entry,  while  no  similar  entry  or  mark  could  be  shown  on  the  plaintiffs'  warrants, 
were  held  to  be  evidence  to  show  the  custom  of  the  land  office,  and  that  the  war- 
rants under  which  the  plaintiff  claimed,  had  not  issued  in  the  regular  course. 

A  survey  made  before*  the  commencement  of  the  suit,  but  not  accepted  until  after- 
wards, may  be  given  in  evidence. 

Evidence  cannot  be  given  of  the  character  of  a  deputy  surveyor,  not  a  witness  in 
the  cause,  by  whom  a  survey  was  made,  under  which  the  plaintiff' claims,  and 
who  was  himself  interested  in  it;  though  the  plaintiff' derives  title  from  it. 

WRIT  of  error  to  the  Court  of  Common  Pleas  of  Huntingdon 
county,  in  an  ejectment  brought  by  the  defendant  in  error  against 
the  plaintiffs  in  error. 

After  argument,  by  S.  Riddle  and  Tod,  for  the  plaintiffs  in 
error,  and  by  Allison  and  Burnside,  for  the  defendant  in  error — 

The  opinion  of  the  court  was  delivered  by 

TILGHMAN,  C.  J.  On  the  trial  of  this  cause,  in  the  Court  of 
Common  Pleas,  the  counsel  for  the  defendant  took  eight  bills  of 
exceptions,  of  which  the  second  and  sixth  have  been  abandoned. 
The  plaintiff  claimed  under  two  warrants,  dated  the  3d  of  March, 
1763, — one  to  James  Holding,  the  other,  to  Timothy  M'Kinly. 
The  defendants  claimed  under  two  warrants,  dated  the  6th  of  Sep- 
tember, 1762;  the  one  to  Edward  Nichols,  the  other  to  Joseph 
Nichols.  The  plaintiff's  warrants  were  executed  by  Richard  Tea, 
deputy  surveyor,  who  had  an  interest  in  them;  and  the  defendants 
alleged  that 'these  warrants  were  fraudulently  and  surreptitiously 
obtained. 

1.  The  plaintiff  having  given  in  evidence,  the  surveys  made  by 
Tea  on  his  warrants,  on  the  15th  of  May,  1765,  offered  a  connect- 
ed draft  of  the  two  surveys  in  the  handwriting  of  Tea,  dated  the 
18th  of  May,  1765,  without  proving  that  it  had  ever  been  in  the 
office  of  the  deputy  surveyor  of  the  county,  or  returned  to  the  sur- 
veyor general.  The  defendants  having  given  in  evidence,  that  Tea 
was  interested  in  these  surveys,  objected  to  the  connected  draft, 
tut  the  court  admitted  it  in  evidence;  and  this  was  the  first  excep- 
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tion.  The  courts  of  Pennsylvania  have  been  very  liberal  in  re- 
ceiving, as  evidence,  papers  which  have  been  found  in  the  offices 
of  the  deputy  surveyors.  These  papers  generally  contain  memo- 
randums of  the  original  work  of  the  deputy,  and  often  throw  light 
on  the  survey.  It  must  be  confessed,  however,  that  it  is  a  dan- 
gerous kind  of  evidence,  and  would  be  liable  to  great  abuse,  un- 
less confined  to  such  papers  as  appear  clearly  to  be  official.  When- 
ever it  is  offered,  therefore,  the  first  question  is,  Where  was  the 
paper  found  ?  Was  it  brought  from  the  office  of  the  present  de- 
puty, or  found  among  the  papers  of  a  deceased  deputy?  It  is 
not  to  be  admitted,  without  satisfactory  proof  of  its  being  official. 
Now,  in  the  present  instance',  no  good  account  of  the  connected 
draft  was  given.  It  was  not  enough,  that  it  was  in  the  handwrit- 
ing of  Tea;  especially  as  he  was  interested  in  the  surveys.  He 
might  have  made  the  draft  to  answer  his  own  purposes,  after  he 
had  ceased  to  be  in  office.  It  was  a  case,  in  which  the  previous 
evidence  of  its  being  an  official  paper  should  have  been  rigidly  in- 
sisted on.  That  previous  evidence  was  not  given,  and  I  am  there- 
fore of  opinion,  that  the  draft  should  have  been  rejected. 

3.  The  next  exception  (the  third,)  was  to  the  court's  opinion, 
in  rejecting  the  evidence  offered   by  the  defendants,  of  the  pro- 
ceedings of  the  board  of  property,  on  a  caveat  by  Dr.   William 
Smith,  against  Charles  Cox,  commonly  called  Barnaby  Barnes's 
case.     This  evidence  was  rejected,  as  irrelevant  to  the  matter  in 
issue,  and,  I  think,  properly  rejected.      It  had  no  relation  to  the 
cause  which  was  trying,  and  although  offered  under  pretence  of 
proving  the  custom  of  the  land  office,  appears,  in  fact,  to  have  been 
an  attack  upon  the  case  of  Barnaby  Barnes,  as  reported  by  Mr. 
Smith,  in  his  edition  of  the  laws  of  Pennsylvania. 

4.  The  fourth  exception,  was  to  the  rejection  of  a  copy  of  the 
records  of  the  land   office,  from  the  warrant  book  blotter,  head, 
"  Old  Purchase,"  certified  to  be  a  true  copy,  the  14th  of  February, 
1823;  and  the  copy  from  the  warrant  book  T.  4th  of  February, 
1755,  mentioned  in  the  bill  of  exceptions,  No.  4.     This  evidence 
was  offered  by  the  defendants,  in  order  to  prove  the  custom  of  the 
land  office,  and  to  show  that  the  warrants  to  James  Holding  and 
Timothy  M'Kinley,  were  fraudulently  obtained  by  Richard  Tea. 
If  the  evidence  had  this  tendency,  it  ought  to  have  been  admitted, 
because  the  fraud  in  obtaining  these  warrants  was  one  of  the  de- 
fendant's main  points.    Now,  it  appears  by  an  inspection  of  the  re- 
jected records,  that  twenty-six  warrants  were  issued  in  the  year 
175.5,  and  there  was  a  mark  on  the  record  of  each  warrant,  show- 
ing that  five  shillings  were   paid,   on  the  entry.     If  the  plaintiff 
could  not  show  a  similar  entry  and  mark  on  his  warrants,  it  was 
some  proof  that  the  regular  course  had  not  been  pursued.     It  is 
objected,  that  there  will  be  no  end  to  the  trial  of  causes,  if  evidence 
of  this  kind  is  admitted.     But  that  is  no  reason  for  rejecting  it.     I 
know  of  no  better  way  of  proving  the  custom  of  the  land  office* 
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than  by  showing  what  has  been  done  in  a  number  of  particular 
cases.  And  it  is  not  often  that  much  time  will  be  consumed  by 
evidence  of  this  kind.  It  is  not  to  be  procured  without  considera- 
ble expense,  and  therefore  will  not  be  resorted  to  but  in  case  of 
necessity.  Be  that  as  it  may,  it  is  the  right  of  the  party  to  offer 
it;  and  I  am  of  opinion,  that  in  the  case  before  us  there  was  error 
in  the  rejection  of  it. 

5.  The  defendants  next  offered  in  evidence,  a  copy  from  the 
warrant  book,  blotter,  1776,  which  was  rejected.  This  evidence 
was  of  a  nature  similar  to  t..at  mentioned  in  the  bill  of  exceptions, 
No.  4,  and  therefore  ought  to  have  been  admitted.  The  defendants 
also  offered  the  copy  of  a  warrant  to  Samuel  Purviunce.  It  does 
not  appear  that  this  warrant  had  any  relation  to  the  present  cause. 
It  was  therefore  rejected,  and  rightly. 

7.  The  seventh  exception,  was  to  the  rejection  of  the  official 
drafts  of  survey,  by  John  Canan,  deputy  surveyor,  on  the  warrants 
of  Joseph  and  Edward  Nichols.  These  surveys  were  not  returned 
and  accepted,  until  after  the  commencement  of  this  suit,  and  for  that 
reason  were  rejected.  The  surveys  only,  and  not  the  acceptance, 
were  offered  in  evidence.  I  do  not  see  how  this  evidence  could 
have  been  material  to  the  defendants,  because  the  plaintiff  could 
not  recover,  unless  he  showed  good  title  in  himself  prior  to  the 
commencement  of  this  suit;  and  the  title  which  he  had  shown, 
such  as  it  was,  was  long  prior  to  the  time  of  making  these  surveys. 
Nevertheless,  as  the  surveys  were  made  before  the  commencement 
of  the  suit, 'they  were  evidence.  If  surveys  had  been  returned  on 
these  two  warrants,  by  another  surveyor,  before  those  by  Canan, 
it  would  have  been  improper  in  Canan  to  make  these,  without  a 
special  order,  and,  if  made,  they  would  have  been  of  no  validity  till 
acceptance.  But,  under  the  circumstances  of  the  case,  there  was 
no  impropriety  in  the  execution  of  the  warrants  by  Canan,  on  the 
19th  of  January,  1S02,  and  I  am  of  opinion  they  ought  to  have 
been  received  in  evidence. 

S.  The  eighth  and  last  exception,  was  to  the  rejection  of  parol 
evidence,  offered  by  the  defendants,  of  the  character  of  Richard 
Tea.  The  court  was  right  in  the  rejection  of  this  evidence.  Tea 
was  not  a  witness  in  the  cause.  If  he  had  been,  his  character  might 
have  been  inquired  into.  But  the  title  of  the  plaintiff  was  not  to 
be  injured  by  the  character  of  the  deputy  surveyor,  even  though  he 
claimed  under  him.  Matters  of  property  are  not  to  be  decided  by 
the  character  of  the  parties.  In  criminal  cases,  the  defendant  is 
permitted  to  give  evidence  of  his  own  good  character,  and,  'if  he 
does,  he  may  be  contradicted  by  evidence  on  the  part  of  the  prose- 
cution. But,  in  civil  actions,  evidence  of  character  is  not  permit- 
ted, except  in  certain  ,iction>,  where,  from  the  nature  of  the  <-asc, 
the  plaintiff  puts  his  character  in  issue. 

Upon  the  v\  hole,  then,  I  am  of  opinion,  that  the  judgment  should 
be  reversed,  and  a  venire  de  novo  awarded. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 
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BLACKBURN  and  another  against  MARKLE. 

IN    ERROR. 

The  remedy  by  scire  facias,  given  by  the  defalcation  act  of  1705,  to  a  defendant,  to 
recover  a  sum  of  money  due  from  the  plaintiff",  is  confined  to  actions  in  which  a 
debt  or  damages  are  demanded  from  the  plaintiff',  and  does  not  extend  to  a  case, 
in  vliicli  the  plaintiff,  having  brought  an  ejectment  against  the  defendant,  it  is 
agreed  that  judgment  shall  be  entered  for  the  plaintiff',  and  that  the  sum  to  be 
paid  by  the  defendant  shall  be  determined  by  referees,  who  make  a  report  find- 
ing a  certain  sum  due  to  the  defendant. 

It  seems,  that  the  remedy  is  by  attachment. 

THIS  case  came  before  the  court,  on  a  writ  of  error  to  the  Court 
of  Common  Pleas  of  Huntingdon  county. 

Ephraim  Markle,  the  defendant  in  error,  issued  a  scire  facias 
against  Samuel  Blackburn  and  Jacob  Confare,  to  show  cause  why 
an  execution  should  not  go  against  them,  for  the  sum  of  twelve 
hundred  and  sixty-nine  dollars,  forty-six  cents,  which  had  been 
awarded  to  the  said  Markle,  by  the  report  of  certain  referees,  in 
an  action  in  which  Blackburn  and  Confare  were  plaintiffs,  and 
Markle  defendant.  The  circumstances,  under  which  the  award 
was  made,  were  these: — Blackburn  and  Confare  brought  an  eject- 
ment against  Markle,  who  had  some  equitable  claim  to  the  land  in 
dispute.  It  was  agreed  between  them,  that  judgment  in  the  eject- 
ment should  he  entered  for  the  plaintiffs,  and  that  a  reference,  by 
rule  of  court,  should  be  made  to  three  men,  "  who,  taking  into 
view  all  the  circumstances  of  the  transaction,  were  to  make  report 
what  sum  was  to  be  paid  to  the  defendant;  the  plaintiffs  holding 
both  properties  mentioned  in  the  articles  of  exchange.  Articles  of 
exchange  to  be  delivered  up,  on  the  report  being  made  and  con- 
firmed." The  arbitrators  made  an  award  for  twelve  hundred  and 
sixty-nine  dollars,  forty-six  cents,  to  be  paid  to  Markle,  the  de- 
fendant; upon  which  he  entered  judgment,  and  issued  an  execution. 
That  judgment  and  execution  were  reversed  by  this  court,  on  a  writ 
of  error,*  after  which  Markle  issued  the  scire  facias,  which  is 
now  the  subject  of  consideration.  He  obtained  judgment  on  the 
scire  facias,  and  whether  that  judgment  was  lawful,  was  the  ques 
tion. 

Shippen  and  Thompson,  for  the  plaintiffs  in  error. 

M*  Mullen,  for  the  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

TILGHMAN,  C.  J.  The  defendant  in  error,  has  endeavoured  to 
support  his  judgment  on  the  scire  facias,  by  the  "  act  for  defalca- 
tion," passed  in  the  year  1705,  (1  Sm.  L.  49.)  It  is  enacted,  in 

*  See  6  £inn.  174. 
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the  third  section  of  that  act,  "  that  in  all  cases  where  the  plaintiff 
and  defendant  having  accounts  to  produce,  one  against  another, 
shall  consent  to  a  rule  of  court  for  referring  the  adjustment  thereof 
to  certain  persons,  mutually  chosen  by  them  in  open  court,  the 
award  or  report  of  such  referees,  being  made  according  to  the  sub- 
mission of  the  parties,  and  approved  of  by  the  court,  and  entered 
upon  the  record,  or  roll,  shall  have  the  same  effect,  and  shall  be 
deemed  and  taken  to  be  as  available  in  law,  as  a  verdict  given  by 
twelve  men;  and  the  party,  to  whom  any  sum  or  sums  of  money  is 
thereby  awarded  to  be  paid,  shall  have  judgment,  or  *  scire  facias 
for  the  recovery  thereof,  as  the  case  may  require,  and  is  herein  be- 
fore directed,  concerning  sums  found  and  settled  by  jury."  The 
former  part  of  the  act  directs,  that  where,  on  a  trial  by  jury,  it 
should  be  found  that  a  sum  of  money  was  due  from  the  plaintiff 
to  the  defendant,  the  sum  so  found,  should  be  recorded  with  the 
verdict,  and  be  deemed  a  debt  of  record;  and  if  the  plaintiff  should 
refuse  to  pay  the  same,  the  defendant,  for  recovery  thereof,  should 
have  a  scire  facias  against  the  plaintiff;  and  have  execution  for  the 
same,  with  the  costs  of  that  action.  From  a  consideration  of  all  the 
parts  of  this  act,  the  cases  in  which  a  defendant  may  recover  a  sum 
of  money  from  a  plaintiff,  must  be  confined  to  actions  in  which  a 
debt  or  damages  are  demanded  by  the  plaintiff.  It  was  not  intend- 
ed, that  two  judgments,  one  for  the  plaintiff  and  the  other  for  the 
defendant,  should  be  entered  in  the  same  action.  If  the  jury  found 
a  verdict  for  the  plaintiff,  he  would  be  entitled  to  judgment.  But 
if  the  verdict  should  be,  that  a  sum  of  money  was  due  from  the 
plaintiff  to  the  defendant,  it  was  to  be  considered  as  a  debt  of  record, 
on  which  a  scire  facias  might  issue.  In  such  case,  the  defendant 
would  recover  the  costs,  not  only  of  the  scire  facias,  but  the  ori- 
ginal action,  which  would  be  most  unjust,  if  the  plaintiff  obtained 
judgment  in  the  original  action.  Now,  consider  the  case  before 
us.  The  plaintiff,  in  the  ejectment,  obtained  a  judgmentybr  landt 
which  was  what  he  demanded,  and  not  money.  In  a  case  of  that 
kind,  it  was  impossible,  that,  upon  a  comparison  and  settlement 
of  accounts,  a  balance  of  money  should  be  due  from  the  plaintiff. 
Where  one  claims  land,  and  another  money,  there  can  be  no  ba- 
lance, because  the  objects  on  each  side  are  of  a  different  nature.  It 
was  a  case,  then,  not  in  the  contemplation  of  the  act  of  assem- 
bly. The  reference  was  of  a  matter  collateral  to  the  action  of 
ejectment.  Nevertheless,  it  was  a  subject,  which,  under  a  rule  of 
court,  might  be  submitted  to  arbitration,  and  if  either  party  failed 
to  comply  with  the  award  made  in  pursuance  of  such  rule,  it  would 
be  a  contempt  of  court,  which  might  be  punished  by  attachment. 
The  plaintiffs  in  error  say,  that  the  award  in  this  case,  was  not  con- 
formable to  the  submission  of  the  parties,  and  therefore  ought  not 
to  have  been  entered.  On  that  point,  we  give  no  opinion.  All  that 
is  to  be  decided  in  this  case,  is,  whether  the  judgment  on  the  scire 
facias  was  good.  If  supportable,  it  would  only  be  by  the  act  of 
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assembly  which  I  have  mentioned;  for,  at  common  law,  a  judgment 
cannot  be  given,  that  a  defendant  should  recover  a  sum  of  money 
of  the  plaintiff.  But  the  case  is  not  within  the  act  of  assembly, 
and  therefore  the  judgment  was  erroneous.  The  judgment  and 
execution  are  to  be  reversed,  and  the  record  remitted  to  the  Court 
of  Common  Pleas. 

DUNCAN,  J.,  having  been  counsel  in  the  cause,  gave  no  opinion. 

Judgment  reversed. 


NOVEMBER  1,  1824.] 

MILLER  against  SMITH. 

IN  ERROR. 

It  is  not  necessary,  that  the  notice  required  to  be  given  to  a  justice  of  the  peace, 
prior  to  commencing-  an  action  against  him  for  the  penalty  of  fifty  pounds,  im- 
posed by  the  act  of  the  14th  of  February,  1729,  for  marrying  a  minor,  without 
Ihe  consent  of  parent  or  guardian,  should  state  that  there  was  no  publication  of 
banns.  A  substantial  notice  of  the  cause  of  action  is  alone  required. 

ON  the  return  of  a  writ  of  error,  to  the  Court  of  Common  Pleas 
of  Bedford  county,  it  appeared  that  Mathias  Smifh,  the  plaintiff 
helow,  brought  this  action  against  John  Miller,  esq.,  a  justice  of 
the  peace,  to  recover  a  penalty  of  fifty  pounds,  for  marrying  the 
plaintiff's  daughter  Mary,  an  infant  under  the  age  of  twenty-one 
years,  to  Jacob  Wolf,  without  her  father's  consent. 

Thirty  days  prior  to  the  commencement  of  the  suit,  the  plaintiff 
served  upon  the  defendant  the  following  notice: 

"  To  John  Miller,  Esq. 

"  Sir — Take  notice,  that  by  an  act  of  assembly  of  this  com- 
monwealth, passed  in  the  year  of  our  LORD  one  thousand  seven, 
hundred,  entitled,  'An  act  for  the  preventing  of  clandestine  mar- 
riages,' it  is,  amongst  other  things,  provided,  that  all  marriages, 
not  forbidden  by  the  law  of  GOD,  shall  be  encouraged;  but  the  pa- 
rents or  guardians  shall,  if  conveniently  they  can,  be  first  consult- 
ed, and  the  parties'  intentions  of  marriage  shall  be  made  public,  by 
affixing  the  same  on  the  court  house  or  meeting  house  door  in  each 
respective  county,  where  the  parties  reside,  one  month  before  the 
solemnization  thereof,  which  publication  shall  be  signed  by  a  jus- 
tice of  the  peace  of  the  county;  as,  by  reference  to  the  said  act, 
will  more  fully  appear.  And  that  by  an  act,  entitled,  <  A  supple- 
ment to  the  act,  entitled,  an  act  for  preventing  clandestine  mar- 
riages,' it  is  further  provided,  that  no  justice  of  the  peace  shall 
subscribe  his  name  to  the  publication  of  any  marriage,  intended  to 
])&  had  between  any  pei'sons  whatsoever,  unless  one  of  the  persons 
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at  least  lives  in  the  county  where  such  justice  dwells,  and  unless 
such  justice  shall  likewise  have  first  produced  to  him  a  certificate 
of  the  consent  of  the  parent  or  parents,  guardian  or  guardians, 
master  or  mistress  of  the  persons  whose  names  or  banns  are  to  be 
so  published,  if  either  of  the  parties  be  under  the  age  of  twenty- 
one  years,  or  under  the  tuition  of  their  parents,  or  be  indented 
servants,  if  such  parent,  guardian,  master  or  mistress,  live  within 
this  province,  or  can  be  consulted  with.  And  that,  if  any  justice 
of  the  peace,  clergyman,  minister,  or  other  person,  shall  take 
upon  him  or  them  to  join  in  marriage  any  person  or  persons,  or  if 
any  justice  of  the  peace  shall  be  present  at  and  subscribe  his 
name,  as  a  witness  to  any  marriage  within  this  province,  without 
such  publication  being  first  made,  as  aforesaid,  such  justice  of  the 
peace,  clergyman,  minister,  or  other  person,  taking  upon  him  to 
sign,  make,  or  cause  to  be  made,  any  publication  contrary  to  the 
directions  of  this  act,  or  shall  marry  or  join  in  marriage,  any  per- 
son or  persons  not  published,  as  in  the  aforesaid  act  of  assembly 
and  by  this  act  is  direcU-d,  every  justice  of  the  peace,  clergyman, 
minister,  or  o'ij^r  person,  so  offending,  shall,  for  every  such  of- 
.  forfeit  the  sum  of  fifty  pounds,  to  be  recovered  in  any  court 
of  record  within  this  province,  by  bill,  plaint,  or  information  by 
the  person  or  persons  grieved,  &c. 

"  You  will  further  take  notice,  that  you  did,  contrary  to  the 
provisions  of  the  said  acts  of  assembly,  on  or  about  the  22d  day  of 
August,  now  last  past,  marry  and  join  in  marriage  Mary  Smithy 
daughter  of  Mathias  Smith,  of  the  township  of  Bedford,  in  the 
county  of  Bedford,  the  said  Mary  being  then  and  there  under  the 
age  of  twenty-one  years,  and  under  the  tuition  of  her  said  father, 
to  one  Jacob  Wolf,  without  the  consent  of  the  said  Mathias  Smith 
being  thereto  first  had  and  obtained.  And  that,  unless  within  the 
space  of  thirty  days  after  the  delivery  of  this  notice,  you  tender 
sufficient  amends  to  the  said  Mathias  Smith,  I,  as  the  attorney  of 
the  said  Mathias,  will  commence  a  suit  against  you  for  the  afore- 
said penalty  of  fifty  pounds,  equal  in  value  to  one  hundred  and 
thirty-three  dollars,  and  thirty-three  cents  and  one-third  of  a  cent, 
by  a  writ  of  summons  in  debt,  out  of  the  Court  of  Common  Pleas 
of  the  said  county  of  Bedford,  in  the  name  and  for  the  use  of  the 
said  Mathias  Smith,  for  that  you,  in  the  execution  of  your  office 
of  a  justice  of  the  peace  in  and  for  the  said  county  of  Bedford,  did, 
contrary  to  the  said  acts  of  assembly,  marry  and  join  in  marriage, 
as  aforesaid,  the  said  Mary  Smith,  daughter  of  the  said  Mathias, 
to  the  said  Jacob  Wolf ;  she,  the  said  Mary,  being  then  under 
the  age  of  twenty-one  years,  and  under  the  tuition  of  her  said  fa- 
ther, without  the  consent  of  the  said  Mathias  Smith  being  first 
had  and  obtained. 

James  M.  Russel, 
Attorney  for  Mathias  Smith* 
'  Sept.  12th,  1820. 
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After  this  notice  had  been  read,  the  plaintiff  offered  to  prove, 
that  about  three  years  before,  the  defendant  had  united  in  marriage 
Jacob  IVolf  and  Mary  Smith,  the  daughter  of  the  plaintiff ;  that 
the  said  Mary  was  about  sixteen  or  seventeen  years  old  at  the  time; 
that  the  plaintiff  did  not  consent  to  the  marriage,  and  that  there 
was  no  publication  of  banns. 

The  counsel  for  the  defendant  objected  to  the  testimony,  on  the 
ground  that  the  notice  did  not  state  that  there  was  no  publication 
of  banns;  but  the  court  permitted  the  evidence  to  be  given,  and 
sealed  a  bill  of  exceptions. 

M'Culloch,  for  the  plaintiff  in  error. 

Thompson,  for  the  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

TILGHMAN,  C.  J.  This  is  an  action  brought  by  Mathias  Smith 
against  John  Miller,  a  justice  of  the  peace,  for  the  penalty  of  fifty 
pounds,  for  marrying  Mary,  the  daughter  of  the  said  Mathias,  an 
infant,  under  the  age  of  twenty-one  years,  to  Jacob  Wolf,  with- 
out the  consent  of  her  father,  contrary  to  the  act  of  assembly  in 
such  case  made  and  provided.  The  plaintiff  gave  notice  of  the 
intended  action  to  the  defendant,  thirty  days  before  it  was  com- 
menced. On  the  trial  of  the  cause,  the  plaintiff  offered  to  give  evi- 
dence, tha.t  the  defendant  had  married  his  daughter  Mary  to  Jacob 
Wolf;  that  at  the  time  of  the  marriage,  the  said  Mary  was  under 
the  age  of  twenty-one  years;  that  the  plaintiff  did  not  consent  to 
the  marriage,  and-  that  there  was  no  publication  of  banns.  To  this 
evidence,  the  defendant  objected;  but  the  court  admitted  it,  and  the 
counsel  of  the  defendant  excepted  to  their  opinion.  The  objection 
is  founded  on  the  insufficiency  of  the  notice  given  by  the  plaintiff  to 
the  defendant,  previous  to  the  commencement  of  the  action — it  is 
said  to  be  insufficient  in  this,  that  there  is  no  mention  of  the  banns 
not  being  published, -which  the  defendant  conceives  to  be  essential, 
because,  as  he  supposes,  no  penalty  is  incurred,  where  there  has 
been  a  publication  of  banns,  even  though  the  consent  of  the  parent 
was  not  given.  Whether  this  be  the  true  construction  of  the  law, 
it  is  unnecessary  to  decide.  The  question  is,  Whether,  under  the 
pleadings  in  the  cause,  and  the  notice  given,  the  evidence  offered 
by  the  plaintiff  was  admissible?  It  was  alleged  in  the  declaration, 
that  there  was  no  publication  of  banns.  The  act  of  the  21st  of 
March,  1772,  directs  that  thirty  days'  notice  shall  be  given  of  the 
intended  writ  or  process;  "  in  which  notice  shall  be  clearly  and 
explicitly  contained  the  cause  of  action  which  the  said  party  hath, 
or  daimeth  to  have,  against  such  justice  of  the  peace."  The  no- 
tice in  the  present  case,  in  the  first  place,  recited  at  large  the  act 
for  the  preventing  of  clandestine  marriages,  passed  in  the  year 
1700,  and  the  supplement  thereto,  passed  the  4th  of  February, 
1729-30.  It  then  informs  the  defendant,  thaf  unless  he  tenders 
sufficient  amends,  a  suit  will  be  commenced  against  him  to  recjver 
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the  aforesaid  penalty  of  fifty  pounds,  and  concludes  as  follows:— 
"For  that  you,  in  the  execution  of  your  office  of  a  justice  of  the 
peace,  in  and  for  the  said  county  of  Bedford,  did,  contrary  to  the 
said  acts  of  assembly,  marry  and  join  in  marriage,  as  aforesaid,  the 
said  Mary  Smith,  daughter  of  the  said  Mathias.  to  the  said  Jacob 
Wolf;  she,  the  said  Mary,  being  then  under  the  age  of  twenty- 
one  years,  and  under  the  tuition  of  her  said  father,  without  the 
consent  of  the  said  Mathias  Smith  being  first  had  and  obtained." 
It  is  not  necesary,  that  the  notice  should  have  all  the  form  and 
accuracy  of  a  declaration.  It  is  enough,  if  it  gives  the  defendant 
substantial  notice  of  the  cause  of  action.  Now,  in  this  case,  the 
tvvp  acts  of  assembly  were  set  forth  in  the  notice,  and  the  defend- 
ant was  told,  that  the  plaintiff  intended  to  sue  him  for  the  penalty 
of  fifty  pounds,  for  marrying  his  daughter,  an  infant,  to  Jacob 
Wolf,  without  her  father's  consent,  contrary  to  the  said  acts  of  as- 
sembly/ This  was  substantial  notice  of  the  matter  for  which  he 
was  to  be  sued.  The  acts  of  assembly  were  put  before  him,  and 
he  was  informed  that  the  plaintiff  would  proceed  against  him,  by 
an  action  of  debt,  for  the  penalty  of  fifty  pounds.  No  further  no- 
tice was  necessary,  to  enable  him  to  prepare  for  his  defence.  If, 
as  his  counsel  contended,  he  was  not  subject  to  the  penalty,  in  case 
the  banns  had  been  published,  in  the  manner  prescribed  in  the 
second  section  of  the  supplementary  act,  all  that  he  had  to  do  was 
to  procure  evidence  of  such  publication.  In  the  case  of  Mit- 
chell v.  Cowgill,  (4  Sinn.  20,)  this  court  decided,  that  it  was  suf- 
ficient to  give  notice,  that  a  suit  would  be  commenced  against  the 
justice  for  the  penalty  of  fifty  pounds,  without  specifying  the  kind 
of  writ  or  the  kind  of  action .  The  English  courts  had  construed 
their  own  statute,  (24  Geo.  2.  c.  44,)  from  which  ours  was  copied, 
with  greater  strictness  against  those  who  brought  suits  against  jus- 
tices, than  appeared  to  us  to  be  reasonable;  and  I  believe  that  the 
English  judges  have  lately  become  sensible  that  they  have  gone 
too  far,  and  have  manifested  a  disposition  to  recede  a  little  from  a 
construction,  by  which  actions  against  magistrates  were  in  danger 
of  being  entirely  defeated.  We  are  inclined  to  construe  our  statute 
liberally,  in  favour  of  the  justice, 'for  the  purpose  of  affording  him 
a  fair'  and  substantial  protection;  but  not  to  strain  it  so  far  as  to 
embarrass  and  defeat  the  party,  who  seeks  redress  for  a  supposed 
injury,  when  he  has  honestly  endeavoured  to  comply  with  the  law, 
and  has  really  given  notice  to  the  justice,  of  every  thing  which  is 
necessary  to  put  him  on  his  guard,  and  enable  him  to  prepare  for 
his  defence.  I  am  of  opinion,  that  this  was  done  by  the  plaintiff, 
in  the  notice  now  under  consideration,  and  therefore  his  evidence 
was  properly  admitted. 

Judgment  affirmed. 


October,  1S24.]         OF  I'KNNSYLVAJX 

[CHAMBEBSBTTHO,  NOVEMBEB  1,   1824.J 

BARTON  and  others  against  GLASGO. 

IN    ERROR. 

If  the  person  under  whom  the  defendant  claims  was  living  on  the  land  in  dispute, 
and  holding  it  by  actual  settlement,  at  \hc  time  at  which  the  warrant  under 
which  the  plaintiff  derives  title  was  taken  out,  and  the  survey  made,  and  this 
possession  \v;is  continued,  with  some  intervals,  (during  which  no  person  was  ac- 
tually on  the  land,)  down  to  the  defendant,  it  is  not  error  to  instruct  the  jury, 
that  these  facts  repel  any  general  presumption  of  abandonment,  and  that,  in  the 
opinion  of  the  court,  the  evidence  does  not  establish  an  abandonment  of  the  im- 
provement. 

If  the  court  is  not  called  upon  to  instinct  the  jury  on  any  particular  point,  and  in  its 
general  charge,  lays  down  the  general  principles  of  law  correctly,  the  judgment 
will  not  be  reversed,  because  a  more  pertinent  charge  might  have  been  given. 
If  there  are  particular  circumstances,  which  exempt  the  case  from  the  general 
rule,  it  is  the  business  of  the  counsel  to  ask  the  court's  opinion  of  the  law  on 
those  circumstances. 

If  a  settler  has  not  marked  the  extent  of  his  claim  on  the  ground,  a  person  who 
intends  to  take  up  land  near  him,  should  request  him  to  mark  his  lines ;  and  if, 
without  such  request,  a  warrantee  proceeds  to  make  his  survey,  he  acts  at  his 
own  peril;  and,  in  case  of  a  dispute,  it  must  be  decided  by  the  opinion  of  a  jury, 
as  to  a  reasonable  location  of  the  settler's  tract ;  regard  being  had  to  shape,  soil, 
water,  and  other  circumstances. 

WRIT  of  error  to  the  Common  Pleas  of  Huntingdon  county. 

In  the  court  below,  it  was  an  action  of  ejectment,  brought  by  IVil- 
liam  P.  C.  Burton  and  others  against  John  Glasgo.  The  dispute, 
which  was  about  nine  acres  of  land,  was  occasioned  by  an  interference 
of  the  tracts  held  by  the  plaintiffs  and  the  defendant  The  plaintiffs 
claimed  under  a  warrant  for  four  hundred  acres  to  Samuel  Scott,  the 
1st  of  February,  1794,  on  which  there  was  a  survey  of  four  hun- 
dred and  thirty-three  acres,  one  hundred  and  thirty-three  perches, 
made  the  24th  of  May,  1794,  and  returned  the  29th  of  Septem- 
ber, 1795.  The  defendant  claimed  under  an  improvement  by  John 
Hess,  in  the  year  1785.  Hess  conveyed  to  John  Lichty,  the  22d 
of  September,  17S5,  who  conveyed  to  John  Hunter,  the  20th  of 
September,  1792,  who  conveyed  to  John  Glasgo,  the  defendant, 
the  8th  of  •flpril,  1795.  The  defendant  took  out  a  warrant  for 
three  hundred  acres,  the  21st  of  November,  1810,  on  which  a  sur- 
vey of  three  hundred  and  twenty-two  acres,  seventy-five  perches, 
was  made,  on  the  21st  of  November,  1810,  and  a  patent  issued  to 
the  defendant,  the  20th  of  December,  1S15.  No  step  was  taken 
towards  ascertaining  the  bounds  of  the  improvement  under  which 
the  defendant  derived  his  title,  till  about  the  year  1301;  when  an 
inofficial  survey  was  made,  and  the  lines  and  boundaries  marked. 
Some  alteration  was  made  in  these  boundaries,  by  the  official  sur- 
vey on  the  defendant's  warrant,  in  1810,  but  both  these  surveys 
included  the  land  in  dispute.  The  plaintiffs  gave  evidence,  to 
prove  that  the  defendant's  official  survey  did,  in  fact,  contain  three 
hundred  and  eighty-one  acres,  one  hundred  and  forty-nine  perches. 
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The  opinion  of  the  court  was  not  asked  on  any  point  of  law,  by 
either  party;  but  when  the  following  charge  had  been  delivered  by 
the  president,  it  was  excepted  to  by  the  counsel  for  the  plaintiffs: 

"  The  plaintiff  claims  under  warrant  and  survey,  the  defendant 
under  an  ancient  settlement.  If  the  land  was  vacant,  when  the 
plaintiffs  located  their  warrant,  by  actual  survey  upon  the  ground, 
their  title  would  prevail.  If  actually  appropriated,  by  a  resident 
settlement  upon  the  ground,  then  the  plaintiffs'  warrant  and  survey 
would  not  prevail  against  it. 

"The  plaintiffs  contend,  the  land  was  vacant  at  the  date  of  their 
warrant  and  survey:  1.  Because  they  say  the  settlement  and  im- 
provement, under  which  the  defendant  claims,  had  been  aban- 
doned; and,  secondly,  Because  they  say  that  the  said  improvement, 
even  if  not  abandoned,  never  did  include  the  spot  of  land  in  dis- 
pute. 

"If  Hunter  was  actually  on  the  land  in  dispute,  at  the  date  of 
the  plaintiffs'  warrant  and  survey,  holding  it  by  actual  settlement  and 
improvement,  that  would  repel  the  general  presumption  of  aban- 
donment. If  the  survey  was  void  in  the  beginning,  it  could  not 
become  valid  by  any  subsequent  act. 

"  John  Hess  was  in  possession  between  1766  and  1788.  We  do 
not  know  how  long  he  continued.  Hess  sold  to  John  Lichty,  on 
the  22d  of  September,  1788.  We  know  of  no  possession  in  him. 
jLichtysold.  to  John  Hunter,  in  September,  1792.  He  continued 
in  possession,  as  he  states,  from  that  period,  or  very  shortly  after 
it,  till  the  fall  of  1794;  consequently,  he  was  in  possession  at  the 
date  both  of  the  plaintiffs'  warrant  and  survey.  He  sold  to  the 
defendant,  on  the  8th  of  Jlpril,  1795.  Glasgo  leased  it  to  Plop- 
kins,  in  1797,  for  three  years.  The  survey  round  the  defendant's 
claim,  by  Steel,  is  supposed  to  have  been  made  about  the  year 
1801.  In  the  mean  time,  the  defendant  worked  the  land  by  his 
sons,  he  living  three  miles  distant;  and  about  1806  or  1807,  Wil- 
liam Glasgo  built  his  new  house.  The  defendant  afterwards  moved 
on,  and  has  continued  there  ever  since.  The  evidence  does  not,  in 
our  opinion,  establish  a  general  abandonment. 

u  The  principal  question  in  the  cause,  as  the  evidence  appears 
to  the  court,  is,  Whether  the  particular  spot  in  controversy  was  so 
situated,  in  relation  to  the  place  of  residence  and  the  improvement 
made,  as  to  indicate,  by  a  reasonable  presumption,  that  it  consti- 
tuted part  of  it?  The  settler  had  a  right  to  include  it.  He  had  a 
right,  in  anyway,  to  demonstrate  his  intention  to  do  so. 

"It  is  a  point  to  be  decided  by  the  jury,  whether  it  was  intended 
as  a  part  or  not,  by  its  distance  or  its  proximity,  the  nature  of  the 
soil,  the  waters,  and  any  other  considerations  in  relation  to  its  po- 
sition. If  these  circumstances  indicated  the  particular  spot  in  dis- 
pute, as  a  part  ef  the  general  tract  of  the  settler,  so  as  to  give  rea- 
sonable notice  of  the  fact  to  the  subsequent  warrantee,  it  would 
have  been  fraudulent  in  him  to  have,  under  such  circumstances, 
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included  it.  On  the  other  hand,  if  it  was  so  remote,  from  distance 
and  local  situation,  as  to  furnish  no  indication  of  the  settler's  in- 
tention to  include  it,  then  the  warrantee  would  have  been  justifia- 
ble in  appropriating  it  to  himself  by  survey,  unless  he  had  express 
notice  of  the  settler's  intention  to  include  it.  A  case  may  be  so 
situated,  as  to  render  it  extremely  difficult  for  a  jury  to  decide;  but 
when  called  on,  they  must  do  so  in  the  mode  best  calculated  to 
protect  the  rights  of  the  parties.  The  evidence,  and  the  decision, 
of  facts,  are  referred  to  the  jury — we  have  stated  the  law;  it  is 
for  you,  conformably  to  the  one  and  the  other,  to  find  your  ver- 
dict. 

"  The  act  of  the  Sth  of  April,  1785,  was  intended  to  prohibit 
inofficial  and  unauthorized  surveys  from  being  made,  and  persons 
from  marking  unauthorized  lines  upon  the  ground,  by  which  set- 
tlers and  others  might  be  deterred  from  appropriating  such  land 
to  themselves.  Therefore  it  is,  that  warrants  cannot  be  taken  out 
and  applied  to  such  previous  surveys,  so  as  to  give  any  title. 

"  In  the  case  before  us,  the  warrant  is  dated  the  1st  of  Februa- 
ry, 1794;  the  survey,  not  until  the  24th  of  May,  1794;  a  receipt 
for  surveying  fees,  and  incidental  expenses,  the  19th  of  April y 
1794.  The  presumption  is,  that  the  warrant  issued  the  day  it  bears 
date,  and  that  the  survey  was  made  the  day  it  purports  to  have  been 
made.  The  fact  of  the  certificate,  for  the  payment  of  the  purchase 
money,  bearing  date  after  the  date  of  the  survey,  does  not  in  law 
defeat  the  plaintiffs'  right  to  recover.  It  is  well  accounted  for,  by 
supposing  the  money  paid,  was  credited  in  the  usual  way  to  the  no- 
minal warrantee,  and  this  was  afterwards  procured  by  William 
Barton  to  supply  the  place  of  a  deed  poll." 

Shippen,  for  the  plaintiffs  in  error. 

Ml Mullen,  for  the  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

TILGHMAN,  C.  J.  The  errors  which  have  been  assigned,  may 
be  reduced  to  three  heads: — 

I.  The  court  instructed  the  jury,  that  if  Hunter,  under  whom, 
the  defendant  claims,  was  actually  living  on  the  land  at  the  date  of 
the  plaintiffs'  warrant  and  survey,  holding  by  actual  settlement,  it 
would  repel  any  general  presumption  of  abandonment,  and  that,  in 
their  opinion,  the  evidence  did  not  establish  a  general  abandon- 
ment of  the  defendant's  improvement.  This  is  said  to  be  an  erro- 
neous direction,  but  to  me  it  appears  clearly  right.  The  defendant 
proved  an  actual  possession  and  settlement  by  John  Hess,  conti- 
nued, with  some  intervals,  (during  which  no  person  was  actually 
on  the  land,)  down  to  himself;  and,  in  particular,  he  proved  that 
Hunter,  from  whom  he  purchased,  was  living  on  the  land  at  the 
very  time  the  warrant  of  the  plaintiffs  was  taken  out,  and  their  sur-  . 
vey  made.  How  was  it  possible,  then,  that  there  could  be  any 
legal  presumption  of  an  abandonment  of  the  defendant's  improve* 
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inent?  It  would  have  been  a  presumption  in  the  face  of  fact  and 
truth.  If  the  plaintiffs'  counsel  had  thought  proper  to  ask  the 
court's  opinion,  whether  the  facts  sworn  to  by  the  defendant's  wit- 
nesses, if  believed  by  the  jury,  amounted  to  an  abandonment,  the 
answer  ought  to  have  been,  that  they  did  not.  Questions  of  aban- 
donment often  depend  on  complicated  facts,  and  are  left  to  the 
jury;  but  here  the  matter  was  so  plain,  that  the  court  would  have 
been  justified  in  charging  the  jury,  that  upon  the  facts,  if  believed, 
there  was,  in  law,  no  abandonment. 

2.  The  second  error  assigned  is.,  in  saying,  that  if  the  plaintiffs7 
survey  was  void  in  the  beginning,  it  could  not  become  valid  by  any 
subsequent  act.    To  understand  this  error,  it  must  be  noticed,  that 
it  had  been  contended  by  the  defendant's  counsel,  that  the  plain- 
tiffs' survey  was  void,  under  the  act  of  &pril,  1785,  because  it  was 
made  before  the  warrant  came  to  the  hands  of  the  deputy  surveyor. 
The  court  said,  that  if  the  survey  was  void  by  the  positive  enact- 
ment of  an  act  of  assembly,  nothing  subsequent  could  make  it  good. 
But  they  also  said,   that  from  the  evidence,  it  ought  to  be  con- 
cluded, that  the  warrant  was  in  the  hands  of  the  surveyor  before 
he  made  the  survey.     So  that,  certainly,  the  plaintiffs  cannot  say 
they  were  injured  by  this  part  of  the  charge. 

3.  But  the  error  principally  relied  on,  is  supposed  to  lie  in  the 
following  expressions:  "The  principal  point  in  the  cause,  as  the 
evidence  appears  to  the  court,   is,  whether  the  particular  spot  in 
controversy,  was  so  situated  with  respect  to  the  place  of  residence, 
and  the  improvement  made,  as  to  indicate,  by  a  reasonable  pre- 
sumption, that  it  constituted  part  of  it.     The  settler  had  a  rigJit  to 
include  it — he  had  a  right,  in  any  way,  to  demonstrate  his  intention 
to  do  it.     It  is  a  point  to  be  decided  by  the  jury,  whether  it  was 
intended  as  a  part  or  not,  by  its  distance,  or  its  proximity,  the  na- 
ture of  the  soil,  the  waters,  and  any  other  considerations  in  relation 
to  its  position.    If  these  circumstances  indicated  the  particular  spot 
in  dispute,  as  a  part  of  the  general  tract  of  the  settler,  so  as  to  give 
reasonable  notice  of  the  fact  to  the  subsequent  warrantee,  it  would 
have  been  fraudulent  in  him,  to  have,  under  such  circumstances, 
included  it.     On  the  other  hand,  if  it  was  so  remote,  as,  from  dis- 
tance and  local  situation,  to  furnish  no  indication  of  the  settler's 
intention  to  include  it,  the  warrantee  would  have  been  justifiable 
in  appropriating  it  to  himself  by  survey,  unless  he  had  express  no- 
tice of  the  settler's  intention  to  include  it.     The  evidence  and  the 
decision  of  facts  are  referred  to  the  jury;  we  have  stated  the  law — 
it  is  for  the  jury,  in  conformity  to  the  facts  and  the  law,  to  give 
their  verdict."    Now,  as  the  attention  of  the  court  was  not  pointed 
to  any  particular  matter  of  law,  by  request  of  the  plaintiffs'  coun- 
sel, what  we  have  to  decide  is,  not  whether  it  was  not  possible  to 
deliver  a  more  pertinent  charge,  but  whether  there  was  error  in 
that  which  was  delivered.     The  court  undertook  to  lay  down  the 
general  law,  between  a  settler  and  a  warrantee.   And  I  cannot  say, 
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that,  in  their  general  principles,  there  was  any  error.  If  there  are 
particular  circumstances  which  exempt  the  case  from  the  general 
rule,  it  is  the  business  of  the  counsel  to  ask  the  court's  opinion  of 
the  law  on  those  circumstances.  When  Hess  made  his  improve- 
ment, he  had  a  right  to  take  up  four  hundred  acres  under  it,  though 
he  might  take  as  much  less  as  he  pleased.  And  if  he  had,  even  in 
an  inofficial  manner,  designated  his  boundaries,  however  little  they 
might  contain,  any  other  person  might  have  taken  up  all  the  land 
without  them.  But  if  a  settler  has  made  no  indication  of  the  ex- 
tent of  his  claim,  it  would  be  prudent  in  any  other  person  who 
means  to  take  up  land  near  him,  to  call  on  him,  and  request  him  to 
mark  his  lines.  If  this  request  is  not  made,  but  a  warrantee  pro- 
ceeds to  make  his  survey,  it  must  be  at  his  own  peril;  for,  in 
case  of  a  dispute,  I  know  no  way  of  deciding  it,  but  by  the  opinion 
of  a  jury,  as  to  a  reasonable  location  of  a  settler's  tract;  regard  be- 
ing had  to  shape,  soil,  water,  and  other  circumstances.  The  set- 
tler, it  is  true,  has  no  right  to  more  than  four  hundred  acres — but 
the  warrantee  cannot  locate  these  four  hundred  acres,  just  as  he 
pleases.  The  jury  must  decide  between  them.  But  if  the  settler 
refuses,  on  request,  to  mark  his  boundaries,  his  conduct  is  so  un- 
reasonable, that  every  presumption  should  be  made  against  him. 
He  has  no  ri<z;ht  to  keep  a  large  body  of  land  vacant,  under  pretence 
of  a  title  to  four  hundred  acres  in  any  direction  he  chooses.  These 
are  the  general  principles  which  have  been  heretofore  laid  down 
by  this  court,  and  I  do  not  see  any  thing  in  this  charge  materially 
differing  from  them.  Almost  every  case  has  peculiar  circumstances, 
on  which  points  of  law  arise.  But  it  certainly  is  not  the  duty  of 
this  court,  to  be  astute  in  reversing  judgments,  for  matters  on 
which  the  court  below  has  given  no  opinion,  and  on  which  we 
must  suppose,  it  Would  have  given  a  right  opinion,  had  it  been 
asked.  In  the  present  instance,  I  do  not  perceive  error  in  any 
thing  that  was  said,  or  that  the  jury  were  misled  by  the  court's 
omitting  to  say  any  thing,  which,  without  the  request  of  the  plain- 
tiffs' counsel,  they  were  bound  to  say.  I  am  therefore  of  opinion, 
that  the  judgment  should  be  affirmed. 

Judgment  affirmed. 


VOL.  sir.  U 
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BESORE  and  another,  Executors   of   NICODEMUS,  agaimt 
POTTER,  Executor  of  POTTER. 

IN    ERROR. 

A  bond  executed  by  two  obligors,  binding  "  themselves,  their  heirs,  executors, 
administrators,  and  every  of  them"  is  joint  and  several,  and  may  be  enforced 
against  the  representatives  of  a  deceased  obligor,  though  he  was  only  a  surety. 

ON  a  writ  of  error  to  the  Court  of  Common  Pleas  of  Franklin 
county,  it  appeared  that  David  Besore  and  Henry  Miller,  execu- 
tors of  Frederick  Nicodemus,  deceased,  the  plaintiffs  in  error, 
brought  this  suit  against  the  defendant  in  error,  Daniel  Pottery 
executor  of  John  Potter,  deceased,  on  a  penal  bill  executed  by  the 
latter,  together  with  John  Nicodemus,  in  the  following  terms: 

"  This  bill  bindeth  us,  John  Nicodemus  and  John  Potter,  of 
Washington  township,  Franklin  county,  and  state  of  Pennsyl- 
vania, in  the  sum  of  one  thousand  dollars  lawful  money  of  Penn- 
sylvania, to  be  paid  unto  Frederick  Nicodemus,  of  the  same 
place,  his  certain  attorney,  executors,  administrators,  or  assigns, 
on  or  before  the  first  day  of  May,  in  the  year  of  our  LORD  one 
thousand  eight  hundred  and  twenty-three;  for  the  true  payment 
whereof,  we  do  bind  ourselves,  our  heirs,  executors,  administra- 
tors, and  every  of  them,  unto  the  said  Frederick  Nicodemus,  his 
executors,  administrators,  and  assigns,  in  the  penal  sum  of  two 
thousand  dollars  money  aforesaid.  In  witness  whereof,"  &c. 

On  the  trial,  John  Stoner,  one  of  the  subscribing  witnesses  to 
this  instrument,  was  called  by  the  defendant,  and  testified,  that  he 
drew  the  bond,  and  at  the  same  time,  twelve  others,  between  the 
same  parties:  That  Potter  was  only  security  for  John  Nicodemus, 
and  the  bonds  were  given  for  the  purchase  money  of  a  plantation, 
which  he  had  purchased  from  Frederick  Nicodemus:  That  John 
was  the  son  of  Frederick  Nicodemus,  and  the  son-in-law  of  John 
.Po//er,  having  married  his  daughter  Margaret,  who  was  then  living: 
That  the  witness  wrote  these  bond  s  by  order  of  Frederick  Nicodemus, 
who  said  that  the  payments  were  too  heavy  in  the  old  bonds,  which 
had  been  given  for  the  same  property,  and  which  were  given  up 
on  taking  the  new  ones:  That  he  did  not  remember  whether  John 
Potter  was  surety  in  the  old  bonds,  or  whether  there  was  any  surety 
in  them  whatever:  That  there  was  no  conversation  between  the 
parties,  as  to  the  manner  in  which  these  bonds  were  to  be  drawn: 
That  the  witness  read  them,  or  at  least  one  of  them  over  to  the 
parties,  when  they  were  signed:  That  he  copied  them  from  a  form 
he  had,  or  from  one  of  the  old  bonds,  and  that  he  did  not  suppose 
that  old  Nicodemus  understood  any  instrument  of  writing:  That 
John  Nicodemus  was  still  living,  and  in  possession  of  about  twenty- 
nine  acres  of  the  land  purchased  from  his  father,  with  a  mill  and 
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other  buildings  on  it:  That  the  rest  of  the  plantation  had  been  sold 
by  the  sheriff)  and  the  twenty-nine  acres  were  also  struck  off  by  the 
sheriff,  for  four  or  five  thousand  dollars,  but  the  sale  was  set  aside, 
and  the  witness  thought  the  property  was  worth  that  sum.  He 
added,  that  John  Potter  died,  leaving  a  large  property — three  va- 
luable plantations. 

Unsatisfied  judgments,  to  the  amount  of  twenty-three  thousand, 
nine  hundred  and  thirty  dollars,  besides  interest  and  costs,  exist- 
ing against  John  Nicodemus  at  the  commencement  of  this  suit, 
were  produced  in  evidence  by  the  plaintiffs,  and  it  was  admitted 
that  all  his  personal  property  had  been  sold  by  the  sheriff. 

The  will  of  John  Potter,  dated  the  21st  of  June,  1821,  and 
proved  in  the  following  July,  was  likewise  produced,  in  which, 
after  some  specific  devises,  he  directs  his  executor  to  sell  all  the 
rest  of  his  real  estate,  and,  after  payment  of  his  debts,  &c.  di- 
vides the  residue  of  the  money  accruing  from  the  sale  of  his  real 
and  personal  estate,  into  five  shares,  and  gives  "one  share  to  his 
beloved  daughter,  Margaret  Nicodemus." 

TOD,  President,  delivered  to  the  jury  a  charge,  of  which  the  fol- 
lowing, are  the  only  parts  now  material: 

"  Margaret  is  the  wife  of  John  Nieodemus.  It  is  alleged  by 
the  plaintiffs,  and  not  contradicted  by  the  defendant,  that  Marga- 
ret's fifth  part  under  the  will,  is  now  in  the  hands  of  the  defend- 
ant as  executor,  or  that  the  lands  are  in  his  hands  for  sale.  It  ap- 
pears not  to  be  disputed,  that  the  amount  of  it  exceeds  the  amount 
of  the  bond  now  in  suit.  The  money  being  given  by  the  will  to 
the  wife,  not  for  her  own  use,  but  in  the  words  I  have  stated,  the 
law  is  clear,  that  John  Nicodemus,  the  husband  and  the  principal 
obligor  in  the  bond,  may  assign  this  legacy  or  release  it,  without 
her  concurrence;  and  it  is  equally  clear,  that,  by  law,  if  the  defend- 
ant, the  executor,  is  compelled  to  pay  the  money  for  which  John 
Potter  is  surety  in  this  bond,  if  he  shall  be  sued  for  the  legacy 
given  by  the  will  to  Mrs.  Nicodemus,  he  may  set  off  against  that 
claim  and  be  allowed,  whatever  he  may,  by  this  suit,  be  compelled 
to  pay. 

"  The  only  defence  relied  on  here  by  the"  executor  is,  that  the 
paper  sued  on  is  a  joint,  and  not  a  several  obligation;  that  his  tes- 
tator was  a  mere  surety,  and  therefore,  he  dying,  his  estate  is  exo- 
nerated, and  the  debt  survives  and  exists  against  John  Nicodemust 
and  against  him  only. 

"  From  the  cases  produced,  though  the  reason  perhaps  is  not 
very  obvious,  the  court  have  decided,  and  do  lay  down  the  law  to 
he,  that  this  obligation,  from  the  words  of  it,  is  a  joint  and  not  a 
several  obligation.  The  court  say  further,  that,  by  the  said  rules 
of  law,  the  obligation  survives  against  John  Nicodemus,  and  the 
estate  of  John  Potter  is  exonerated.  We  say,  also,  that  it  is  the 
established  rule  in  Pennsylvania,  that  an  obligation  thus  extin- 
guished by  the  strict  rules  of  law,  cannot,  upon  principles  of 
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equity,  (which  forms  a  part  of  our  law,)  be  revived  and  enforced 
against  the  representatives  of  the  deceased  obligor,  provided  he 
was  a  mere  surety.  But  there  may  be  equitable  circumstances, 
strong  enough  tu  form  an  exception  from  this  general  rule;  and, 
in  this  case,  in  the  opinion  of  the  court,  the  circumstances  in  evi- 
dence are  enough  for  that  purpose,  if  you  believe  them.  We  have 
already  stated  the  facts — you  are  not  bound  to  believe  them,  be- 
cause the  court  states  them — you  are  to  believe  just  so  much  of 
matters  of  fact,  as  you  think  fit;  but,  if  you  do  believe  the  facts  as 
alleged,  and  as  I  have  stated  them,  and  further,  that  John  Nicode- 
mus was,  at  the  bringing  of  this  suit,  and  still  is  insolvent,  the 
court  say,  that  by  the  rules  of  equity,  which  is  part  of  the  law  of 
Pennsylvania,  you  ought  to  find  for  the  plaintiffs." 

M'Culloch  and  Hughes,  for  the  plaintiffs  in  error,  contended, 
that  although  the  presiding  judge  below,  was  right  in  the  opinion 
that  the  bond  on  which  this  suit  was  brought  was  joint,  and  not 
joint  and  several,  yet  he  erred  in  stating  to  the  jury,  that  if  the 
defendant  was  compelled  to  pay  the  money  demanded  in  this  suit, 
he  might  set  it  off  against  the  legacy  given  to  Margaret  Nicode- 
mus,  by  the  will  of  her  father;  and  also,  in  stating  that  there  were 
equitable  circumstances,  in  this  case,  which  would  entitle  the  plain- 
tiffs to  recover. 

1.  The  bond  must  be  considered  as  joint,  before  the  other  points 
of  the  case  can  arise.     That  it  is  so,  at  law,  was  decided  by  the 
Supreme  Court  of  the  United  States,  in  the  case  of  Huntv.  Kous- 
manier,  S  Wheat.  174,  in  which  the  decision  of  Thomas  v.  Fra- 
zer,  2  Vez.  399,  (in  a  note  to  which,  all  the  law  on  the  subject  is 
collected,)  upon  a  bond  containing  the  very  words  of  the  instru- 
ment in  question,  was  recognized  as  law.     The  same  construction 
was  given  to  similar  words,  in  Pecker  v.  Julius,  2  Browne,  31. 
Whatever  construction  we  might  be  disposed  to  put  on  such  an 
instrument,  if  unrestrained  by  authority,  the  danger  of  intrenching 
upon  a  settled  rule  of  property,  will  prevent  the  court  from  over- 
turning what  has  been  established  by  a  series  of  adjudged  cases.    1 
Madd.  10.     If  inconvenience  and  mischief  arise  from  the  rule,  as 
settled  by  the  decided*cases,  it  is  the  province  of  the  legislature, 
not  of  this  court,  to  administer  a  remedy,  as  was  done,  in  reference 
to  this  subject,  by  the  legislature  of  Maryland,  by  an  act  passed  in 
1812,  ch.  161. 

2.  There  were  no  equitable  circumstances  in  this  suit,  which 
could  vary  the  rule  of  law,  in  favour  of  the  plaintiffs.      As  to  the 
right  of  the  executor,  supposing  him  to  possess  it,  to  set  off  what 
may  be  recovered  in  this  suit,  against  the  legacy  given  to  the  wife 
of  John  Nicodemus,  it  has  nothing  to  do  with  the  present  case.    It 
is  a  question  between  the  defendant  and  the  legatee,  who  is  not  a 
party  to  this  suit.     There  was  no  evidence  of  fraud  or  mistake. 
Potter  was  merely  a  security,  against  whom  no  presumption  can 
be  raised.    He  derived  no  benefit  from  the  transaction,  and  a  bond 
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cannot  be  set  up  against  the  representatives  of  a  deceased  obligor, 
who  has  not  participated  in  the  fraud,  or  derived  some  advantage 
from  it.  Ihinscombe  v.  Dnnscombe,  1  Johns.  Ch.  Rep.  511.  8 
IVkeat.  211,  The  intention  of  the  obligee  is  not  alone  to  be  re- 
garded; that  of  the  obligor  should  have  some  weight,  and  it  might 
have  been  the  intention  of  the  deceased  obligor,  not  to  bind  his 
estate  in  case  he  died  first. 

Chambers  and  Dunlop,  for  the  defendant  in  error,  contended, 
that  the  bond  was  joint  and  several.  On  the  point  of  survivor- 
ship, they  observed,  there  had  long  been  a  struggle  between  strict 
law  and  good  sense,  and  the  latter  had  gradually  gained  ground. 
Between  joint  merchants,  there  is  no  survivorship  by  the  law-mer- 
chant. Co.  Litt.  182.  2  Bl.  Com.  399.  The  case  of  M'Pherson 
v.  Jf'P/ierson,  Jiddison,  330,  decided  by  the  High  Court  of  Er- 
rors and  Appeals,  is  strong  against  the  doctrine  of  jointenancy.  In 
3  Bac.  <,lb.  679,  the  cases  are  collected,  showing  that  the  words — 
"equally"  "respectively"  "  to  and  amongst"  &c.  give  rise  to 
tenancy  in  common.  In  Galbraith  v.  Galbrailh,  3  Serg.  <§•  Rawlet 
392,  the  words — •'  to  them,  or  any  of  them,  their  or  either  of  their 
heirs,  habendum  to  them  and  their  heirs,"  were  held  to  create  a 
tenancy  in  common.  And  the  same  effect  was  given  to — "  To 
them  equally,  jointly  to  be  enjoyed,"  in  Evans  v.  Brittain,  3 
Serg.  $f  Rawle,  135.  Martin  v.  Smith,  5  Binn.  16,  is  to  the 
same  purpose.  It  cannot  be  doubted,  that  where  a  man  takes  the 
bond  of  two  obligors,  he  intends  to  look  to  them  both  equally.  In 
Moneugh  v.  Butler's  •Administrators,  a  manuscript  case  decided 
by  this  court,  Judge  DUNCAN  held,  that  the  words — "  We  bind 
ourselves,  our,  and  EACH  of  our  heirs,"  &c,  made  the  instrument 
joint  and  several.  The  word  "every,"  conveys  the  same  meaning 
as  "each,"  and  there  is  no  other  difference  between  that  case  and 
the  one  under  consideration.  "  Every"  is  defined,  in  Johnson's 
Dictionary,  "each  one  of  all;"  in  the  old  language,  "ever  each." 
Unless  all  the  heirs  and  executors  of  both  obligors  are  bound,  every 
of  them  is  not  bound;  and,  if  every  of  them  is  bound,  the  heirs 
and  executors  of  both  are  bound.  The  case  cited  from  2  Browne, 
31,  was  decided  by  Judge  FRANKS,  upon  strict  grammatical  con- 
struction, which  is  contrary  to  the  spirit  of  late  decisions.  In 
Simpson  v.  Vaughan,  2  •/?/&.  32,  the  court  went  so  far  as  to  sup- 
pose mistake  in  drawing  the  instrument,  from  the  ignorance  of 
the  draftsman.  In  the  present  case,  an  ignorant  scrivener  had  ge- 
neral orders  to  prepare  bonds,  which  he  did  without  consulting 
the  parties,  and  without  their  contents  being  understood  by  the 
obligee.  When  Frederick  Nicodemus  took  his  son's  father-in-law 
as  his  son's  security,  he  knew  that  the  security  must,  in  the  course 
of  nature,  die  first,  and  therefore  must  have  intended  to  hold  his 
estate  responsible,  in  that  event. 

2.  There  was  an  equity  arising  from  the  legacy  bequeathed  by 
John  Potter  to  his  daughter,  the  wife  of  the  surviving  obligor. 
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This  legacy  was  in  the  hands  of  the  defendant,  and  might  have 
been  applied  by  him  to  the  payment  of  the  bond.  The  legacy  was 
to  be  considered  as  money  belonging  to  the  legatee,  in  the  hands 
of  the  executor,  because  it  was  the  proceeds  of  land  directed  to 
be  sold.  It  is  an  equitable  set-off,  of  a  character  recognized  by 
this  court.  Craig  v.  Sedly,  3  Wheat.  563.  Dorsheimer  v.  Bu- 
cher,  1  Scrg.  #  Rawlc,  9.  Yoke.  v.  Barnet,  1  JBinn.  35S. 

The  opinion  of  the  court  was  delivered  by 

DUNCAN,  J.  The  most  material  question,  and,  from  the  view  of 
the  subject  taken  by  the  court,  the  only  one,  is, — Was  the  penal 
bill,  on  which  this  action  was  brought,  joint  only,  or  joint  and 
several  ? 

It  is  not  possible  to  distinguish  this  case  from  Moneugh  v.  But- 
ler's Administrators,  decided  by  this  court.  In  that  case,  the 
words  were, — "  We  bind  our  heirs,  executors  and  administrators, 
and  each  of  our  heirs,  executors,  and  administrators;"  in  this,  in- 
stead of  each,  it  is  every  of  them.  All  of  them  would  have  been 
joint,  every  of  them  is  several;  and  the  natural  construction,  the 
common  signification  of  these  words  would  be,  that  the  respective 
heirs  of  the  obligors  were  intended  to  be  bound.  Without  travel- 
ling again  over  the  ground,  the  court,  though  they  acknowledge 
the  ability  with  which  this  cause  has  been  argued,  remain  of  the 
same  opinion.  But  new  ground  has  been  taken,  which  it  is  proper 
not  to  pass  over  without  notice.  The  stress  of  the  present  argument 
is,  the  weight,  as  is  supposed,  of  authoritative  decisions  on  the  very 
same  words,  and  a  recent  decision  of  the  Supreme  Court  of  the 
United  States,  in  Hunt  v.  Rousmanier,  8  Wheat.  174,  and  the 
mischief  of  rash  innovation  and  collision  with  the  Supreme  Court 
of  the  United  States.  It  is  candidly  admitted  that  if  it  was.res 
Integra,  the  construction  put  on  these  words  by  the  court  in  Mo- 
neugh's  case  is  the  proper  and  natural  one.  Yet  no  such  direct 
authority  has  been  produced,  and  the  decision  in  Hunt  v.  Rous- 
manier was  on  a  very  different  subject,  in  which  was  considered 
immediately  and  by  way  of  illustration,  the  general  doctrine  of  re- 
lief in  chancery,  where  a  bond  was  made  joint,  instead  of  joint  and 
several,  by  modifying  the  bond,  and  treating  is  as  a  joint  and  seve- 
ral one.  No  opinion  was  given  on  the  effect  of  any  words.  The 
doctrine  of  rectifying  these  obligations,  is  not  a  very  ancient  one, 
and  the  distinction  taken  as  to  equities  pre-existent  to  the  bond, 
from  the  advance  of  money  to  both,  and  other  cases,  is  quite  a  no- 
velty. The  whole  scope  of  that  very  able  opinion,  is  in  accordance 
with  the  view  the  court  has  taken  of  these  instruments;  for  Chief 
Justice  Marshall,  in  that  case,  has  examined  the  modern  decisions, 
and  has  given  the  result  with  that  accuracy  and  clearness  which 
distinguish  all  his  investigations.  The  first  cases,  he  says,  had 
no  relation  to  a  previous  credit  given  to  the  obligors.  Chancery 
placed  them  on  mistake  of  fact,  arising  from  the  ignorance  of 


Oc/oier,1824.]         OF  PENNSYLVANIA.  159 

(Besore  and  another,  Executors  of  Nicodcmus,  r.  Potter,  Executor  of  Potter. ) 

the  draftsman,  and  inferred  from  the  nature  of  the  condition  and 
the  transaction,  that  the  obligation  was  made  joint  by  mistake; 
that  is,  the  instrument  was  not  what  the  parties  intended;  in  fact, 
they  intended  a  joint  and  several  obligation;  the  scrivener  has,  by 
mistake,  prepared  a  joint  obligation.  So,  in  Simpson  v.  Vavghan, 
2  •/#/£.  33,  where  the  bond  was  drawn  by  the  obligor  himself,  and 
under  circumstances  which  induced  the  chancellor  to  be  of  opinion, 
that  it  was  intended  to  be  a  joint  and  several  bond,  he  so  decreed 
it.  The  cases  with  respect  to  partners,  or  those  who  have  reaped 
a  benefit  by  the  advance  of  money  or  of  credit,  proceed  on  a  differ- 
ent principle;  and  these  cases  only  decide,  that  the  mistake  in  point 
of  fact  will  not  be  presumed,  where  no  equity  existed  antecedent 
to  the  obligation;  where  no  advantage  was  received  by,  or  credit 
given  to  the  person,  against  whose  estate  the  instrument  was  to  be 
set  up;  but  whore  a  joint  obligation  has  been  given,  and  a  benefit 
received  by  the  deceased  obligor,  then  the  court  is  to  presume  a 
mistake  in  point  of  fact.  And  where  there  was  no  ingredient  of 
fraud,  as  in  the  case  of  Hunt  v.  Roustnanier,  the  court  reformed 
a  written  instrument,  on  account  of  mistake  in  law  and  ignorance 
of  the  scrivener,  and  there  said,  though  they  found  no  such 
principle  asserted  in  the  books,  yet  they  found  no  case  to  the 
contrary,  in  which  it  had  been  decided,  that  a  plain  and  acknow- 
ledged mistake  is  beyond  the  reach  of  equity;  and  compared  it  to 
the  reformation  of  a  bond  made  joint  by  the  ignorance  of  the 
draftsman,  into  a  joint  and  several  bond,  by  decrees  in  chancery. 
They  concluded  by  declaring,  "that  where  the  effect  of  the  instru- 
ment is  entirely  misunderstood  by  the  parties,  they  would  not,  in 
such  case,  say,  that  a  court  of  equity  was  incapable  of  giving  re- 
lief." So,  here,  considering  the  nature  of  the  transaction,  the  pur- 
chase money  of  land  sold  and  conveyed,  the  long  extension  of  cre- 
dit, on  obtaining  the  security  of  Potter's  name,  where  the  intent 
is  so  apparent,  and  where  all  were  ignorant,  obligors,  obligee, 
and  scrivener,  and  all  acted  under  a  belief,  that  the  bond  would 
create  a  lien  on  Potter,  the  father-in-law,  not  subject  to  the  contin- 
gency of  the  son  surviving  his  father-in-law,  I  would,  sitting  as  a 
chancellor,  long  pause  before  I  would  say,  that  a  court  of  equity 
ought  not  to  grant  relief  and  rectify  the  bond.  And  here,  where 
we  have  no  court  of  chancery,  and  where  we  presume  that  to 
have  been  done,  which  a  court  of  chancery  would  decree  to  be 
done,  I  am  not  quite  satisfied,  whether  a  court  ought  not  to  say  to 
a  jury,  "  If  you  find  from  these  facts,  that  the  instrument  was,  in 
fact,  not  what  the  parties  intended;  that  they  intended  a  joint  and 
several  obligation,  and  the  scrivener  had  prepared  a  joint  one,  then 
you  are  to  find  the  obligation  to  be  a  joint  and  several  one;"  for  it 
would  seem  to  me  to  be  a  clear  principle  of  equity,  that  the  mis- 
takes of  the  drawers  of  deeds  and  instruments,  are  subjects  for  re- 
lief, even  with  strictness,  in  a  court  of  equity,  and  may  be  rectified 
according  to  the  true  intention  of  the  parties;  but  the  proof  of  the 
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mistake  ought  to  be  clear  and  satisfactory.  Chief  Justice  KENT,  in 
Gillespie  v.  Moore,  2  Johns.  Ch.  Rep.  599,  says,  in  Simpson  v. 
Vaughan,  2  Jltk.  31,  Crosby  v.  Middleton,  Pre.  in  Ch.  30<»,  Burn 
v.  Burn,  3  Vez.  573,  a  mistake  in  a  bond  was  shown  by  parol  proof 
on  the  part  of  the  plaintiff,  and  the  bond  amended;  though,  in  two 
of  the  cases,  the  obligor  was  dead,  and,  in  the  third,  the  lapse  of 
time  had  been  very  great,  and  the  party,  against  whom  the  correc- 
tion was  allowed,  was  a  surety.  And  there  the  principle  is  de- 
cided, that  equity  relieves  against  a  mistake,  as  well  as  fraud  in  a 
deed  or  contract  in  writing.  The  presumption  of  law  is,  where  it  is 
against  obligors,  who  have  received  a  benefit,  that  there  was  a  mis- 
take in  making  the  bond  joint,  instead  of  joint  and  several,  but  where 
the  deceased  obligor  is  but  a  mere  surety,  there  the  evidence  of 
mistake  in  fact  must  be  full  and  satisfactory;  but,  like  other  facts, 
it  may  be  inferred  from  the  nature  of  the  debt,  and  all  the  circum- 
stances of  the  transaction.  We  are  not  operated  on  by  recent  En- 
glish decisions  on  this  subject,  but  it  is  some  satisfaction  to  observe 
the  progress  of  this  doctrine  in  that  country.  In  Ex  parte  Sy- 
monds,  1  Cox,  220,  it  was  decided,  that  where  it  appeared  on  the 
face  of  a  bond  that  it  was  intended  to  be  joint  and  several,  both 
courts  of  law  and  equity  will  consider  it  as  joint  and  several;  but  a 
court  of  equity  will  go  further  than  a  court  of  law,  and  when  a 
bond  in  form  is  only  a  joiat  one,  and  it  is  suggested  to  have  been 
the  intention  of  the  parties  to  make  it  joint  and  several,  the  court 
will  refer  it  to  a  master  to  ascertain  what  was  the  intention  of  the 
parties.  But  it  ought  not  to  have  been  left  to  the  jury,  on  any  sup- 
posed equity  arising  from  subsequent  events;  equities  not  existing 
at  the  execution  of  the  bond,  nor  is  there  any  equitable  principle, 
on  which  to  charge  the  estate  of  Potter,  if  discharged  at  law,  aris- 
ing from  the  devise  of  Potter  to  his  daughter,  the  wife  of  the  prin- 
cipal debtor.  It  has  no  relation  to  the  matter;  it  is  nothing  more 
nor  less  than  this, — that  there  is  a  debt  due  by  the  defendant  to  the 
principal  debtor;  to  him  or  to  him  and  his  wife,  under  the  will  of 
John  Potter;  therefore,  there  is  equity,  that  John  Potter's  estate 
should  pay  the  father  of  his  son-in-law,  a  debt  discharged  in  law. 
It  would  be,  as  was  justly  observed,  not  recovered,  because  there 
was  a  debt  due  by  the  defendant  to  the  plaintiffs,  but  because  there 
was  a  debt  due  by  the  estate  of  the  testator  to  the  co-obligor 
with  the  testator,  which  was  discharged  by  his  death.  This  is  an 
equity,  not  within  judicial  grasp;  and  it  would  introduce  mis- 
chievous uncertainty,  if,  because  there  was  no  court  of  chancery, 
we  should  assume  not  only  chancery  jurisdiction,  but  transcend  the 
powers  of  chancery,  and  either  leave  it  to  a  jury  or  court  to  decide 
themselves,  on  some  unknown,  unacknowledged,  personal  equity, 
arising,  ex  re  nata;  for  when  the  common  law  courts  exercise 
chancery  powers,  they  are  as  much  bound  by  rules  of  courts  of 
equity,  as  if  they  acted  directly  as  chancellors,  and  courts  of  equity 
are  as  much  bound  down  by  rules  as  courts  of  common  law. 
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Joint  obligations  and  joint  estates  must  depend  on  the  construc- 
tion of  the  words  creating  them.  Are  they  words  of  jointure,  or  are 
they,  by  any  latitude  of  construction,  susceptible  of  a  contrary  con- 
struction ?  If  the  words,  and  every  of  their  heirs,  would  make  a 
tenancy  in  common,  the  same  words,  when  applied  to  executors 
and  administrators,  would  create  a  joint  and  several  obligation. 
Independent  of  the  feudal  reason  in  favour  of  the  survivor,  to  pre- 
vent the  splitting  up  of  services,  there  is  another  reason  in  favour 
of  the  doctrine,  which  never  could  apply  to  a  man  taking  a  security 
besides  the  obligation  of  his  debtor;  for  it  may  be  said,  that  if  two 
men  make  a  purchase,  there  is  a  chance  between  themselves  which 
of  them  shall  survive;  but  no  man  would  take  a  chance  of  living, 
where  he  could  gain  nothing;  no  man  would  take  a  wealthy  old 
man,  as  a  security  for  a  poor  young  one,  and  part  with  the  title  of 
his  land  on  that  security,  on  the  chance  of  old  age  and  infirmity 
surviving  youth  and  strength.  The  jus  accrcscendi  is  not  attended 
by  such  unqualified  hardship,  as  the  doctrine  of  joint  obligation; 
yet  that  right  is  so  odious,  that  Lord  HARDVVICKE  says,  "  Courts, 
both  of  law  and  equity,  have  taken  a  latitude  in  construing  against 
jointenancy,  on  the  ground  of  intent."  Ryder  v.  fillers,  2  Vez. 
353.  The  truth  is,  the  judges  have  not  felt  strong  enough  to  blot 
out  for  e*ver  the  whole  doctrine;  yet  they  have  with  avidity  seized 
the  slightest  implication  in  the  instrument,  to  make  it  several. 
When,  in  Fisher  v.  IVigg,  1  P-  Wms.  14,  it  was  determined, 
about  one  hundred  years  ago,  that  the  words  equally  divided, 
created  a  tenancy  in  common,  there  was  the  usual  outcry  against 
innovations;  and  Lord  Chief  Justice  HOLT,  the  brightest  name 
that  ever  appeared  on  judicial  records,  was  so  bigotted  to  the 
feudal  doctrine  of  survivorship,  that  he  opposed  the  other  judges 
with  all  the  force  of  his  mighty  mind,  as  if  it  was  rooting  up  the 
foundations  of  the  common  law,  and  as  if  he  was  contending  pro 
aris  et  focis.  Yet,  with  all  the  reverence  with  which  the  opinions 
of  that  great  judge  have  been  considered,  Lord  HARDWICKE  says, 
that  the  arguments  of  the  other  judges  are  more  founded  in  the  na- 
ture and  reason  of  the  thing,  and  HOLT'S  more  founded  on  artificial 
arguments,  and  drawn  out  from  a  great  deal  of  fine  learning  in 
other  cases.  Lord  MANSFIELD  agrees  with  Lord  HARDWICKE, 
and  says,  the  opinion  of  the  other  judges  was  the  more  liberal 
opinion,  and  better  founded  in  law.  The  controversy  in  Ryder  v. 
fillers,  was  whether  the  words,  equally  to  be  divided,  would 
make  a  tenancy  in  common  in  a  deed,  as  it  would  in  a  will.  There 
Lord  HARDWICKB  said,  though  the  distinction  had  been  laid  down 
so  in  the  books,  there  was  no  reasonable  difference  in  the  regula- 
tion of  estates,  between  the  construction  of  a  deed  and  a  will,  as 
there  might  be  in  their  limitations;  but  that  the  words,  equally  to 
be  divided,  are  words  of  modification  and  regulation,  and  not  of 
limitation.  That  these  words,  or  words  of  the  same  import,  would 
make  a  tenancy  in  common,  appears  by  the  cases  cited  by  the  coun- 
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sel  of  the  defendant  in  error,  to  have  been  determined  by  this  court. 
Indeed,  the  true  line  is  compressed  in  one  short  sentence,  by  the 
Chief  Justice,  in  Martin  v.  Smith,  5  Sinn.  16:  "If  there  is  any 
intimation  of  severally  of  interest  in  the  instrument,  it  is  sufficient 
to  make  a  tenancy  in  common."  So,  here,  if  there  is  any  intimation 
of  severally  of  obligation,  it  makes  the  bond  several,  as  to  them  and 
their  heirs  respectively,  so  binding  them  and  their  respective  heirs. 
And,  in  M'Pherson  v.  M'Pherson,  Jlddison,  37,  (in  the  Court 
of  Errors  and  Appeals,)  the  court  admitted,  there  was  no  prece- 
dent for  construing  the  words  of  the  will  under  consideration,  to 
make  a  tenancy  in  common;  yet  the  majority  of  the  court  gave  that 
construclion  to  them,  because  they  said  "  the  construction  was  in 
the  spirit  of  former  decisions,  and  there  was  a  time  when  there  was 
no  precedent  for  construing  a  tenancy  in  common,  from  the  words 
equally  to  be  divided."  And  I  may  certainly,  without  disrespect, 
say  of  the  opinion  of  the  minority,  as  was  said  of  Lord  HOLT'S 
opinion,  that  it  was  less  liberal,  and  not  so  much  founded  in  the 
nature  and  reason  of  the  thing.  There  the  devise  was  of  a  planta- 
tion to  A.  and  13.,  his  sons,  and  their  heirs;  and,  if  my  son  C.  come 
and  demand  the  plantalion,  then  it  is  my  will,  that  my  sons  A.  and 
B,  or  their  heirs,  should  peaceably  yield  up  the  possession  to  him; 
and  the  court  say,  the  natural,  if  not  necessary  construction,  was, 
that  his  sons,  if  both  alive,  should  give  it  up;  or  if  either  of  them 
was  dead,  that  the  survivor  and  the  heirs  of  the  other,  should  give 
it  up,  or  that,  if  both  were  dead,  the  heirs  of  both  should  give  it 
up.  Now,  when  these  obligors  bound  themselves,  and  their  heirs, 
executors,  and  administrators,  and  every  of  them,  the  natural  con- 
struction is,  not  that  the  sun?ivor  alone  should  pay,  or  the  execu- 
tors and  administrators  of  the  survivor,  but  every,  that  is,  each  of 
the  executors  and  administrators,  or  rather  the  executors  and  ad- 
ministrators of  each  obligor;  for  every  of  the  executors  and  admi- 
nistrators would  not  be  bound,  if  it  was  not  a  several  obligation, 
but  only  the  executors  and  administrators  of  the  survivor.  We  do 
not  think  that  we  are,  by  this  construction,  violating  any  principle 
of  law,  or  unsettling  any  rule  of  property;  we  are  not  departing 
from  the  settled  rule  of  the  construction  of  words  limiting  estates, 
but  giving  effect  to  words  regulating  and  modifying  the  payment 
of  an  obligation;  providing  that  on  the  death  of  every  one  of  the 
obligors,  every  one  of  their  executors  and  administrators  should  be 
bound.  These  words  should  be  taken  according  to  their  proper  and 
most  known  signification,  that  is,  that  which  is  most  vulgar  and  in 
use,  (Plowden,  1C9;)  and  it  is  the  duty  of  the  court  to  give  effect 
to  every  instrument,  according  to  its  intent,  however  inartificially 
it  may  be  drawn.  This  is  not  legislation,  abolishing  the  effect  of  a 
legal  instrument  or  joint  bond;  that,  as  we  have  in  the  former  case 
said,  can  only  be  done  by  the  legislature;  but  construing  the  words 
of  an  instrument, — in  order  to  ascertain  whether  it  is  a  joint  or  a 
joint  and  several  bond, — and  using,  1  admit,  some  latitude  in  the 
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construction,  to  effect  the  end  of  the  obligation,  which  would  be 
defeated  if  it  were  construed  joint,  and  to  preserve  from  destruc- 
tion that  security,  when  it  never  was  in  the  contemplation  of  either 
the  scrivener  who  drew,  the  parties  who  executed,  or  the  party  to 
whom  it  was  given,  that  the  death  of  the  security  discharged  his 
estate;  that  there  existed  in  law  such  a  principle,  that  if  one  obligor 
died,  the  obligation  quoad  him,  died  with  him,  and  that  the  obligee 
has,  in  that  event,  the  poor  remedy  against  an  insolvent  debtor, 
to  whom  he  never  would  have  extended  so  very  long  a  credit, 
without  a  certain  and  not  a  contingent  security;  for  there  is  a  strug- 
gle of  the  mind  against  a  consequence  so  absurd  and  unjust — 
where  the  rule  is  an  arbitrary  one,  having  its  origin,  when  jointe- 
nancy  was  a  favourite  tenure,  and  is  so  much  at  variance  with 
common  sense  and  common  honesty.  The  rule  first  obtained  when 
there  was  little  personal  credit,  and  was  of  simple  origin;  and 
these  rules,  which  become  in  time  and  from  circumstances  incontro- 
vertible, have  been  constantly  relaxing,  by  a  series  of  persevering 
innovations;  as  the  doctrine  of  distress  for  rent.  At  one  time,  it 
was  the  general  law,  that  whatever  was  found  on  the  premises  was 
subject  to  distress.  Principles  of  public  convenience,  extensive  in 
their  nature,  demanded  an  exemption  of  some  goods  of  a  certain 
description  and  in  certain  situations;  and  these  exemptions, — so 
much  in  favour  of  commerce  and  agriculture, — courts  of  justice  are 
gradually  extending.  The  right  of  survivorship  has  been  modified, 
and  even  in  the  transfer  of  lands,  our  courts  have  often  departed 
from  it,  where  a  joint  warrant  has  been  taken  out.  So  the  whole 
doctrine  of  reforming  bonds  in  chancery;  and  it  is  in  this  spirit  that 
the  courts  began,  more  than  a  century  ago,  to  conform  their  rules 
of  the  construction  of  words  not  technical,  and  therefore  not  in- 
flexible, to  common  understanding  and  the  constant  variation  of 
language,  and  wherever  there  is  the  slightest  indication  of  intention 
to  create  a  severally,  it  is  permitted  to  alter  the  legal  result;  and 
sureties,  as  well  as  principals,  must  be  bound  according  to  the  true 
construction  of  the  obligation.  The  common  law  recognized  no 
such  distinction  as  of  late  has  been  introduced  in  chancery,  in  pre- 
suming an  intention  to  make  a  bond  joint  and  several  against  prin- 
cipals. I  admit,  that  the  cases  of  application  to  chancery  to  reform 
obligations,  may  be  of  obligation  in  this  form,  and  afford  some  evi- 
dence of  judicial  understanding;  yet,  if  these  opinions  are  not  sup- 
ported by  law  and  reason,  the  convenience  of  mankind  requires 
that  they  should  not  be  blindly  followed  or  slavishly  adhered  to, 
when  it  must  be  granted  that  the  whole  doctrine  of  joinlenancy  and 
survivorship,  has  changed  and  is  changing;  and  we  are  only  fol- 
lowing up  what  has  been  done  by  the  highest  tribunal  of  the  state, 
the  Court  of  Errors  and  Appeals,  in  deciding  this  case  in  the  spirit 
of  former  decisions.  And,  though  it  maybe  the  first  precedent,  I 
do  not  consider  it  as  removing  or  violating  a  tittle  of  the  common 
law,  on  which  a  rule  of  property  depends,  but  as  giving  to  this  form 
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of  words,  their  present,  common  and  received  acceptation;  for  all 
the  cases  in  the  common  law  courts,  from  fisher  v.  Wigg  down 
to  the  present  day,  all  the  interpositions  of  chancery  are  founded 
on  the  same  spirit,  that  jointenancy  and  joint  obligation,  though 
once  favourites  in  courts  of  justice,  have,  from  their  little  adapta- 
tion to  the  present  state  of  society,  the  increase  of  credit,  and  con- 
sequently, of  written  obligations,  and  from  their  manifest  injus- 
tice and  absurdity,  become  odious.  It  may  justly  be  said  of  it,  as 
has  been  said  of  another  doctrine  of  the  common  law,  viz.  that 
a  freehold  cannot  be  made  to  commence  in  futuro,  that  it  has  no 
good  ground  to  stand  on,  and  judges  will  be  astute  to  get  over  it, 
(2  Wils.  166;)  and  there  never  was  a  rule  of  law  so  inflexible,  that 
it  will  not  recede  from  words  not  technical,  to  enforce  the  intention 
of  the  parties,  Parkhurst  v.  Dormer,  Willes,  332.  Too  much 
regard  is  not  to  be  had  to  the  natural  and  proper  signification  of 
words  and  sentences,  to  prevent  the  simple  intention  from  taking 
effect.  The  law  is  not  so  nice  in  grants,  and  therefore  it  does 
often  transpose  words,  contrary  to  their  order,  to  bring  them  to 
the  intent  of  the  parties.  These  rules,  as  Lord  Chief  Justice  WIL- 
LES,  himself  an  eminent  judge,  says,  he  has  collected  from  Little- 
ton, Plowden,  Coke,  Hobart,  and  Finch,  persons  of  the  greatest 
authority;  and  that  neither  false  Latin  nor  false  English  will  make 
a  deed  void,  if  the  intention  appears.  And,  in  Crossing  v.  Scudda- 
more,  Lord  Chief  Justice  HALE  cites  the  opinion  of  Lord  HOBAET, 
Hob.  277,  and  declares  himself  to  be  of  the  same  opinion,  that 
judges  ought  to  be  curious  and  subtle  to  invent  reasons  and  means 
to  make  acts  effectual,  according  to  the  just  intention  of  the  parties; 
and,  as  WILLES  observed,  judges  of  these  latter  times, — and  he 
thinks  very  rightly, — have  gone  further  than  formerly,  and  have  had 
more  consideration  for  the  substance  than  the  shadow.  Wilkinson 
v.  Tranmarr,  Willes,  684.  And  where  a  general  principle  for  the 
construction  of  an  instrument  is  once  laid  down,  courts  will  not  be 
restrained  from  making  their  own  application  of  it,  because  there 
are  cases  in  which  it  may  have  been  applied  in  a  different  manner; 
and,  except  in  words  of  limitation,  courts  are  bound  to  give  the 
same  effect  to  intention  in  a  deed  as  in  a  will,  and  though  there  is 
always  a  presumption  in  favour  of  the  technical  meaning,  this  is  no 
more  than  a  presumption,  and  is  to  be  controlled  by  the  manifes- 
tation of  a  contrary  intent;  and  where  that,  on  the  face  of  the  in- 
strument, is  clearly  and  satisfactorily  ascertained,  and  is  not  con- 
trary to  any  rule  of  law,  the  court  is  bound  to  construe  it  conform- 
ably to  that  intent;  and  this  is  now  the  established  rule  of  construc- 
tion, as  it  ought  always  to  have  been. 

As  the  court  are  of  opinion,  that  the  penal  bill  was  a  joint  and 
several  obligation,  the  errors  assigned  could  not  damnify  the  plain- 
tiffs in  error,  as  the  question  of  equity  on  which  the  court  gave 
their  opinion  did  not  arise.  The  judgment  must  be  affirmed. 

Judgment  reversed. 
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JACKSON  against  CRAWFORD. 

IN  ERROR. 

The  assignment  of  a  judgment,  in  the  absence  of  express  warrant}'  or  fraud,  gives 
rise  to  no  implied  assumption  on  the  part  of  the  assignor. 

ERROR  to  Huntingdon  county,  in  an  action  brought  by  John 
Crawford,  the  defendant  in  error,  against  the  plaintiff  in  error,  Wil- 
liam Jackson,  upon  an  alleged  assumption  by  him  to  pay  a  debt  due 
to  Crawford  by  one  John  Beatty.  The  circumstances  of  the  case, 
were  shortly  these:  —  Jackson  being  indebted  on  certain  bonds  to 
Beatty,  and  Beatty  being  indebted  to  Crawford,  an  arrangement 
took  place  between  them,  by  which  Jackson  was  to  assign  to 
Crawford  a  judgment  which  he  had  obtained  "against  one  Ger- 
sham  Lambert,  and  to  have  credit  to  the  amount  of  the  judgment, 
on  the  bonds  given  by  him  to  Beatty.  The  judgment,  which  was 
obtained  on  the  15th  of  August,  ISIS,  with  a  stay  of  execution 
until  the  1st  of  April,  1819,  was  accordingly,  on  the  14th  ofrfpril, 
1819,  marked  to  the  use  of  Crawford,  by  Jackson,  upon  which 
one  of  his  bonds  held  by  Beatty  was  delivered  up  to  him,  and  a 
receipt  endorsed  on  another  bond  for  the  balance  of  the  judgment. 
It  turned  out,  that  Lambert  was  insolvent,  and  had  conveyed  his 
real  estate  to  his  children  at  the  time  the  judgment  was  obtained 
against  him.  Upon  this  judgment  a.  fieri  facias  issued  on  the  22d 
of  December,  1819;  but,  in  the  meantime,  other  executions  had 
issued  against  him,  under  which  his  personal  property  was  levied 
on  and  sold. 

Lambert,  who  was  examined  as  a  witness  on  the  part  of  the  de- 
fendant, swore,  that  about  the  time  the  money  was  due  on  the 
judgment,  he  informed  Jackson  that  he  could  pay  him,  in  Hunt- 
ingdon money,  according  to  their  agreement.  Jackson  said  it  was 
to  be  paid  to  Beatty,  who  on  being  called  upon  said,  that  the  mo- 
ney was  coming  from  him  to  Crawford.  In  a  few  days  afterwards, 
Lambert  mentioned  the  subject  to  Crawford,  who  said  he  did  not 
want  the  money,  and  agreed  to  take  security  for  its  payment  in 
one  year.  He  afterwards  brought  to  Crawford  a  person  as  secu- 
rity, and  found  that  the  assignment  had  been  made  the  day  before. 
Nothing  more  was  said  to  him  on  the  subject  for  nine  months. 

When  the  evidence  was  closed,  the  court  was  requested  to  in- 
struct the  jury  on  the  following  points: 

1.  That  there  being  no  express  guarantee  in  the  assignment,  or 
by  parol,  and  there  being  no  allegation  of  fraud  in  the  case,  the 
defendant  cannot  be  liable,  under  the  idea  of  an  implied  guarantee 
or  assumpsit. 
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2.  That  the  assignment  of  the  judgment,  being  of  the  plaintiff's 
own  seeking,  and  he  having  made  his  own  arrangement  with  Ger- 
sham  Lambert,  the  plaintiff  took  the  assignment  at  his  own  risk. 

3.  That  the  neglect  of  the  assignee  to  take  out  execution  until 
December,  1S19,  eight  months  after  the  assignment,   is  laches  on 
his  part;  and  if  William  Jackson  was  liable,  at  the  date  of  the  as- 
signment to  refund  to  the  assignee,  in  case  the  money  could  not  be 
recovered  from  Lambert,  he  is  discharged  from  such  liability  by 
the  neglect. 

4.  That  the  conversations  of  Crawford  with  Lambert,  respect- 
ing the  Huntingdon  money,  being  had  before  the  assignment  of 
the  judgment,  and  the  subsequent  delay  after  the   assignment  to 
take  out  execution,  are  evidence  that  Crawford  intended  to  take 
the  judgment  at  his  own  risk. 

5.  That  if,  from  the  evidence,  the  jury  are  of  opinion  that  the 
terms  of  payment  of  the  judgment  have  been  varied  by  the  as- 
signee, the  plaintiff  cannot  recover. 

To  these  points,  the  Presiding  Judge  (HUSTON)  answered  thus: 

"  1.  I  do  not  see  what  is  meant  by  this  position,  or  how  it  ap- 
plies, or  how  the  answer  of  the  court  is  intended  to  be  applied. — 
Cases  have  been  read  to  show  the  legal  effect  of  the  word  "assign." 
No  such  word  is  used,  and  the  technical  or  magical  effect  of  that 
word,  can  have  no  effect  on  this  cause. 

"  The  liability  of  the  defendant  does  not  depend  on  the  words 
transferring  this  judgment,  taken  alone;  nor  on  the  parol  evidence 
alone,  but  on  both  together,  ami  when  part  is  written  and  part  pa- 
rol, this  latter  draws  all  to  the  jury,  who  must  judiie  from  the 
whole  transaction,  and  not  from  any  part  of  it.  Generally,  where 
a  note,  bond,  or  judgment  is  transferred,  the  liability  of  the  en- 
dorser, assignor,  or  person  assigning  the  judgment,  is  to  be  decided 
from  the  law,  where  no  special  agreement,  or  from  the  special 
agreement  of  the  parties.  If  given  to  pay  a  pre-existing  debt, 
such  transfer  is  not  a  payment,  and  does  not  discharge  the  debtor, 
unless  the  person  receiving  such  security  is  guilty  of  laches,  or  un- 
less there  is  an  express  agreement  to  accept  such  transfer  as  an*  ab- 
solute discharge  and  satisfaction  of  the  debt. 

"  2.  Whether  this  was  as  supposed,  or  what  was  the  agreement 
of  the  parties,  is  a  matter  of  fact  for  the  jury. 

"  3.  Even  in  the  case  of  application  for  the  payment  of  a  note 
endorsed,  and  of  notice  to  the  endorser,  what  is  reasonable  dili- 
gence, a  reasonable  time  or  otherwise,  is  lately  decided  by  our  Su- 
preme Court  to  be  a  question  for  the  jury,  and  not  the  court.  The 
rules  and  practice  in  such  a  case,  are  at  least  as  certain  and  definite 
as  in  the  case  of  a  bond  or  judgment.  We  cannot,  then,  take  this 
from  the  jury.  There  may  be  such  delay  as  to  discharge  Jackson; 
but  whether  the  delay,  in  this  case,  under  all  the  circumstances, 
will  have  or  ought  to  have  that  effect,  is  a  matter  to  be  decided 
by  the  jury. 
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«<  4.   This  is  a  question  of  fact,  and  not  of  law. 

"  5.  This  is  true.  If  Crawford,  by  any  agreement  with  Lam- 
bert, gave  him  time;  agreed  not  to  issue  execution  for  a  specified 
time,  then  he  has  discharged  Jackson." 

To  the  instructions  specially  given  to  the  jury,  on  the  points 
submitted,  the  court  added  the  following 

CHARGE.  "  Amch  has  been  introduced  into  this  cause,  not  very 
applicable  to  the  matter  trying. 

"A  transfer  of  a  bond,  note,  or  judgment,  is  not  payment  of  a 
pre-existing  debt,  unless  expressly  agreed  to  be  given  or  accepted 
as  such. 

"  But  it  may  become  so.  He  who  receives  the  bond,  note,  or 
judgment,  must  use  diligence  to  obtain  the  money  from  the  obligor, 
maker,  or  defendant  in  the  judgment. 

"  The  diligence  to  be  used,  may  be  different  in  different  cases. 
We  have  nothing  to  do  with  any  but  the  cause  trying, — that  of 
a  judgment  assigned.  If  Crawford,  after  taking  an  assignment 
of  this  judgment,  gave  time  to  Lambert,  by  agreeing  with  him  to 
wait,  or  if  he  delayed  to  issue  an  execution  an  unreasonable  time, 
he,  and  not  Jackson,  must  bear  the  loss. 

"  If  this  debt  was  lost,  or  part  of  it  lost,  by  the  delay  or  negli- 
gence of  John  Crawford,  he  must  bear  the  loss. 

"If  it  was  good  for  nothing  when  assigned,  Jackson  has  not 
paid  his  debt  to  Crawford,  and  must  pay  it  yet;  that  is,  unless 
you  find  an  express  agreement  between  them,  that  Crawford 
should  receive  the  transfer  of  this  judgment  in  full  discharge  of 
his  debt  from  Beatty. 

Shippen  and  Smith,  for  the  plaintiff  in  error. 

Thompson  and  Allison,  contra. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  J.  The  direction  of  the  judge  was  right  on  all  the  points 
but  one;  and  to  that  one,  I  will  restrict  the  few  remarks  that  are  neces- 
sary to  explain  the  ground  on  which  the  judgment  is  to  be  reversed. 
Lambert  was  indebted  to  Jackson,  Jackson  to  Beatty,  and  Beatty 
to  Crawford.  With  a  view  of  paying  Jackson's  debt  to  Beatty, 
and  Beutiy's  debt  to  Crawford  by  one  operation,  the  parties  agreed 
to  an  arrangement,  pursuant  to  which,  a  judgment  which  Jackson 
had  obtained  against  Lambert,  was  marked  to  the  use  of  Craw- 
ford, and  at  the  same  time  one  of  the  bonds  which  Beatty  had  ob- 
tained against  Jackson,  was  delivered  up,  and  a  receipt  endorsed 
on  another  for  the  excess.  Between  Jackson  and  Crawford,  there 
was  no  other  privity  whatever,  than  what  arose  from  the  naked 
circumstance  of  marking  the  judgment  to  Crawford's  use.  Lam- 
bert either  was  insolvent  at  the  time  or  became  so  afterwards;  and 
the  counsel  of  the  defendant  requested  the  judge  to  charge,  that  in 
the  absence  of  fraud  and  of  a  warranty  by  Jackson,  the  law  would 
not  imply  a  promise  on  his  part.  The  judge  declined  to  do  so,  on 
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the  ground,  that  the  question  was  mixed  of  law  and  fact;  but  said, 
that  generally,  where  a  note,  bond,  or  judgment  is  transferred,  the 
liability  of  the  endorser  or  assignor  is  to  be  decided  by  the  law, 
where  there  is  no  special  agreement;  that  the  transfer  is  not  pay- 
ment of  a  pre-existing  debt,  and  does  not  discharge  the  debtor, 
unless  the  person  receiving  the  security  is  guilty  of  laches,  or  there 
is  an  express  agreement  to  accept  it  in  satisfaction  at  all  events. 
This  would  be  an  accurate  exposition  of  the  law,  in  a  controversy 
between  Crawford  and  Beatty;  but  the  judge,  in  conclusion,  said, 
that  if  the  judgment  was  good  for  nothing  when  it  was  assigned, 
then  Jacksort,  had  not  paid  his  debt  to  Crawford,  and  that  he 
would  have  to  pay  it  still,  unless  the  jury  should  find  an  express 
agreement  by  Crawford  to  accept  of  the  transfer  as  an  unqualified 
satisfaction  of  his  debt  from  Beatty.  Now,  this  was  putting  Jack- 
son  precisely  in  the  place  of  Beatty,  and  rendering  him  liable  for 
Beaity's  debt,  without  a  spark  of  evidence  of  his  having  agreed 
to  become  so.  Nothing  is  more  clear,  than  that  this  equitable  as- 
signment, without  fraud  or  an  express  warranty,  did  not  render 
Jackson  liable  on  the  contract  of  assignment,  notwithstanding  it 
may  have  been  no  discharge  of  his  debt  to  Beatty.  But  the  judge 
assumed  the  existence  of  a  debt  from  Jackson  to  Crawford,  on 
the  ground,  it  would  seem,  of  a  promise  arising  by  implication  of 
law,  out  of  the  contract  of  assignment;  whereas  Crawford  could 
have  recourse  to  no  one  but  Beatty,  and  that  too,  not  on  the  con- 
tract of  assignment,  but  for  his  original  debt,  which  might,  under 
circumstances,  still  be  considered  as  owing,  by  reason  of  the  failure 
of  the  means  of  payment,  which  had  been  put  into  his  hands  to 
discharge  it;  and  Beatty  might,  on  the  same  grounds,  afterwards 
have  recourse  to  Jackson.  This  would  unquestionably  have  been 
the  order  of  liability  between  the  parties,  if  the  judgment  had  been 
assigned  by  Jackson  to  Beatty,  and  by  Beatty  to  Crawford,  in 
payment  of  their  respective  debts,  instead  of  having  been  assigned 
to  Crawford  in  the  first  instance.  But  it  is  not  the  less  assigned 
in  discharge  of  the  debt  to  Beatty,  in  consequence  of  its  having 
been  assigned  to  a  person  designated  by  Beatty.  The  error,  there- 
fore, arose  from  a  supposition  that  the  assignment  was  in  payment 
by  Jackson  of  Beatty's  debt,  and  that  such  a  payment  would  na- 
turally be  made  only  on  the  footing  of  an  assumption  of  that  debt; 
whereas  it  is  evident,  from  the  very  nature  of  the  transaction,  that 
Jackson  made  the  transfer  in  payment  of  his  own  debt,  without  in- 
tending to  entangle  himself  in  the  liability  of  Beatty  to  Crawford. 
In  the  absence,  then,  of  an  express  guarantee  of  the  judgment  to 
Crawford,  his  liability  on  original  grounds  alone  could  be  set  up 
against  him,  and  consequently  only  by  Beatty.  If,  however,  the 
debt  from  Lambert,  was  lost  by  the  fault  of  Crawford,  he  would 
be  precluded  from  having  recourse  to  any  one,  and  the  liability  of 
all  parties  would  be  discharged;  and  this  part  of  the  case  was  sub- 
mitted to  the  jury  on  its  true  grounds;  but,  on  the  other  point,  I 
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am  of  opinion  there  is  error  in  putting  the  case  to  the  jury,  on  the 
ground  of  an  indebtedness  from  the  defendant  to  the  plaintiff. 
Judgment  reversed,  and  a  venire  facias  dc  novo  awarded. 
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The  COMMONWEALTH,  ex  relatione  RODNEY,  against 

WALKER. 

By  the  act  of  assembly  of  the  llth  of  March,  1807,  the  directors  of  the  poor  of 
Franklin  county,  may  themselves  bind  apprentices,  such  children  a*  shall  come 
under  their  notice  as  paupers,  by  a  wan-ant  from  two  justices  of  the  peace  ;  and 
they  may  also,  in  conjunction  -with  ITOO  justices,  bind  "  such  children  whose  parenti 
are  dead,  or  a*  ahaU  by  them,  the  tuid  directors  and  two  Justices,  be  found  unabie  to 
maintain  tfiem." 

HABEAS  CORPUS,  to  produce  the  body  of  Caroline  Rodney. 

The  opinion  of  the  court  was  delivered  by 

TILGHMAN,  C.  J.  It  appears,  from  the  return  to  this  habeas 
corpus  and  the  evidence  which  has  been  given,  that  Caroline  Rod- 
ney, a  female  child,  was  bound  apprentice  to  James  Walker,  until 
she  should  attain  the  age  of  eighteen  years,  by  "The  directors  of 
the  poor,  and  the  house  of  employment,  for  the  county  of  Frank- 
lin." At  the  time  of  the  binding,  the  father  and  mother  of  the 
child  were  imprisoned,  under  a  conviction  and  judgment  for  lar 
ceny,  and  previous  to  the  binding,  the  child  had  been  sent  to 
the  house  of  employment,  to  be  supported  as  a  pauper,  by  virtue 
of  a  warrant  under  the  hands  and  seals  of  two  justices  of  the  peace 
for  the  county  of  Franklin.  By  the  fourth  section  of  the  "act 
to  provide  for  the  erection  of  a  house  for  the  employment  and 
support  of  the  poor,  in  the  county  of  Franklin,"  passed  the  llth 
of  March,  1807,  the  directors  are  authorized  "to  bind  out  as 
apprentices,  so  that  such  apprenticeship  may  expire,  if  males, 
at  or  before  the  age  of  twenty-one  years,  if  females,  at  or  before 
the  age  of  eighteen,  such  poor  children  as  shall  come  under  their 
notice,  or  as  may  now  be  bound  apprentices  by  the  overseers  of 
the  poor"  At  the  time  when  this  act  was  passed,  the  overseers 
had  power,  "  by  the  approbation  and  consent  of  two  justices  of  the 
peace  of  the  county,  to  put  out  apprentices,  all  such  poor  chil- 
dren whose  parents  are  dead,  or  as  shall  be  by  the  said  justices 
and  overseers,  found  unable  to  maintain  them;  males  to  the  age 
of  twenty -one  years,  and  females  to  the  age  of  eighteen  years." 
It  appears  to  us,  that  the  construction  of  the  act  of  the  llth  of 
March,  1807,  is  this: — The  directors  of  the  poor  of  Franklin 
county,  may  themselves  bind  apprentices,  such  children,  as  shall 
come  under  their  notice  as  paupers,  by  a  warrant  from  two  jus- 
tices of  the  peace;  and  they  may  also,  in  conjunction  with  two 
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justices,  bind  ilsuch  children  whose  parents  are  dead,  or  as 
shall  by  them,  the  said  directors  and  two  justices,  be  found  un- 
able to  maintain  them."  This  construction  satisfies  all  the  words 
of  the  law,  is  attended  with  no  inconveniences,  and  is  agreeable  to 
the  practice  of  the  directors,  ever  since  the  erection  of  the  house 
of  employment  in  Franklin  county.  Inasmuch,  then,  as  Caroline 
••<)<iney  was  sent  to  the  house  of  employment  by  a  warrant  from 
\vo  justices,  and  then  bound  apprentice  until  the  age  of  eighteen, 
by  the  directors,  we  are  of  opinion  that  the  indenture  is  valid,  and 
she  must  return  to  the  service  of  her  master. 

Prisoner  remanded. 


THE  END  OF  OCTOBER  TERM,  1824.— SOUTHERN  DISTRICT. 
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[PHILADELPHIA,  DECEMBER,  1824.] 

KENNEDY  against  WACHSMUTH. 

The  Orphans'  Court  may  amend  its  proceed! ngs,  after  a  sale  by  an  administrator 
under  its  order,  by  adding  to  the  administrator's  account  exhibited,  his  affidavit, 
that  the  same  was  just  and  true,  formerly  taken  in  court,  but  not  filed 

The  affidavit  of  one  administrator,  to  the  truth  of  the  account  exhibited  in  the  Or- 
phans' Court,  is  sufficient,  though  there  are  other  administrators. 

The  decrees  of  the  Orphans'  Court  may  be  controverted,  where  it  exceeds  its  j  i, 
diction ;  but  where  it  is  acting  witlun  its  jurisdiction,  the  truth  of  what  is  as.- 
OD  record,  cannot  be  denied  in  a  collateral  proceeding. 

CASE  STATED. 

THIS  was  an  action  on  the  case,  brought  by  Robert  Kennedy 
against  John  G.  Wachsmuth^  to  recover  damages  for  the  non-per- 
formance of  a  contract,  for  the  purchase  of  certain  lots  of  ground 
in  the  county  of  Philadelphia.     By  the  contract,  the  plaintiff  \va- 
to  give  to  the  defendant  a  valid  and  legal  title  to  the  lots;  and  • 
defendant  alleged,  that  the  title  offered  to  him  by  the  plaintiff, 
not  a  valid  and  legal  title.     The  plaintiff's  title  was  derived  • 
lows: 

John  C.  Wells  died  intestate  in  the  year  1812,  seized  "     fee 
simple  of  the  said  lots,  and  leaving  a  widow  and  five  einMron. 
Letters  of  administration  of  his  estate  were  granted  t;>  fl'i"' 
Levis,  and  Mary  Wells,  his  widow.     On  the  16th  of  July,  18' 
the  administrators  petitioned  the  Orphans'  Court  of  the  county 
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Philadelphia,  for  an  order  to  sell  the  real  estate,  and,  at  the  same 
time,  exhibited  an  account  certified  by  the  register  to  have  been 
settled  before  him,  and  attested  by  the  affirmations  of  the  adminis- 
trators, which  account  included  in  one  item,  the  amount  of  the  ap- 
praised inventory,  showing  a  balance  in  favour  of  the  estate  in  their 
hands,  of  six  hundred  and  forty-seven  dollars,  twelve  cents,  and 
also  an  inventory  and  appraisement  of  all  the  intestate's  personal 
estate,  together  with  an  account  of  the  debts  due  to  and  from  the 
estate;  leaving  a  balance  of  debts  due  from  the  estate,  of  ten  thou- 
sand, six  hundred  and  seventy-five  dollars,  eighty-seven  cents.  To 
the  said  inventory,  there  was  no  affirmation  or  oath  of  the  admi- 
nistrators annexed;  but  the  appraisement  of  the  said  inventory  an- 
nexed thereto,  was  affirmed  to  before  the  register  by  one  of  the  ap- 
praisers on  the  15th  of  July,  1813,  the  other  appraiser  being  then 
dead.  Nor  was  any  affirmation  or  oath  annexed  to  the  said  peti- 
tion, nor  to  the  said  account,  of  debts  when  the  said  order  of  sale 
was  petitioned  for,  but  in  the  year  1822,  certain  proceedings  were 
had  in  the  Orphans*  Court,  as  will  hereafter  appear. 

On  the  16th  of  July,  1813,  an  order  of  sale  was  made  by  the 
Orphans'  Court,  pursuant  to  the  prayer  of  the  said  petition,  and 
the  usual  and  regular  notices  of  sale  given;  and,  on  the  20th  of 
Jipril,  1813,  the  administrators  reported,  that  they  had  sold  the 
lots  above  described.  This  sale  was  confirmed  by  the  court,  and 
afterwards  set  aside. 

On  the  loth  of  October,  1813,  the  administrators  resold  the  pro- 
perty to  Robert  Kennedy  and  Conrad  Carpenter,  which  sale  was 
confirmed  by  the  court,  and  a  deed  made  to  the  purchasers,  accord- 
ingly; and,  by  sundry  conveyances  from  Carpenter,  the  whole  pro- 
perty in  question  became  vested  in  Robert  Kennedy,  the  plaintiff. 

Among  the  records  of  the  Orphans'  Court,  were  also  found  the 
following  proceedings: 

"  19th  of  March,  1822.— -On  motion  of  John  Purdon,  esq.,  or- 
dered by  the  court,  That  the  record  of  the  proceedings  in  the  sale 
of  the  real  estate  of  John  C.  Wells,  deceased,  "be  amended  by  add- 
ing to  the  exhibited  account  of  all  the  intestate's  debts,  filed  by 
the  administrators  of  the  said  John  C.  Wells,  the  affirmation  of 
William  Levis,  one  of  the  said  administrators,  as  taken  in  court 
by  the  said  William  Levis,  at  the  time  of  exhibiting  the  said  ac- 
count, and  before  any  order  of  sale  made  thereon,  'that  the  same 
is  a  just  and  true  account  of  all  the  intestate's  debts,  which  had 
then  come  to  the  knowledge  of  the  said  administrators.' ' 

In  pursuance  of  this  order  of  the  court,  the  soid  William  Lc* 
vis,  on  the  2d  of  JJpril,  1822,  in  open  court,  made  and  subscribed 
the  following  affirmation,  which  was  entered  of  record,  and  also  on 
the  said  account:  "  William  Levis,  the  administrator  above  named, 
on  his  solemn  affirmation  to  him  administered,  says,  That  at  the 
time  of  exhibiting  the  foregoing  account  of  the  intestate,  John  C. 
Welles  debts  to  the  Orphans'  Court,  and  before  any  allowance  or 
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order  was  made  by  the  said  court  for  the  sale  of  the  said  intessate's 
lands,  he  did  in  open  court  make  the  above-mentioned  affirmation 
before  the  said  Orphans'  Court,  viz.  "William  Levis,  (late  Wil- 
liam  Levis,  jr.,)  one  of  the  administrators  of  John  C.  Wells,  de- 
ceased, being  affirmed  according  to  law,  on  his  solemn  affirmation 
saith,  that  the  foregoing  is  a  just  and  true  account  of  all  the  intes- 
tate's debts,  which  have  come  to  the  knowledge  of  the  said  admi- 
nistrator." And  he  doth  further  say,  that  the  foregoing  account  is 
a  just  and  true  account  of  all  the  intestate's  debts  which  had  then 
come,  or  at  any  time  since  have  come,  to  the  knowledge  of  the 
said  administrator. 

(Signed)  William  Li- 

"  Affirmed  in  open  court,  &.C.*' 

On  the  above  case  stated,  the  question  for  the  opinion  of  thn 
court  was,  Whether  the  foregoing  proceedings,  so  vested  in  the 
*aid  Robert  Kennedy  the  title  of  the  said  John  C,  Well.?  to  the  lots 
in  question,  as  that  the  said  John  G.  Wachsmuth  should,  under  his 
said  contract  with  the  plaintiff,  have  completed  his  purchase. 

The  case  was  argued  by  Pure/on,  for  the  plaintiff,  and  by  Scott, 
for  the  defendant. 

For  the  defendant,  it  was  objected,  that  the  title  of  the  plaintiff 
Was  not  good,  inasmuch  as  the  requisites  of  the  law  respecting  sales 
of  land  by  administrators,  under  an  order  of  the  Orphans'  Court, 
had  not  been  complied  with.  The  act  of  the  19th  of  </lpril,  1794, 
sect.  S,  Purd.  Dig.  292,  provides,  that  no  Orphans'  Court  shall 
allow  or  order  any  intestate's  lands  or  tenements  to  be  sold,  before 
the  administrator  or  administrators  requesting  (he  same,  shall  ex- 
hibit a  true  and  perfect  inventory  of  all  the  intestate's  personal 
estate  whatsoever,  as  also  a  ju&t  and  true  account  upon  his,  her, 
or  their  solemn  oath  or  affirmation,  of  all  the  intestate's  debts, 
which  shall  be  then  come  to  his,  her,  or  their  knowledge;  yet  no 
such  account  was  filed  before  the  order  of  sale,  in  the  present  case, 
was  granted.  The  Orphans'  Court  is  a  court  of  limited  jurisdic- 
tion, and  must  conform  to  the  directions  of  the  act  in  its  proceed- 
ing?, or  they  are  liable  to  be  examined  and  set  aside  in  a  collateral 
suit.  In  Messinger  v.  Kintner,  4  Binn.  97,  it  was  held,  that  an 
unauthorized  decree  of  an  Orphans'  Court  for  the  sale  of  lands  will 
not  stand,  until  reversed  in  a  regular  course  of  appeal;  but  may  be 
questioned,  in  a  collateral  suit,  by  or  against  a  person  claiming  un- 
der that  decree.  If  the  decree  in  the  present  case  was  unautho- 
rized, the  objection  may  at  any  time  hereafter  be  taken  in  a  suit  for 
the  land  by  the  defendant,  and  the  land  wholly  lost.  The  amend- 
ment allowed  by  the  Orphans'  Court  does  not  remove  the  objection. 
Supposing  the  Court  had  power  to  receive  the  affidavit,  it  came  too 
late;  the  act  forbids  any  ord  r  of  sale  of  the  lands,  unless  the  affi- 
davit be  filed  before  such  order  is  made.  It  is  a  further  ground  of 
objection  to  the  title,  that  if  the  affirmation  of  Mr.  Levis  be  consi- 
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dered  correct  in  point  of  time,  it  is  the  affirmation  of  only  one  of 
the  administrators,  whereas  the  spirit  of  the  act  of  1794,  is  that 
where  there  are  several  administrators  who  request  an  order  of 
sale,  all  should  join  in  the  oath  or  affirmation. 

For  the  plaintiff,  it  was  answered,  that  it  substantially  appeared 
by  the  record,  that  there  was  not  sufficient  personal  estate  to  pay 
the  debts,  and  that  was  sufficient.  Great  allowances  are  always 
made  for  want  of  form,  in  cases  of  sales  by  order  of  the  Orphans' 
Court.  Snydcr's  Lessee  v.  Snyder,  6  Binn.  497.  Bicklev.  Young, 
3  Serg.  <$•  Rawle,  235.  Price  v.  Johnson,  4  Yeates,  528.  2  Yeates, 
118.  Hucklc  v.  Phillips,  2  Serg.  <$*  Rawle,  7.  But  if  a  defect  ever 
existed  in  the  record,  it  has  been  completely  cured  by  the  order  of 
the  Orphans'  Court  in  1822,  which  contains  every  thing  required 
by  the  act.  That  order  allows  the  proceedings  to  be  amended  by 
adding  the  requisite  affidavit  to  the  exhibited  account.  This  ac- 
count, so  amended,  is  then  the  record;  and  the  truth  of  the  records 
of  the  Orphans'  Court,  concerning  matters  within  their  jurisdiction, 
cannot  be  disputed.  Selin  v.  Snyder,  7  Serg.  4*  Rawle,  172.  As 
to  the  objection,  that  only  one  of  the  administrators  has  made  the 
affirmation,  that  was  overruled  in  this  court  in  the  case  of  Snyder's 
Lessee  v.  Snyder,  6  Binn.  497. 

Per  Curium.  The  question  in  this  case,  is,  Whether  a  sale  of 
the  real  estate  of  John  C.  Wells,  esq.,  deceased,  made  by  order  of 
the  Orphans'  Court  of  Philadelphia,  was  valid? 

It  is  contended,  on  the  part  of  the  defendant,  that  the  Orphans* 
Court  had  no  pov\er  to  make  the  order  for  sale,  because  the  admi- 
nistrators of  John  C.  Wells  did  not,  previous  to  the  said  order,  ex- 
hibit an  account  upon  oath,  of  all  the  intestate's  debts,  which  had 
then  come  to  their  knowledge,  as  is  required  by  the  act  of  the  19th 
of  t/lpril,  1794,  sect.  20.  On  inspecting  the  record  of  the  Orphans' 
Court,  we  find,  that  on  the  14th  of  January,  1813,  the  adminis- 
trators of  Wells,  (William  Levis  and  Mary  Wells,}  petitioned 
for  an  order  of  sale  of  the  real  estate,  which  was  granted;  and,  in 
pursuance  thereof,  the  estate  was  sold,  and  the  sale  confirmed  by 
the  court.  At  that  time,  no  account  of  the  debts  of  the  intestate, 
verified  by  the  oath  of  the  administrators,  appeared  upon  the  re- 
cord. But,  on  the  19th  of  March,  1822,  the  Orphans'  Court  made 
an  order,  "  that,  the  record  should  be  amended,  by  adding  to  the 
account  exhibited  by  the  administrators  of  John  C.  Wells,  of  all 
the  intestate's  debts,  the  affirmation  of  William  Levis,  one  of  the 
administrators,  as  taken  in  court  by  the  said  Levis,  at  the  time  of 
exhibiting  the  said  account,  and  before  any  order  of  sale,  that  the 
same  is  a  just  and  true  account  of  all  the  intestate's  debts, 
tvhich  had  then  come  to  the  knowledge  of  the  said  administra- 
for."  It  cannot  be  doubted,  that  the  court  had  power  to  order 
this  amendment.  The  affirmation  ought  to  have  been  recorded  at 
the  time  it  was  made,  and  the  not  entering  it  of  record,  was  no 
more  than  a  clerical  omission.  So  long  ago  as  the  year  1650,  an 
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amendment  was  permitted,  by  causing  judgment  to  be  entered  on 
a  verdict,  which  the  prothonotary  had  omitted, — and  this  loo  after 
an  execution  had  been  issued,  and  exception  taken  to  the  proceed- 
ing. (Styles'  Rep.  229.)  In  considering  the  record  before  us, 
therefore,  we  must  now  take  it,  that  the  affirmation  of  Levis  was 
made  previous  to  the  order  of  sale.  Then  all  is  right,  for  the  re- 
cord cannot  be  contradicted.  The  orders,  or  decrees  of  the  Or- 
phans' Court,  where  it  exceeds  its  jurisdiction,  may  be  controvert- 
ed. But  where  it  is  acting  within  its  jurisdiction,  the  truth  of 
what  is  asserted  on  record,  cannot  be  denied.  This  was  decided 
in  the  case  of  Selin  and  others  v.  Snyder,  7  Serg.  4*  Rawle,  172. 
But,  it  is  objected,  that,  granting  the  affirmation,  in  this  case,  to 
have  been  made  by  fVilliam  Levis,  according  to  the  amended  re- 
cord, still  it  is  defective,  for  want  of  the  oath  or  affirmation  of 
Mary  Wells,  the  administratrix.  The  very  same  objection  was 
taken,  and  overruled  by  this  court,  in  the  Lessee  of  Snyder  v. 
Snydert  6  Binn.  497.  It  is  the  opinion  of  the  court,  therefore, 
that  the  proceedings  in  the  Orphans'  Court  were  according  to  law, 
and  the  sale  of  the  real  estate  of  John  C.  lVells>  was  valid.  Judg- 
ment is  to  be  entered  for  the  plaintiff. 

Judgment  for  the  plaintiff. 


[PHILADELPHIA,  DECEMBER  27, 1824.] 

BROOKER  against  The  COMMONWEALTH. 

IN   EBROB. 

An  indictment  can  be  supported  for  a  contempt  of  a  justice  of  the  peace,  which, 
though  not  a  breach  of  the  peace,  amounts  to  an  obstruction  of  the  execution  of 
his  office. 

THE  plaintiff  in  error,  Benjamin  Rrooker,  was  convicted  in  the 
Court  of  Quarter  Sessions  of  Philadelphia  county,  from  which  the 
record  was  removed  by  writ  of  error,  on  an  indictment  for  an  as- 
sault and  battery,  and  contempt  of  Michael  Freytag,  esq.,  a  jus- 
tice of  the  peace,  and  sentenced  to  a  fine  of  thirty  dollars  and  one 
month's  imprisonment,  to  commence  from  and  after  the  first  Mon- 
day in  January,  1825. 

The  following  reasons,  were  urged  in  the  court  below  for  arrest- 
ing the  judgment,  and,  in  this  court,  for  reversing  it: 

1.  Because,  although  the  act  of  assembly  of  the  22d  of  February, 
1802»  enacts,  that  no  justice  of  the  peace  shall  act  as  such,  unless 
he  shall  reside  within  the  limits  of  the  district  for  which  he  was 
commissioned;  yet  there  is  no  such  averment  in  the  indictment. 

2.  Because  no  court  is  mentioned  in  the  indictment,  in  which 
it  was  presented,  by  which  it  was  tried,  or  which  had  jurisdiction 
of  the  offence, 
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3.  Because  the  indictment  charging  Benjamin  Brooker  with 
obstructing  Michael  Freytag,  in  the  hearing  and  examination  of 
a  certain  complaint  pending  and  proceeding  hefore  him  as  a  justice 
of  the  peace,   omits  altogether  to  explain,  set  forth,  or  mention, 
what  the  said  complaint,  examination,  or  proceeding  was. 

4.  Because  the  fourth  count  charges  no  obstruction  of  justice, — 
and  neither  that  nor  any  other  of  the  counts,  nor  any  part  of  the 
indictment,  specifies,  how  or  in  what  particulars  the  justice  of  the 
peace  was  insulted,  abused,  ridiculed,  threatened,  hindered,  or  ob- 
structed. 

5.  Because  there  is  no  indictable  offence  set  forth  in  the  indict- 
ment. 

C.  J.  Ingersoll,  for  the  plaintiff  in  error,  referred  to  the  act  of 
assembly,  of  the  22d  of  February,  1802,  Purd.  Dig.  352.  \Chit- 
ty  Crim.  Law,  228,  232.  Haw.  b.  2,  ch.  25,  sect.  119,  120,  123, 
124.  Leech,  C.  C.  C.  361.  1  C'hitty  Crim.  Law,  169,  171,  227, 
528.  Leech,  C.C.C.  210.  Filler  v.  Probasco,  2  Browne,  137. 

M'llvaine,  for  the  commonwealth,  cited  1  Chitty  Crim.  Law, 
71.  1  Russel,  60.  Hawk.  b.  2,  ch.  25,  sect.  4.  Id.  b.  2,  ch.  1.  sect. 
15.  Id.  b.  1,  ch.  21,  sect.  10,  11,  13,  14.  2  Browne,  142.  1  Mod. 
35.  6  Mod.  124.  1  Str.  421.  1  Barnard,  155.  Comb.  45,  69. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  J.  There  is  a  count,  in  this  indictment,  for  an  assault 
and  battery,  which  is  good  in  form,  and  which  therefore  is,  at  all 
events,  sufficient  to  support  the  judgment;  but,  as  the  opinion  of 
the  court  is  desired  on  a  point  mooted  in  the  cause,  viz.  Whether 
an  indictment  can  be  supported  for  a  contempt  of  a  justice  of  the 
peace,  which,  though  short  of  a  breach  of  the  peace,  yet  amounts 
to  an  obstruction  of  the  execution  of  his  office,  it  is  proper  to  say, 
we  have  no  difficulty  in  pronouncing  an  opinion  in  the  affirmative. 
It  does  not  follow,  that  because  such  a  contempt  may  not  be  pun- 
ished by  attachment,  it  may  not  be  punished  at  all.  The  proposi- 
tion is  an  unreasonable  one  on  the  face  of  it.  Every  obstruction  of 
an  officer,  in  the  execution  of  his  office,  is  a  public  injury,  and,  un- 
less where  the  legislature  has  directed  otherwise,  is  indictable.  In- 
deed, were  it  necesssary  to  the  due  administration  of  the  laws,  that 
justices  of  the  peace  should  have  the  power  of  commitment  for 
contempt,  I  would  not  hesitate  to  declare,  that  the  grant  of  the 
office  carried  with  it  as  an  incident,  all  ancillary  power  which 
should  be  necessary  to  its  complete  execution.  But,  as  punishment 
of  contempts  by  indictment  is  commensurate  with  this  object,  I  am 
content  that  the  law,  in  this  respect,  be  held  here  as  it  is  in  Eng- 
land. By  treating  such  contempt  as  an  indictable  offence,  we  put 
it  in  the  power  of  the  justice  to  hold  the  offender  to  bail,  to  answer 
to  a  prosecution  and  be  of  good  behaviour  in  the  meantime,  and  to 
commit  him  in  default  of  finding  bail;  which  is  sufficient  to  pre- 
vent a  repetition  of  the  offence.  It  is,  therefore,  unnecessary  to 
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the  administration  of  justice,  that  a  justice  should  exercise  the  high 
power  of  punishing  by  attachment,  which,  in  the  hands  of  many 
magistrates,  might  become  a  public  grievance.  But  that  to  obstruct 
a  magistrate  in  the  execution  of  his  office  is  an  indictable  offence, 
is  a  proposition  about  which  it  is  impossible  to  doubt;  did  the  cause 
rest  on  this  point  alone,  we  would  still  be  of  opinion  that  the  judg- 
ment should  be  affirmed. 

Judgment  affirmed. 


[PHILADELPHIA,  DECEMBER  27,  1824.] 

WILLING  against  PETERS. 

IN  ERROR. 

A  plaintiff,  who,  pending  the  action,  assigns  all  his  interest  in  the  claim  he  is  pro- 
secuting to  a  third  person,  to  whom  he  is  indebted,  to  whose  use  the  action  is 
marked,  and  who  thereupon  acknowledges  under  hand  and  seal,  that  his  debt  is 
satisfied,  to  the  amount  of  the  plaintiff's  claim  against  the  defendant,  and  releases 
him  from  the  same,  is,  upon  paying  the  costs,  a  competent  witness. 

A  promise  by  a  debtor,  after  the  execution  of  a  voluntary  release  under  seal  by 
the  creditor,  at  the  debtor's  request,  to  pay  the  balance  of  the  debt,  is  founded 
on  a  sufficient  consideration  and  is  binding. 

Richard  Peters,  jr.,  the  defendant  in  error,  brought  this  action, 
in  the  District  Court  for  the  city  and  county  of  Philadelphia, 
against  the  plaintiff  in  error,  Thomas  Willing,  to  recover  a  balance 
of  eleven  hundred  and  forty-four  dollars,  seventy-four  cents,  due 
upon  a  promissory  note  for  two  thousand  dollars,  dated  December 
2d,  1816,  payable  sixty  days  after  date,  drawn  by  the  defendant 
below  in  favour  of  the  plaintiff,  by  whom  it  was  endorsed,  and 
upon  a  loan  of  three  hundred  dollars  by  the  latter  to  the  former. 
The  account  produced  by  the  plaintiff  exhibiting  the  balance,  showed 
that  he  had  received  about  sixty  per  cent,  of  the  original  debt. 

The  defendant  relied  upon  a  release  bearing  date  April  15th, 
1817,  executed  by  the  plaintiff  and  the  other  creditors  of  the  de- 
fendant, by  which  they  did  (i  remise,  release,  discharge,  and  for 
ever  quit  claim  unto,  the  said  Thomas  Willing,  jr.,  his  heirs,  ex- 
ecutors and  administrators,  and  every  of  them,  of  and  from  all  and 
all  manner  of  actions,  cause  or  causes  of  action,  suits,  bills,  promis- 
sory notes,  judgments,  bonds,  writings,  debts,  accounts,  sum  and 
sums  of  money,  damages,  claims,  and  demands  whatsoever,  both 
in  law  and  equity,  or  otherwise  howsoever,  which  against  the  said 
Thomas  Willing,  jr.,  they  or  either  of  them,  or  any  or  either  of 
their  heirs,  executors,  or  administratprs,  should  or  might  thereafter 
have,  claim,  challenge,  or  demand  for  or  by  reason  or  means  of 
any  transaction,  matter,  cause,  or  thing  whatsoever,  from  the  be- 
ginning of  the  world  to  the  day  of  the  date  thereof." 

VOL,  xn<  Z- 
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With  a  view  to  prove  a  promise  to  pay  the  balance  of  the  debt, 
subsequently  to  the  execution  of  the  release,  the  plaintiff  himself 
was  offered  as  a  witness;  and,  to  show  that  he  was  not  interested 
at  the  time  he  was  offered,  the  docket  was  produced,  from  which 
it  appeared  that  this  suit  was,  on  the  16th  of  July,  1821,  marked 
to  the  use  of  Joseph  Curwen.  A  paper,  dated  Liverpool,  30th  of 
*ftpril,  1821,  signed  by  Joseph  Curwen,  was  likewise  given  in 
evidence,  by  which  he  acknowledged  to  have  received  from  Richard 
Peters,  jr.,  eleven  hundred  and  fifty  dollars;  "being  so  much  on 
account  of  a  debt  due  from  him  to  me;  the  said  sum  of  eleven  hun- 
dred and  fifty  dollars  having  been  received  in  an  assignment  of  a 
claim  on  Thomas  Willing,  late  Thomas  Willing,  yc '.,  of  the  city 
of  Philadelphia,  for  which  a  suit  has  been  instituted  in  the  District 
Court  for  the  city  and  county  of  Philadelphia,  to  March  term, 
1821,  No.  293,  and  which  suit  has  been  marked  to  my  use  by 
Richard  Peters,  jr.,  and  having  been  received  by  me  in  payment 
of  the  sum  of  one  thousand,  one  hundred,  and  fifty  dollars,  of  the 
amount  due  to  me  by  Richard  Peters,  jr.;  and  I  having,  as  I  do 
hereby,  in  consideration  of  the  said  assignment,  release  and  acquit 
him  of  so  much,  viz.  the  sum  of  eleven  hundred  and  fifty  dollars, 
of  the  said  debt  due  to  me."  During  the  trial  of  the  cause,  the 
following  papers  were  also  executed  and  read  in  evidence: 

"  Know  all  men  by  these  presents,  that  I,  Richard  Peters,  jr., 
of  the  city  of  Philadelphia,  have  assigned,  transferred,  and  set 
over,  (for  the  consideration  of  one  thousand  dollars  to  me  in  hand 
paid  by  Joseph  Curwen)  to  the  said  Joseph  Curwen  all  my  claim 
upon  Thomas  Willing,  jr.,  for  which  suit  has  been  brought  in 
the  District  Court  for  the  city  and  county  of  Philadelphia,  and  all 
right  and  interest  therein  and  thereto: — Witness  my  hand  and  seal 
this  eleventh  day  of  December,  1822. 

(Signed)  "  Richard  Peters,  jr."       (Seal.) 

"  I  acknowledge  to  have  received  from  Richard  Peters,  jr.,  a 
transfer  of  his  claim  upon  Thomas  Willing,  jr.,  for  which  suit 
has  been  brought  in  the  District  Court  for  the  city  and  county  of 
Philadelphia,  as  of  the  30th  of  Jlpril  last,  and  do  hereby  release 
the  said  Richard  Peters,  jr.,  of  and  from  the  sum  of  eleven  hun- 
dred and  fifty  dollars,  being  the  amount  of  the  claim  upon  Thomas 
Willing,  jr.,  and  the  consideration  for  which  the  transfer  aforesaid 
was  made;  for  which  sum  I  acknowledge  myself  to  be  paid  and 
satisfied  to  that  amount: — Witness  my  hand  and  seal  the  llth  day 
of  December,  1822. 

(Signed)  "J.  Curwen."        (Seal.) 

A  sufficient  sum  having  been  deposited  with  the  prothonotary, 
to  cover  all  the  costs  which  had  accrued,  or  which  might  accrue  in 
the  cause,  Mr.  Peters  was  offered  as  a  witness.  He  was  object- 
ed to  by  the  counsel  of  the  defendant,  but  the  court  admitted  him. 
and  a  bill  of  exceptions  was  tendered  and  sealed. 
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The  witness  swore,  that  after  the  execution  of  the  release,  viz. 
in  the  month  of  February,  1822,  the  said  Thomas  Willing,  in  a 
conversation  he  had  with  him  relative  to  this  debt,  declared  that 
he  owed  it  to  him  and  intended  to  pay  it,  and  expressly  promised 
that  he  would  pay  it. 

THE  COURT  charged  the  jury,  that  the  release  given  in  evidence 
discharged  the  defendant  from  all  debts  due  to  the  plaintiff,  at  the 
time  of  its  execution,  or  which  might  afterwards  become  due,  by 
reason  of  any  transaction,  matter,  cause,  or  thing,  prior  to  the  exe- 
cution of  that  instrument;  but  that  if  the  defendant  afterwards  made 
an  express  promise  to  pay  a  debt  discharged  thereby,  there  was  a  suf- 
ficient moral  consideration  to  support  a  promise,  and  therefore  such 
promise  would  be  binding:  and  whether  or  not  such  a  promise  had 
been  made  by  the  defendant,  they  submitted  to  the  jury. 

The  counsel  of  the  defendant  excepted  to  this  opinion,  and  the 
jury  having  found  a  verdict  in  favour  of  the  plaintiff,  removed  the 
record  to  this  court  by  writ  of  error. 

Rawle,  jr.,  and  Binney,  for  the  plaintiff  in  error,  in  arguing 
against  the  admissibility  of  the  plaintiff  as  a  witness,  disclaimed 
any  intention  to  call  in  question  the  propriety  of  the  decision  of 
this  court,  in  the  case  of  Steele  v.  Phoenix  Insurance  Company, 
3  Biiin.  306,  which,  they  admitted,  was  a  logical  conclusion  from 
well  established  principles.  That  case,  however,  they  observed, 
had  gone  to  the  utmost  limit  of  safety,  and  farther  than  any  other 
case,  either  in  England ur  in  the  other  states  hud  extended  the  rule 
by  which  a  party  is  permitted  to  give  evidence.  Phill.  Ev.  57.  Cog- 
bill  v.  Cogbill,  2  lien.  £y  Alunf.  467.  The  question  is,  had  the  wit- 
ness any  interest  in  the  event  of  the  suit  at  the  time  he  was  offered? 
He  was  interested,  because,  if  Curwen  failed  to  recover  in  this 
suit,  Peters  was  answerable  to  him  upon  the  implied  warranty  of 
title  to  the:  thing  he  had  assigned,  and  thus  he  was  interested  in 
proving  the  existence  of  a  claim.  Upon  the  sale  of  a  chattel,  whe- 
ther tangible  or  merely  in  action,  there  is  an  implied  warranty  of 
title,  and  if  the  purchaser  does  not  get  what  he  has  paid  for,  he  may 
recover  back  the  price.  Ritchiev.  Summers,  3  Yeates,  533.  Boyd 
v.  Bopst,  2  Dull.  91.  Dorsey  v.  Jackman,  1  Serg.  8?  R.d<vh\  1: 
Heermance  v.  Vernrty,  (>  Johns.  7.  Defreeze  v.  Trumper,  Uohnt. 
2l-\.  Kcnrich  v.  Whiting,  \5Johns.  ^10.  Although  in'assigning 
to  Curwen  his  claim  on  H'llling,  'Peters  has  not  Warranted  Ihu 
goodness  of  the  claim,  yet  he  has  warranted,  that  he  had  a  claim 
of  some  sort;  that  he  had  something  which  was  capable  of  being 
transferred,  and  if  it  turns  out  that  be  had  no  claim  of  any  descrip- 
tion, it  is  manifest,  that  he  has  undertaken  to  transfer  tint  to  which 
he  had  no  title,  and  therefore  the  consideration  on  which  Cnrv 
release  to  him  was  founded  has  failed.  A  claim,  is  a  challenge  of 
Impropriety  or  ownership  of  a  thing  which  a  man  has  not.  in  jio<- 
s^ssion,  and  is  wrongfully  withheld  by  another.  Slnwdl  v.  T<»n!\ 
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Plowden,  359.  Cummings'  Assignee  v.  Lynn,  I  Dall.  444.  On 
the  transfer  of  a  claim,  there  is  therefore  always  an  implied  war- 
ranty of  the  legal  existence  of  such  claim.  If  one  assigns  a  bond, 
the  money  due  upon  which  he  has  received  prior  to  the  assignment, 
he  is  unquestionably  liable  to  refund,  and  the  same  principle  is  ap- 
plicable to  a  transaction  like  this.  In  the  case  of  Consequav.  Wil- 
ling, 1  Peters'  JRcp.  103,  the  releases  were  so  framed  as  to  meet 
the  difficulty  now  suggested. 

2.  There  was  no  consideration  for  the  defendant's  assumption. 
The  debt  having  been  released  by  the  voluntary  act  of  the  creditor, 
it  was  completely  extinguished,  and  could  not  be  revived  by  any 
subsequent  promise.  The  cases  in  which  effect  has  been  given 
to  a  new  promise,  are  those  of  discharge  under  bankrupt  or  insol- 
vent laws,  infancy,  or  act  of  limitations;  cases  in  which  the  opera- 
tion of  a  statute  or  a  positive  rule  of  law,  has  deprived  the  creditor 
of  his  remedy,  while  the  debt  remained.  It  has  indeed  been  said, 
that  wherever  there  is  a  moral  obligation  to  pay  a  debt,  without  a 
legal  remedy  to  enforce  payment,  it  is  a  sufficient  consideration  for 
a  new  promise;  but  no  case  can  be  found  in  which  the  rule  has 
been  applied  to  a  debt,  discharged  by  a  voluntary  release;  and  in 
speaking  of  the  rule,  it  is  invariably  illustrated  by  reference  to  the 
cases  already  mentioned,  to  which  therefore  the  principle  must  be 
considered  as  confined.  There  is  good  reason  for  the  distinction 
between  a  debt  barred  by  operation  of  law,  and  a  debt  extinguished 
by  the  act  of  the  creditor  himself.  In  the  one  case,  he  is  deprived 
of  his  remedy  by  circumstances  not  under  his  own  control,  and  to 
which  he  never  gave  his  assent,  and  therefore  if  the  debtor  waives 
his  legal  advantage  by  making  a  new  promise,  that  promise  is  bind- 
ing. But  where  the  release  is  the  voluntary  act  of  the  creditor,  it 
must  be  considered  as  made  upon  a  consideration  equal  in  legal 
contemplation,  at  least,  to  the  debt,  and  therefore  the  debt  is  satis- 
fied and  extinguished.  1  Selw.  N.  P.  43,  51,  52.  1  Com.  on  Cont. 
25.  Lloyd  v.  Lee,  1  Sir.  94.  Hammond  v.  Roll,  March,  202. 
Townsend  v.  Hunt,  Cro.  Car.  408.  Coe  v.  Hutton,  1  Serg.  $? 
JRawle,  398. 

J.  R.  Ingersoll,  for  the  defendant  in  error,  contended,  that  Mr. 
Peters  was  a  competent  witness,  and  relied  upon  the  cases  of  Steele, 
v.  Ph&nix  Insurance  Company,  3  Binn.  306,  and  Consequa 
V.  Willing,  1  Peters'  Rep.  303,  as  in  point.  The  argument,  he 
observed,  is,  that  if  Peters  had  no  claim,  the  consideration  of  Cur- 
wen's  release  failed,  and  he  could  support  an  action  against  Peters. 
But  Curwen's  release  was  absolute,  upon  receiving  an  assignment 
of  the  claim,  whatever  it  might  be,  and  nothing  but  fraud  in  Peters 
could  give  Curwen  an  action  against  him.  That  Peters  had  a  claim 
of  some  sort  could  not  admit  of  a  doubt,  and  such  as  it  was,  Cur- 
wen  was  content  to  make  it  the  foundation  of  his  release.  This 
release  was  under  seal,  which  alone  imports  a  sufficient  considera- 
tion. Besides,  to  give  effect  to  a  release,  no  consideration  what- 
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ever  is  necessary.   Coe  v.  Hutton,  \  Serg.  #  Rawle,  398. 
son's  Rep.  56.   Longbridge  v.  Dorviller,  5  Barn.  &,•  Jlld.  117. 

2.  A  moral  obligation  to  pay  a  debt,  on  which  no  suit  can  be 
brought,  is  a  sufficient  consideration  for  an  assumption,  and  there 
is  no  room  for  the  distinction  taken  between  a  debt  barred  by  ope- 
ration of  law,  and  one  discharged  by  a  voluntary  release.  In  the 
case  of  bankruptcy,  the  debt  is  equall\  discharged;  yet  a  subsequent 
promise  to  pay  it  is  binding.  The  principle  is  the  same  in  both 
cases, — the  existence  of  the  moral  duty  to  pay  a  debt,  which  has 
not  been  actually  paid.  Here  the  release  was  executed,  at  the  re- 
quest of  the  plaintiff  in  error,  and  he  subsequently,  when  he  felt 
his  ability,  made  a  positive  promise  to  pay  the  balance  of  the  debt; 
a  stronger  case  of  moral  obligation  cannot  occur,  than  the  circum- 
stances'of  this  case  present.  Bull.  N.  P.  129,  147.  7  Johns.  36. 
2  Caines,  150.  Lord  %SuJfield  v.  Bruce,  2  Slarkie,  175.  Town- 
send  v.  Hunt,  Cro.  Car.  408.  Com.  on  Cont.  22.  1  Fonb.  345, 
(336.)  6  Johns.  Ch.  Rep.  242. 

The  opinion  of  the  court  was  delivered  by 

TILGHMAX,  C.  J.  This  action  was  commenced  by  Richard  Pe- 
ters, jr.,  against  Thomas  Willing,  in  the  District  Court  for  the 
city  and  county  of  Philadelphia.  Pending  the  action,  Richard 
Peters  assigned  all  his  interest  in  the  claim  which  he  was  prose- 
cuting against  the  defendant,  to  Joseph  Curwen,  upon  which  the 
action  was  marked  on  the  docket,  for  the  use  of  the  said  Curwen. 
The  amount  of  Peters'  claim,  assigned  to  Curwen,  was  eleven 
hundred  and  fifty  dollars.  Peters  owed  that  sum  to  Curwen,  and 
Curwen  acknowledged  himself,  under  hand  and  seal,  to  be  satisfied 
to  the  amount  of  eleven  hundred  and  fifty  dollars,  and  released  Pe- 
ters from  the  same.  These  facts  being  proved  at  the  trial  of  the 
cause,  Peters  was  offered  as  a  witness  for  the  plaintiff,  and  although 
objected  to  by  the  defendant,  he  was  admitted.  This  is  the  first 
error  assigned.  I  do  not  see  how  the  witness  could  have  been  re- 
jected, without  overruling  the  case  of  Steele  v.  The  Phoenix  In- 
surance Company,  3  Binn.  306,  and  many  others  which  have 
been  decided  on  the  authority  of  that  case.  A  distinction  indeed, 
has  been  taken,  which  shall  be  considered.  It  is  said,  that  Peters 
was  interested,  notwithstanding  Curwen's  release,  because  the  as- 
signment necessarily  implied  a  warranty,  that  the  claim  was  good. 
It  is  true,  that  on  the  sale  of  personal  property,  there  is  an  implied 
•warranty  of  the  property  by  the  vendor,  unless  the  agreement  be 
to  the  contrary.  But  this  rule  is  generally  applicable  to  personal 
property,  which  is  tangible,  and  capable  of  delivery.  I  do  not  know, 
that  it  extends  to  the  assignment  of  a  chose  in  action,  which  indeed 
is  only  assignable  in  equity.  But  certainly  there  can  be  no  warranty, 
•where  it  appears  that  the  parties  did  not  intend  there  should  be  any. 
Now,  Peters  in  his  assignment  calls  it  his  claim  against  the  de- 
fendant, for  which  an  action  was  then  depending,  and  Curwen  rr.- 
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ceives  it  as  such,  for  good  or  for  bad,  and  gives  a  release  to  Peters 
for  so  much  money  received  of  him.  The  case  of  Ritchie  v.  Sum- 
mers, 3  Yeates,  531,  was  relied  on  by  the  counsel  for  the  defend- 
ant; but  that  was  a  very  different  case.  There,  Ritchie  had  pur- 
chased of  Summers,  a  note  for  three  thousand  dollars,  drawn  by 
Joseph  Thomas,  payable  to,  and  endorsed  with  the  name  of  John 
Morton,  which  was  forged.  The  jury  found,  in  their  special  ver- 
dict, that  the  note  was  not  what  it  was  sold  for  by  the  defendant, 
and  upon  that  misrepresentation  the  cause  turned,  and  the  plaintiff 
recovered.  But,  in  the  present  case,  there  was  no  proof  or  suggestion 
of  any  kind  of  misrepresentation  or  fraud  in  Peters.  If  there  had 
been,  the  case  of  Ritchie  v.  Summers  would  be  to  the  point.  It 
appears  to  me  therefore,  that  whether  Curwen  succeeds,  or  fails 
in  this  suit,  he  can  have  no  recourse  to  Peters.  Consequently, 
Peters  stood  disinterested,  and  was  a  good  witness. 

The  second  error  assigned  is,  that  there  was  no  consideration 
for  the  defendant's  promise  to  Peters,  which  was  therefore  nudum 
pactuni  and  void.  The  fact  was,  that  the  defendant  being  indebt- 
ed to  Peters,  and  others,  in  considerable  sums,  paid  them  about 
sixty  per  cent,  on  their  debts,  whereupon  at  his  request  they  re- 
leased him.  Afterwards,  the  defendant  acknowledged  to  Peters, 
that  hd  was  still  indebted  to  him,  in  the  balance  beyond  the  part 
paid,  and  promised  to  pay  it  when  he  should  be  able.  It  was  sub- 
mitted to  the  jury,  whether  he  was  able  or  not,  so  that  the  only 
question  is,  whether  there  was  a  sufficient  consideration  for  this 
conditional  promise?  It  is  very  certain,  that  there  are  instances, 
where  a  debt  is  so  far  extinguished,  as  not  to  be  recoverable  at  law 
or  in  equity,  and  yet  exists  in  morality  and  good  conscience,  so 
as  to  afford  sufficient  consideration  for  an  assumption.  This  is  ex- 
emplified in  the  common  case  of  a  discharge  under  a  bankrupt  law. 
!No  recovery  can  be  had  against  the  bankrupt,  yet  by  the  common 
sense  and  feeling  of  mankind,  the  debt  exists  until  it  be  actually 
paid.  The  mind  of  the  defendant  assented  to  this  principle — he 
felt  the  obligation  of  the  unsatisfied  debt — he  declared  that  he  con- 
sidered it  as  uncancelled,  and  promised  to  pay  it,  when  he  should 
be  able.  This  was  all  that  an  honourable  man  was  bound  to  do; 
and  the  jury  oujcht  to  have  had  very  convincing  evidence  before 
they  found  that  he  was  able.  But,  a  distinction  has  been  made, 
between  a  discharge  by  law,  as  in  a  case  of  bankruptcy,  and  a  dis- 
charge, as  i-i  the  present  in-tane^,  by  the  voluntary  act  of  the 
creditor.  I  cannot  say,  that  I  think  this  distinction  well  founded; 
especially  when  it  is  considered,  that  a  bankrupt  is  not  entitled  )••> 
a  discharge  without  the  assent  of  two-thirds  of  his  creditors  in 
number  and  value,  which  assent  is  the  voluntary  act  of  the  credit- 
or. A  case  was  cited  by  the  counsel  for  the  plaintiff,  Towrisend 
v.  Hunt,  Cm.  Car.  40S,  which  is  very  much  in  point.  There, 
the  plaintiff,  at  the  request  of  the  defendant,  gave  a  full  release  of 
a  legacy  of  sixty  pounds,  clue  from  the  wife  of  the  defendant,  as 
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executrix  of  a  third  person,  although  but  part  of  the  legacy  was 
paid.  The  defendant  afterwards  promised,  that  if  hi*  wife  did  not 
pay  the  balance,  duiing  her  life,  he  would.  The  wife  died,  with- 
out paying  the  balance,  and  an  action  being  brought  against  the 
defendant,  it  was  held  that  the  release  being  made  at  his  request, 
his  promise  was  binding.  This  case  is  cited  and  taken  for  law, 
by  Comyn,  in  his  treatise  on  contracts,  page  22.  Mr.  Peters'  re- 
lease to  the  defendant  was  a  benefit  conferred  on  him,  at  his  own 
request,  which  he  was  enjoying  when  he  made  the  conditional 
promise  of  payment.  It  is  a  stronger  case  than  Townsendv.  Hunt, 
because  there,  the  debt  was  not  due  from  Townsend,  but  from  his 
wife,  as  executrix.  It  appears  to  me,  that  the  defendant,  though 
released,  was  under  a  moral  obligation  to  pay  the  debt,  as  soon  as 
his  circumstances  should  render  it  convenient.  There  was  there- 
fore a  good  consideration  for  his  assumption.  I  am  of  opinion,  that 
the  judgment  should  be  affirmed. 

Judgment  affirmed. 


[PHILADELPHIA,  DECEMBER  27,  1824.] 

GILLINGHAM  and  another  against  DEMPSEY. 

In  an  action  on  a  bill  of  lading,  for  a  loss  in  carrying  goods,  the  measure  of  damages 
is,  the  nett  value  of  the  goods  at  the  port  of  destination. 

THIS  action,  which  was  tried  before  his  Honour  Judge  GIBSON  at 
Nisi  Prius,  was  brought  by  Gillingham  and  Randolph  against 
Thomas  Dempsey,  on  a  bill  of  lading  by  which  he  engaged  to  carry 
certain  crates  of  earthen  ware  belonging  to  the  plaintiffs,  from  the 
port  of  Liverpool  to  the  port  of  Philadelphia  In  consequence  of 
not  stowing  them  properly,  some  of  the  lower  crates  were  crushed 
by  the  weight  of  those  above.  The  jury  found  a  verdict  for  the 
plaintiffs,  subject  to  the  opinion  of  the  court,  on  a  point  reserved, 
viz.  Whether  the  plaintiffs'  loss  was  to  be  estimated  at  the  first  cost 
of  the  article,  at  the  port  of  embarkation,  or  at  the  market  price  at 
the  time  of  delivery  at  the  port  of  destination  ? 

Sergeant^  for  the  plaintiff  contended,  that  the  jury  had  taken 
the  true  measure  of  damages,  in  calculating  the  loss  upon  the  price 
of  the  goods  at  the  port  of  delivery.  This  has  been  fully  settled 
to  be  the  rule  in  New  York.  Elliott  v.  Rossell,  10  Johns.  1. 
Brackett  v.  M'Nair,  14  Johns.  170.  Emory  v.  McGregor,  15 
Johns.  24.  Watkimon  v.  Luughton,  8  Johns.  '213.  Pot/tier  on 
Charter  Parties,  sect.  6,  no.  35,  page  37,  lays  down  the  rule  of 
the  civil  law  to  be,  that  the  master  is  bound  to  pay  the  price  for 
which  the  freighter  might  have  sold  the  goods  at  the  place  of  des- 
tination. He  cites  the  following  passage  of  the  Digest,  lib.  46. 
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tit.  8: — "Law.  Pat.  rem  hab.  Si  commissa  est  stipulatio  ra- 
tam  rem  domimim  hubiturum;  in  tantum  coin-petit,  in  quan- 
tum mea  interfuit;  id  est,  quantum  mi  hi  abesf,  quantumque 
lucrari  potui."  And  the  same  rule  has  been  adopted  by  Judge 
WASHINGTON,  in  Consequa  v.  Willing,  1  Peters'  Rep.  172.  In. 
Griffith  v.  Ingledew,  6  Serg.  S?  Rawle,  429,  the  point  was  not 
raised,  but  the  damages  were  estimated  without  dispute,  according 
to  the  value  of  the  goods  at  the  place  of  delivery.  As  far,  there- 
fore, as  authority  goes,  the  verdict  of  the  jury  is  supported,  and  that 
the  rule  is  founded  on  principle,  appears  by  analogy  to  other  cases. 
The  damages  ought  always  to  be,  the  injury  sustained  by  the  breach 
of  contract,  except  in  cases  of  warranty  of  land,  which  depend  on. 
different  principles.  In  cases  arising  under  the  contract  of  insu- 
rance, it  is  true,  the  goods  are  valued  at  their  first  cost,  but  this  is 
a  contract  of  a  peculiar  nature,  and  is  construed,  not  according  to 
its  terms,  but  according  to  practice,  and  it  is  always  in  the  power 
of  the  insurer  to  make  himself  safe,  by  an  insurance  of  profits.  In 
most  other  cases,  the  actual  injury  sustained  is  the  measure  of  da- 
mages. In  contracts  for  the  transfer  of  stock,  the  rule  is,  to  take 
the  difference  at  the  place  of  delivery.  Thus,  too,  if  the  goods  of 
A.  are  taken  at  an  intermediate  port,  from  necessity,  to  pay  gene- 
ral expenses,  he  shall  have  them  valued  according  to  the  price  at 
the  port  of  destination.  Abbott,  242.  8  Johns.  316.  Phill.  on 
Ins.  355,  356.  In  case  of  contribution  for  average,  the  goods  are 
valued  at  the  place  of  destination.  Phill.  on  Ins.  355,  357.  And 
where  an  injury  accrues,  by  one  ship  running  foul  of  another,  the 
measure  of  damages  is  the  actual  injury  sustained.  4  Dall.  206. 

Binney,  for  the  defendant.  The  question  presented  by  this  case, 
is  here  altogether  new;  and,  in  considering  it,  the  court  should  not 
regard  the  defendant  as  chargeable  for  negligence,  but  rather  as 
liable  by  the  marine  law,  in  the  nature  of  an  insurer,  whose  respon- 
sibility is  measured  by  the  prime  cost  of  the  goods,  though  there 
seems  to  be  no  good  reason  for  a  different  rule  in  case  of  negli- 
gence, from  that  which  should  govern  where  there  is  no  negli- 
gence. The  contract  for  sale  and  delivery,  is  governed  by  the 
market;  but  the  contract  for  carriage  has  no  relation  to  the  mar- 
ket. Holt,  55 — 105.  The  contract  of  a  common  carrier  is  closely 
analogous  to  that  of  an  insurer.  Both  are  liable,  except  in  case 
of  inevitable  accident.  In  Forward  v.  Pittard,  1  T.  R.  27,  a 
common  carrier  by  land,  was  held  to  be  liable  for  loss  occasioned 
by  fire,  without  negligence,  and  his  contract  was  assimilated  to 
that  of  an  insurer.  In  Garside  v.  Trent  and  Mersey  Navigation 
Company,  4  T  R  582,  an  action  of  the  same  kind,  the  same  lan- 
guage is  held.  It  is  by  the  custom  of  the  realm,  that  a  carrier  in- 
sures the  goods  at  all  events.  Gibbon  v.  Paynton,  4  Burr.  2300. 
The  value  of  the  goods  at  the  place  of  delivery  is  not  the  rule.  In 
Smith  v.  Richardson,  3  Caines,  219,  which  was  an  action  for  a 
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breach  of  contract,  in  not  carrying  goods,  in  consequence  of  which 
they  were  sent  by  another  conveyance  and  lost,  the  rule  laid  down 
was,  that  the  damages  were  to  be  estimated,  not  at  what  the  goods 
would  have  sold  for,  had  they  arrived  at  their  place  of  destination, 
tout  according  to  their  value  at  the  place  of  departure.  In  Mas- 
sachusetts, the  damages  are  estimated  at  the  value  of  the  goods 
at  the  place  of  shipment.  Bridge  v.  Jlustin,  4  Mass.  Rep.  115. 
And  in  Tennessee,  the  same  rule  prevails.  Edmondson  v.  Bax- 
ter, 4  Hayward,  112.  The  only  adjudged  case  which  establishes 
the  rule  to  be  the  value  at  the  place  of  destination,  is  Watkinson 
v.  LaughtQn,  8  Johns.  213,  which  was  founded  upon  a  mistake 
in  the  application  of  the  rule  in  another  case,  viz.  that  where  goods 
are  sold  from  necessity,  which  produces  an  average  loss,  they  are 
to  be  valued  at  their  price  at  the  port  of  delivery.  But  that  case 
differs  totally  from  the  one  under  consideration.  That  is  not  a 
case  of  breach  of  contract,  nor  is  the  master  liable,  because  he  had 
a  right  by  the  marine  law  to  sell  the  goods.  The  goods  sold  are 
supposed  to  have  been  been  carried,  and  therefore  must  be  valued 
at  the  price  for  which  the  other  goods  sold  which  did  arrive.  3 
Rob.  196.  1  Emerig,  654.  2  Id.  445,  447,  448.  It  is  like  a  jet- 
tison, and  the  goods  are  therefore  estimated  at  the  price  at  which 
the  rest  sold  on  their  arrival  at  the  place  of  destination.  Stev.  on 
Average,  19.  JJbbott,  396.  Emory  v.  McGregor  takes  different 
grounds  from  Watkinson  v.  Laughton,  and  gives  different  rea- 
sons. Pothier  cites  the  Digest,  but  the  passage  to  which  he  re- 
fers is  not  to  be  found. 

Reply.  In  practice,  this  point  has  long  been  settled.  The  da- 
mages have  always  been  estimated  according  to  the  actual  loss, 
which  is  the  price  the  goods  would  have  brought  at  the  place  of 
delivery.  The  contract  of  insurance  is  a  contract  of  indemnity, 
and  guarantys  that  the  insured  shall  not  lose  his  goods  by  the  perils 
of  the  sea;  but  the  carrier  undertakes  to  deliver  the  goods  at  the 
place  to  which  they  are  destined.  A  merchant  may  make  a  sepa- 
rate insurance  on  profits;  but  the  contract  of  carriage  is  one.  The 
rule  contended  for  by  the  plaintiffs  works  fairly  between  the  par- 
ties, and  has  this  important  advantage,  that  it  affords  no  encourage- 
ment to  the  carrier  to  be  guilty  of  fraud,  while  the  opposite  rule 
holds  out  great  temptation  to  fraud,  and  often  leaves  the  party  in- 
jured merely  a  nominal  remedy.  Suppose  the  master  fraudulently 
converts  the  merchandize  to  his  own  use,  trover  cannot  be  main- 
tained against  the  owner,  who  must  be  sued  upon  his  contract  of 
carriage,  while  an  action  against  the  master  would,  in  most  in- 
stances, be  fruitless  from  his  inability  to  pay  the  damages  awarded 
against  him.  Many  other  cases  may  be  put: — Suppose  the  goods 
to  arrive  in  port,  and  then  be  lost,  before  delivery,  by  ne^li^ence. 
Surely  their  prime  cost  would  be  a  most  unfair  standard  of  damages; 
and  I  agree,  that  there  should  be  no  difference  as  to  damages  be- 
tween cases  of  loss  by  negligence,  and  those  of  loss  by  inevitable 
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accident,  such  as  fire.  The  law  presumes  negligence  in  all  cases 
of  loss  in  carrrying  goods,  and  in  this  case  there  actually  was  negli- 
gence. Again, — suppose  the  carrier  refuses  to  carry  the  goods; 
if  the  merchant  can  only  recover  their  value  at  the  place  at  which 
he  purchased  them,  his  damages  must  be  nominal,  because  he  has 
not  lost  his  goods.  The  only  mode  of  doing  justice  betxveen  the 
parties,  is  to  take  the  value  of  the  goods  at  the  place  of  their  desti- 
nation; and  the  only  vestige  of  authority  opposed  to  this  standard 
is  the  case  in  4  Hay  ward,  112,  which  proceeds  on  a  mistaken 
view  of  the  law  of  New  York,  and  that  in  4  Mass.  Rep.  115,  which 
is  not  applicable. 

The  opinion  of  the  court  was  delivered  by 

TILGHMAN,  C.  J.  This  is  an  action  against  the  defendant,  on  a 
bill  of  lading,  by  which  he  engaged  to  carry  certain  crates  of  earth- 
en ware,  the  property  of  the  plaintiffs,  from  the  port  of  Liverpool 
in  England,  to  the  port  of  Philadelphia.  A  loss  was  sustained 
on  the  passage,  by  the  breaking  of  a  considerable  quantity  of  this 
ware,  for  which  it  is  conceded  the  defendant  is  liable.  The  point 
in  dispute  is,  the  measure  of  damages ;  that  is  to  say,  whether  the 
plaintiffs'  loss  is  to  be  estimated  according  to  the  value  of  the  goods, 
at  the  port  of  shipment,  Liverpool,  or  the  port  of  destination, 
Philadelphia.  It  does  not  appear,  that  this  point  has  ever  been 
expressly  decided  in  Pennsylvania,  though  it  has  in  other  places. 
We  have  had  the  advantage  of  a  very  good  argument,  and  1  will  con- 
sider it  as  it  stands,  1st.  Upon  authority;  and,  2dly.  Upon  principle. 

1.  This  question  has  been  brought  up,  several  times,  before  the 
Supreme  Court  of  New  York,  and  it  appears  to  have  been  long 
perfectly  settled,  that  the  value  is  to  be  taken  at  the  port  of  des- 
tination. The  first  case  in  which  this  matter  was  touched,  was 
Smith,  4'C.  v.  Richardson,  fyc.  3  Caines,  219,  (A.  D.  1805.) 
That  was  an  action  against  the  defendant,  for  refusing  to  carry  the 
plaintiff's  staves,  which  he  had  engaged  to  do.  The  plaintiff,  be- 
ing disappointed  by  the  defendant,  endeavoured  to  carry  them  him- 
self, oncl  lost  part  on  the  passage.  Arbitrators,  to  whom  the  cause 
was  referred,  gave  the  plaintiff  the  value  of  the  staves  at  the  port 
of  destination.  The  award  was  set  aside  by  the  court,  for  several 
reasons;  one  of  which  was,  that  the  value  should  have  been  esti- 
mated at  the  port  of  embarkation.  It  is  to  be  remarked,  however, 
that  there  were  other  good  reasons  for  setting  aside  this  award: — 
the  staves  remained  in  the  hands  of  the  plaintiff,  and  were  not  lost 
in  the  course  of  carriage  by  the  defendant;  nor  was  it  certain  that 
the  loss  did  not  happen  from  the  plaintiff's  own  imprudence,  in  at- 
tempting the  voyage  at  an  improper  season,  and  from  negligence 
or  want  of  skill  in  conducting  it.  It  was  a  voyage  from  a  port  in 
New  York,  down  the  St.  Lawrence,  to  some  port  in  Canada. 
Next  came  the  case  of  JVatkinson  v.  Laughton,  8  Johns.  213, 
(A.  D.  1811.)  That  was  an  action  on  a  bill  of  lading,  for  the  car- 
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riage  of  goods  from  Liverpool  to  New  "York,  part  of  which  were 
embezzled  by  the  crew.  It  was  decided,  that  the  damages  were  to 
be  estimated  according  to  the  value  of  the  goods  in  New  York, 
Smith  v.  Richardson  was  cited,  but  said,  by  the  court,  not  to  bo 
applicable,  because,  there,  the  goods  were  not  carried  or  lost  by 
the  defendant.  Then  we  have  the  case  of  Elliott,  SfC.  v.  Rossell, 
£fc.  10  Johns.  1,  (A.  D.  1813.)  That  was  an  action  for  not  car- 
rying the  plaintiff's  goods  safely,  from  the  Genesee  river,  to  Mon- 
treal. The  main  point  was,  whether  the  loss  arose  from  the  act 
of  GOD?  The  measure  of  damages  was  not  disputed,  that  point 
being  considered  as  settled,  viz.  the  value  at  the  port  of  destina- 
tion. In  Bracket  v.  M'Nair,  14  Johns.  17u,  the  action  was  for 
the  defendant's  neglecting  to  carry  the  plaintiff's  goods  (salt,)  from 
Oswego  to  Queenstown,  which  he  had  agreed  to  do.  The  rule 
of  damages  was  held  to  be,  the  difference  in  the  value  of  salt,  at 
Oswego  and  Queenstown,  deducting  the  freight.  So  that  the  au» 
thority  of  Smith  v.  Richardson,  so  far  as  it  bears  on  this  point, 
appears  to  have  been  directly  overruled.  The  last  New  York  case, 
is  Emory  v.  M'Gregor,  15  Johns.  24,  (A.  D.  1818,)  where  the 
measure  of  damages  was  decided  to  be,  the  nett  value  of  the  goods 
at  the  port  of  destination.  The  court  said,  "  that  was  the  rule 
adopted  in  Watkinson  v.  Laughton"  In  New  York,  therefore, 
the  point  is  at  rest.  But  the  defendant's  counsel  cited  and  laid 
some  stress  on  the  case  of  Bridge  v.  Austin,  in  the  Supreme  Court 
of  Massachusetts,  4  Mass.  Rep.  115,  (A.  D.  1808.)  That  case  is 
very  different  from  the  present.  It  was  an  action  against  the  de- 
fendant for  receiving  the  plaintiff's  goods,  as  his  bailiff,  and  taking 
on  himself  to  carry  them  safely  from  Boston  to  Charleston,  in 
South  Carolina,  on  board  the  ship  Rodney,  (Burd,  master.)  The 
defendant  engaged  to  dispose  of  them,  at  Charleston,  on  account 
of  the  plaintiff,  and  pay  him  the  proceeds,  and  expressly  took  on 
himself  all  risks,  except  those  of  the  sea,  and  was  to  have  a  com- 
mission of  five  per  cent.  And  it  is  an  important  circumstance,  that 
the  goods  (a  box  of  linens,)  were  declared,  in  the  defendant's  writ- 
ten receipt  and  engagement,  to  amount  to  the  sterling  cost  of 
eighty-four  pounds,  six  shillings,  and  one  farthing.  The  linens  ar- 
rived safe,  and  were  delivered  by  the  captain  to  the  defendant  at 
Charleston,  where  they  were  stolen,  without  his  fault,  before  he 
had  an  opportunity  of  selling  them.  He  was  held  to  be  liable  for 
the  loss,  according  to  the  value  at  Boston,  deducting  five  percent* 
commission.  In  this  case  the  defendant  was  supercargo,  and  his 
engagement  seems  to  have  been  in  the  nature  of  an  insurance  in 
a  valued  policy;  so  that  the  general  question  now  before  us  did 
not  fairly  arise.  There  was  another  case  cited,  Edmondson  v. 
Baxter,  4  Hayw.  112,  (Kentucky.)  The  rule  there  taken,  was 
the  value  at  the  place  of  embarkation.  The  learned  judges,  who 
relied  on  the  authority  of  the  New  York  and  Massachusetts  deci- 
sions, were  not,  I  presume,  furnished  with  all  the  New  York  re» 
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ports,  or  they  might  have  been  led  to  a  different  conclusion.  I 
know  of  no  other  American  case.  In  France,  and  I  suppose  on 
the  continent  of  Europe  generally,  where  the  civil  law  prevails, 
the  law  is  held  as  it  is  in  New  York.  Pothier,  in  his  chapter  on 
charter  parties,  page  37,  is  express.  "  The  carrier,"  says  he,  "is 
liable,  for  the  value  of  goods  of  the  same  quality  at  the  place  of 
their  destination"  For  this  he  cites  the  Digest,  lib.  46,  tit.  8:—- 
Law  rat.  rem.  hab.  "  If  a  stipulation  be  entered  into  by  the  prin- 
cipal, that  he  will  ratify  the  thing  to  be  done,  he  is  liable  as  far  as 
I  suffer  damage;  that  is,  for  so  much  as  is  deficient  of  the  thing, 
and  so  much  as  I  could  have  made  of  it,  by  way  of  profit." 
The  learned  counsel  for  the  defendant,  who  argued  the  cause  with 
great  ingenuity,  has  been  able  to  show  no  English  authority  con- 
trary to  the  rule  of  the  civil  law.  But,  from  what  was  said  by 
Lord  MANSFIELD,  in  Forward  v.  Pittard,  1  T.  Rep.  31,  and  by 
Lord  KENYON,  in  Garside  v.  The  Trent  and  Mersey  Navigation 
Company,  4  T.  Rep.  582,  it  has  been  attempted  to  draw  an  infer- 
ence that  the  liability  of  a  carrier  ought  to  be  as  in  case  of  insu- 
rance, viz.  for  the  value  of  the  goods,  according  to  the  prime  cost 
and  charges.  There  are  events,  says  Lord  MANSFIELD,  in  which 
the  carrier  is  liable  independent  of  his  contract.  By  the  nature 
of  his  contract,  he  is  liable  for  all  due  care  and  diligence,  and  for 
any  negligence  he  is  sueable  on  his  contract.  But  there  is  some- 
thing more  by  the  custom  of  the  realm,  that  is,  by  the  common 
law,  a  carrier  is  in  the  nature  of  an  insurer.  It  may  be  doubted 
whether  the  assertion  be  strictly  accurate,  that  for  accidents  where 
the  carrier  was  not  guilty  of  negligence,  he  is  not  liable  on  his  con- 
tract, but  only  by  the  custom  of  the  realm.  In  Lawes  on  Charter 
Parties,  359,  it  is  said,  that  in  the  old  forms  of  declaration  against 
a  carrier,  it  is  alleged  quod  suscepit,  and  if  so,  the  action  certainly 
arises  ex  contractu.  And  I  take  it,  that  it  does  so  arise,  and  the 
plaintiff  may  aver  that  the  defendant  was  guilty  of  negligence, 
which  the  law  presumes,  and  will  not  suffer  it  to  be  contradicted, 
unless  the  defendant  show  that  the  loss  arose  from  the  act  of 
GOD,  or  the  public  enemy.  Lord  KENYON  thus  expresses  himself: 
"  The  case  of  a  carrier  stands  by  itself,  on  peculiar  grounds:  he  is 
held  responsible  as  an  insurer;  and  the  reason  given  in  the  books 
(whether  well  or  ill  founded  is  immaterial  here,)  is,  to  prevent 
fraud.  But  neither  Lord  MANSFIELD  nor  Lord  KENYON  say,  that 
the  rule  of  damages,  in  case  of  loss,  shall  be,  as  in  cases  of  insu- 
rance, which  without  doubt,  is  according  to  the  prime  cost  and 
charges.  Now,  then,  so  far  as  authority  goes,  the  measure  of  da- 
mages inclines  strongly  towards  the  value  of  the  goods  at  the  place 
of  destination.  And  if  we  consider  it  on  principle,  the  damage 
of  the  plaintiff  is  the  loss  which  he  has  suffered  by  the  non  delivery 
of  his  goods  at  the  place  of  destination,  and  that  loss  is  the  nett 
price  which  the  goods  would  have  brought  at  that  place.  In  in- 
surance, the  law  is  so  well  known,  that  the  merchant  who  wishes 
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to  cover  himself  to  the  amount  of  his  goods  at  the  port  of  destina- 
tion, may  do  so,  by  valuing;  them  in  the  policy  accordingly,  or  by 
a  special  insurance  on  profits.  But  this  is  never  done  in  contracts 
for  carriage — an  argument  of  some  weight,  that  it  has  been  sup- 
posed the  plaintiff  may  recover  according  to  the  value  at  the  port 
of  destination.  Then,  if  we  consider  the  policy  which  should  regu- 
late these  contracts,  it  is  best  to  remove  from  the  carrier  all  tempta- 
tion to  fraud,  which  will  be  best  done  by  making  himself  answerable 
for  the  value  at  the  place  of  delivery.  If  the  goods  should  be  of 
increased  value  at  the  place  of  delivery,  as  they  generally  are,  and 
the  liability  extends  no  further  than  the  value  at  the  place  of  ship- 
ment, there  is  very  great  temptation  to  fraud;  and  it  will  be  ex- 
tremely difficult  for  the  plaintiff  to  prove,  whether  the  loss  hap- 
pened by  fraud,  negligence,  or  unavoidable  accident.  Indeed,  I 
think  Mr.  Binney  very  properly  observed,  that  he  could  see  no 
reason  for  a  different  measure  of  damages  in  cases  of  fraud,  and  in- 
evitable accident.  And  it  would  require  very  strong  authority  to 
satisfy  me,  that  where  the  carrier  fraudulently  disposed  of  the 
goods  at  the  place  of  delivery,  and  made  great  profit  thereby,  he, 
or  his  principal,  should  be  responsible  for  no  more  than  the  value 
at  the  place  where  he  had  received  (hem.  It  may  be  said,  that  in 
such  case,  the  carrier  himself,  if  the  fraud  could  be  proved,  would 
be  liable  in  an  action  of  trover,  for  damages,  to  the  full  amount  of 
what  he  made  by  his  fraud.  But  that  involves  the  plaintiff  in  the 
difficulty  of  proving  the  fraud,  and  besides,  the  carrier  himself  is 
often  worth  nothing,  and  his  principal,  the  only  person  looked  to, 
would  not  be  answerable  in  trover.  Upon  the  whole,  then,  my 
opinion  is,  that  the  measure  of  damages  should  be  regulated  ac- 
cording to  the  rule,  to  which  authority,  general  convenience,  and 
good  policy  incline,  that  is  to  say,  to  the  nett  value  of  the  goods, 
at  the  place  of  destination. 

Judgment  affirmed. 
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STAFFORD  against  WALKER. 

IN  ERROR, 

The  plaintiff  and  defendant,  and  eight  others,  on  the  13th  of  April,  1820,  joined 
in  the  purchase  of  lottery  tickets,  to  be  paid  for  by  instalments,  according  to  an 
agreement  in.  writing,  as  follows  j  namely,  one  dollar  to  be  paid  by  each  member 
at  the  time  of  subscribing,  and  one  dollar  on  each  and  every  ticket  weekly  till 
paid  for,  at  twelve  dollars  each  ticket.  Any  one  subscriber,  neglecting  to  pay 
his  weekly  dues  for  three  successive  weeks,  to  forfeit  to  the  club  his  title  to  the 
tickets  and  instalments  before  paid.  The  plaintiff  paid  on  the  13th  ofJlpril,  one 
dollar;  on  the  27th  of  April,  one  dollar,  and  on  the  13th  of  May,  one  dollar.  On 
the  25th  of  May  a  prize  was  drawn,  and  the  money  divided,  excluding  the  plain- 
tiff. Held,  that  there  was  no  forfeiture  of  the  plaintiff's  right  to  a  share  of  the 
prize. 

A  receipt  of  a  weekly  payment  by  a  broker,  not  the  agent  of  the  parties,  would  not 
amount  to  a  waiver  of  the  forfeiture,  if  any  had  existed. 

EHROK  to  the  Court  of  Common  Pleas  of  Philadelphia  county, 
in  an  action  for  money  had  and  received,  brought  by  Mark  Wal- 
ker, the  plaintiff  below,  against  Nicholas  Stafford)  the  defendant 
below. 

The  plaintiff  and  defendant,  with  several  others,  had  joined  in 
the  purchase  of  a  number  of  lottery  tickets,  to  be  paid  for  by  instal- 
ments, according  to  a  written  agreement  as  follows: 

"Northern  Liberty  Club,  No.  2,  to  consist  of  ten  members  only. 

"The  subscribers  hereby  agree  to  purchase  from  J.  Jones,  &  Co. 
ten  tickets  in  the  Grand  State  Lottery  of  Pennsylvania,  now 
drawing,  to  be  paid  for  in  the  following  manner:  One  dollar  to  be 
paid  by  each  member  at  the  time  of  subscribing,  and  one  dollar  on 
each  and  every  ticket  weekly,  till  paid  for,  at  twelve  dollars  each 
ticket.  The  small  prizes  to  be  held  by  J.  Jones  &  Co.  until  the 
tickets  are  paid  for,  either  in  cash  or  prizes.  Any  one  subscriber, 
neglecting  to  pay  his  weekly  dues  for  three  successive  weeks,  will 
forfeit  to  the  club  his  title  to  the  tickets,  and  his  instalments  before 
paid.  The  tickets  to  be  delivered  to  the  club,  or  their  legal  repre- 
sentative, any  time  after  being  paid  for  in  the  above  way. 
"rfprill3,  1S20." 

Signed  by  ten  members,  among  whom  were  the  plaintiff  and  de- 
fendant. 

The  plaintiff  below,  Walker,  paid  on  the  13th  of  April  one  dol- 
lar; on  the  27th  of  April,  one  dollar,  and  on  the  13th  of  May,  one 
dollar. 

One  of  the  tickets  drew  a  prize  of  five  thousand  dollars,  on  the 
25th  of  May.  On  the  26th  of  May,  the  Club  divided  the  pro- 
ceeds of  the  prize,  excluding  Walker  from  a  share,  on  the  allega- 
tion that  he  had  forfeited  his  share.  On  the  same  day  he  called  at 
the  lottery  broker's  office,  and  offered  to  pay  the  difference  between 
three  dollars,  which  he  had  paid,  and  twelve  dollars,  the  price  of 
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a  ticket  The  payment  made  by  him  on  the  13th  of  May,  had 
been  received  by  a  boy  in  the  broker's  office. 

There  had  been  actions  brought  against  all  the  members  of  the 
Club  to  recover  from  each  the  part  of  Walker's  share  which  had 
come  into  his  hands. 

The  Court  of  Common  Pleas  charged  the  jury,  that  the  said  agree- 
ment must  be  so  construed,  that  if  any  one  weekly  payment  was 
made  in  the  course  of  three  weeks,  there  could  be  no  forfeiture  of 
the  individual's  share.  However  much  in  arrear  any  subscriber 
might  be,  he  would  not  forfeit  to  the  Club  his  title  to  the  tickets 
and  his  instalments  before  paid,  unless  three  successive  weeks 
should  pass  without  any  weekly  payment  being  made  by  him. 
That  the  plaintiff  had  incurred  no  forfeiture  on  the  25th  of  May, 
if  he  had  paid  one  dollar  on  the  13th  of  April,  one  on  the  the  27th 
of  April,  and  one  on  the  13th  of  May.  But  even  if  the  contrary 
construction  were  given  to  the  agreement,  yet  if  the  three  pay- 
ments were  made  on  the  13th  and  27th  of  April,  and  on  the  13th 
of  May,  the  acceptance  of  the  last  by  the  boy  in  the  office,  was  a 
waiver  of  the  forfeiture  which,  under  this  construction,  had  been 
incurred. 

The  defendant  tendered  a  bill  of  exceptions. 

E.  Ingersoll,  and  J.  R.  Ingersoll,  for  the  plaintiff  in  error,  now 
contended,  that  there  was  error  in  the  charge  of  the  court,  in  the 
following  respects:  1.  In  charging  that  there  was  no  forfeiture,  if 
one  dollar  were  paid  on  the  13th  and  27th  of  April,  and  13th  of 
May.  2.  That,  supposing  there  was  a  forfeiture,  the  court  charged 
that  the  receipt  by  the  broker's  boy  was  a  waiver  of  the  forfeiture. 

1.  The  plaintiff  neglected  to  pay  his  weekly  dues  for  three  suc- 
cessive weeks,  from  the  13th  of  April.    The  payment  on  the  27th 
of  April,  must  be  applied  to  the  payment  due  on  the  20th,  because 
the  payments  were  to  be  made  weekly;  and  then  three  successive 
weeks  elapsed  in  which  there  was  no  payment.     Supposing  that 
the  plaintiff  had  a  right  to  appropriate  his  payment  on  the  27th  to 
the  instalment  due  that  day,  he- did  not  do  it,  and  then  it  will  be 
applied  according  to  the  contract,  namely,  to  the  instalment  due 
on  the  20th.     In  another  point  of  view  the  forfeiture  was  incurred: 
The  word  "for,"  means  "on  account  of;"  then  the  weekly  dues 
on  account  of  three  successive  weeks  from  the  13th  of  April  re- 
mained unpaid,  only  one  instalment  being  paid  during  that  time, 
namely,  that  due  on  the  27th. 

2.  As  to  the  waiver — this  was  manifestly  a.n  error.  The  broker's 
boy  had  no  right  to  release  the  forfeiture.   He  could  not  be  an  agent 
for  that  purpose:  he  was  only  an  agent  to  receive  any  money  that 
should  be  paid  on  account  of  the  tickets.    The  broker  had  nothing 
to  do  with  the  agreement  of  the  Club  as  to  weekly  payments  or 
forfeiture. 

Dallas,  contra. 

1.  There  was  not  a  default  of  payment  for  three  successive 
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weeks.  There  were  no  three  successive  weeks  in  which  a  pay- 
ment was  not  made.  By  introducing  the  word,  successive,  the  par- 
ties show  that  there  might  be  an  arrear  of  three  weeks  not  suc- 
cessive. 

2.  As  to  the  waiver.  The  broker's  boy  was  the  agent  of  all  par- 
ties; as  well  of  the  broker,  as  of  the  Club  of  which  both  plaintiff 
and  defendant  were  members. 

TILGHMAN,  C.  J.  This  is  an  action  for  money  had  and  received, 
&e.,  brought  by  Mark  Walker,  the  plaintiff  below,  against  Nicho- 
las Stafford,  the  plaintiff  in  error.  The  plaintiff,  together  with 
the  defendant  and  eight  others,  formed  themselves  into  a  club,  for 
the  purchase  of  ten  lottery  tickets,  in  which  they  were  to  be  equal- 
ly concerned.  Their  agreement  was  in  writing,  dated  the  13th  of 
rfpril,  1820,  and  was  as  follows: — "One  dollar  to  be  paid  by  each 
member,  at  the  time  of  subscribing,  and  one  dollar  on  each  and 
every  ticket,  weekly,  till  paid  for,  at  twelve  dollars  each  ticket. 
The  small  prizes  to  be  held  by  J.  Jones  &  Co.  until  the  tickets  are 
paid  for,  either  in  cash  or  prizes.  *flny  one  subscriber,  neglecting' 
to.  pay  his  weekly  dues,  for  three  successive  weeks,  will  forfeit 
to  the  club  his  title  to  the.  tickets,  and  his  instalments  before 
paid.  The  tickets  to  be  delivered  to  the  club,  or  their  legal  re- 
presentative, any  time  after  being  paid  for  in  the  above  way." 
The  plaintiff  gave  evidence  tending  to  show,  that  he  paid  one  dol- 
lar on  the  13th  of  April,  (the  date  of  the  agreement)  one  dollar  on 
the  27th  of  April,  and  one  dollar  on  the  13th  of  May.  The  court 
below  charged  the  jury,  "  That  if  any  one  weekly  payment  was 
made  in  the  course  of  three  weeks,  there  was  no  forfeiture,  although 
the  amount  of  three  weeks'  weekly  payments  might  be  in  arrear, 
nnd  consequently  the  plaintiff's  interest  in  the  tickets  was  not  for- 
feited; if  the  jury  should  be  of  opinion  that  he  paid  one  dollar  on 
the  13th  of  April,  one  dollar  on  the  27th  of  April,  and  one  dollar 
on  the  13th  of  May;  and,  moreover,  that  even  if  this  construction 
of  the  agreement  was  wrong,  yet,-  if  the  jury  should  be  satisfied 
that  three  payments,  of  one  dollar  each,  were  made  at  the  several 
times  before  mentioned,  the  acceptance  of  the  last  payment  by  the 
boy  in  the  broker's  office,  was  a  waiver  of  the  forfeiture,  supposing 
there  had  been  a  forfeiture."  To  this  charge,  the  counsel  for  the 
defendant  excepted. — Upon  the  first  point,  I  am  of  opinion  that 
the  charge  was  right.  In  construing  the  agreement,  we  ought  not 
to  be  studious  to  create,  a  forfeiture.  The  words  are,  that  there 
shall  be  a  forfeiture,  in  case  of  neglect  to  make  the  weekly  pay- 
ments for  three  successive  weeks,  that  is,  during  three  successive 
weeks.  The  word  successive  is  not  to  be  disregarded.  There 
might  have  been  the  amount  of  three  weekly  payments  in  arrear, 
without  a  neglect  for  three  successive  weeks.  For  instance,  if  one 
dollar  had  been  paid  at  the  end  of  each  second  week,  there  would 
have  been  three  dollars  in  arrear  at  the  end  of  six  weeks,  and  yet 
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there  would  not  have  been  a  neglect  of  the  weekly  payments  for 
three  successive  weeks.  The  plaintiff  made  payments  sufficient  to 
prevent  a  forfeiture  according  to  the  wdrds  of  the  agreement,  and 
his  case  is  not  so  clearly  against  the  spirit  of  it,  as  to  induce  me  to 
be  of  opinion  that  his  interest  in  the  tickets  and  the  payments 
which  he  actually  made,  was  forfeited.  But,  upon  the  second 
point,  I  differ  from  the  Court,  of  Common  Pleas.  I  cannot  per- 
ceive, supposing  there  had  been  a  forfeiture,  upon  what  principle 
the  broker's  boy  had  a  right  to  remit  it.  The  broker  was  no  agent 
of  the  club,  for  this  purpose — he  was  to  receive  the  money  paid 
by  each  member,  win-never  it  might  be  offered,  and  it  was  to  be 
applied  towards  payment  of  the  tickets  bought  by  the  club,  which 
were  held  in  pledge  till  they  were  paid  for.  But  in  the  matter  of 
forfeiture  the  broker  was  no  way  concerned,  either  as  principal, 
or  agent.  It  was  an  affair  between  the  members  of  the  club,  with 
which  no  other  person  had  any  thing  to  do.  It  was  a  scheme  de- 
vised for  the  purpose  of  stimulating  each  member  tu  punctuality. 
If  any  one  failed — the  loss  would  fall  upon  the  club,  and  the  club 
therefore  were  entitled  to  the  benefit  of  the  forfeiture. 

But  notwithstanding  the  charge  was  erroneous  in  this  respect, 
yet  upon  the  whole  it  was  right;  and  therefore  the  judgment  is  not 
to  be  reversed.  The  jury  were  instructed,  that  there  was  a  waiver 
of  the  forfeiture,  in  case  they  should  be  satisfied  that  payments 
of  one  dollar  were  made  on  the  13M  and  21th  of  Jlpril,  and 
13M  of  May.  But  it  is  evident,  that  if  they  were  satisfied  of 
these  facts,  it  was  totally  immaterial  how  the  law  was  upon  the 
point  of  waiver;  because,  there  having  been  no  forfeiture,  there 
was  nothing  to  waive.  If  this  court  differed  in  opinion  from  the 
Court  of  Common  Pleas  on  the  question  of  forfeiture,  then  the 
error  as  to  the  waiver  would  have  been  material.  But  as  the  case 
stands,  it  is  immaterial.  It  is  just  the  sante,  as  if  the  jury  had  been 
directed  to  find  for  the  plaintiff  for  two  reasons,  one  good  and  one 
bad: — 1st.  Because  there  was  no  forfeiture;  2d.  Because  the  for- 
feiture was  waived.  If  the  fir>t  reason  was  good,  the  direction  to 
find  for  the  plaintiff  was  right,  and  the  second  point  could  not  arise. 
The  defendant,  therefore,  was  not  be  injured  by  it.  This  will  be 
manifest,  when  we  consider  that  even  had  the  charge  been,  that 
there  was  no  waiver,  still  the  vprdict  ought  to  have  been  for  the 
plaintiff.  If  I  could  see  the  matte/  in  any  point  of  view,  in  which 
the  defendant  could  have  been  injured  by  the  mistake  as  to  the 
waiver,  I  should  he  for  reversing  the  judgment  and  ordering  n  ve- 
nire de  novo.  Bui  I  cannot.  This  is  not  like  a  bill  of  exceptions 
to  evidence,  where,  if  the  evidence  war,  Improperly  received,  or 
rejected,  it  is  impossible  for  a  court  of  error  to  say  what  the  ver- 
dict would  have  been,  had  no  error  intervened.  But  here,  the 
exception  was  to  the  whole  charge.  We  must  therefore  con- 
sider it  as  a  whole;  and  it  appearing,  that  the  jury  ought  to  have 
been  charged  to  find  for  the  plaintiff,  in  case  they  should  be  satis- 
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fied  that  he  had  made  payments  of  one  dollar  each,  on  the  13th 
and  27th  of  J2pril>  and  the  13th  of  May,  I  am  of  opinion  that, 
upon  the  whole,  the  charge  was  right,  and  the  judgment  should  be 
affirmed. 

GIBSON,  J.  It  is  not  disputed,  that  dues  for  three  successive 
weeks  were  in  arrear.  Was  not  that  the  very  thing  against  which 
the  parties  intended  to  guard  ?  "  Any  subscriber,  neglecting  to 
pay  his  dues  for  three  successive  weeks,  shall  forfeit,  &c."  On 
strict  rules  of  grammatical  construction,  it  may  perhaps  stand  in- 
diflerent,  whether  the  words  "for  three  successive  weeks,"  are  re- 
ferrable  to  the  word  "dues"  as  their  antecedent,  or  to  the  words 
t(  neglecting  to  pay;"  although,  as  far  as  an  argument  from  juxta- 
position can  operate,  they  would  seem  to  be  referrable  to  the  for- 
mer: otherwise  we  might  expect  to  find  the  parties  expressing 
themselves  thus:  "Any  subscriber,  neglecting  for  three  successive 
weeks  to  pay  his  weekly  dues,  shall  forfeit,  &c."  But  to  read  the 
sentence  thus,  would  require  us  to  dislocate  every  joint  of  it;  and 
even  that  would  not  help  the  argument,  unless  the  word  "his" 
were  struck  out;  in  which  case,  a  payment  of  any  dues  in  succes- 
sive periods  of  three  weeks,  would  be  a  compliance  with  the  letter, 
but  not  with  the  spirit  of  the  agreement.  But  the  words  "  his 
dues,"  mean  all  his  dues;  and  1  cannot,  therefore,  see  how  a  sub- 
scriber can,  with  any  propriety,  be  said  to  have  paid  his  dues,  when 
he  paid  only  a  part  of  what  was  due.  It  is  a  fair  construction  of 
this  agreement  to  say,  that  payments  subsequent  to  the  day,  should 
be  applied  in  Succession,  to  the  precedent  instalments  as  they  re- 
spectively became  clue;  and  this  is  the  reason  why  the  word  "suc- 
cessive" was  introduced.  Payment  at  the  day  was  not  to  be  ex- 
acted; but  a  subscriber  having  discharged  all  dues  up  to  the  time 
of  computation,  was  not  to  be  in  arrear  for  the  dues  of  more  than 
the  two  succeeding  weeks.  So  that  this  new  reading  would  lead 
exactly  to  the  same  consequences.  But  throwing  aside  grammati- 
cal analysis,  which  can  in  no  case  produce  safe  or  satisfactory  re- 
sults, can  we  say,  judging  from  the  face  of  the  whole  paper,  that 
the  parties  did  not  intend  to  secure  payment  of  every  instalment 
within  three  weeks-  after  it  should  fall  due;  but  that  they  meant  by 
means  of  the  penalty  to  enforce  payment  only  of  every  third  in- 
stalment, leaving  the  intermediate  ones  unpaid,  and  thus  to  let 
those  who  should  pay  only  a  third  of  their  dues,  into  an  equal 
participation  of  the  benefit  of  the  association,  with  those  who  should 
pay  scot  and  lot?  This  is  so  very  unreasonable,  and  I  may  add 
unjust,  that  I  would  not  intend  it  to  have  been  within  their  view, 
unless  I  were  compelled  to  do  so,  by  clear  expressions,  and  the  use 
of  precise  and  unambiguous  terms.  There  is  nothing  in  the  pro- 
vision for  retention  of  the  small  prizes  by  the  broker,  till  the  tic- 
kets should  be  paid  for,  to  induce  a  belief  that  the  parties  calcu- 
lated on  the  produce  of  those  tickets",  as  a  fund  to  supply  deficiencies 
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of  payment,  to  the  extent  of  two-thirds  of  the  original  subscription. 
This  measure  was  doubtless  intended,  in  the  first  instance,  to  se- 
cure a  credit  with  the  broker;  and,  in  the  second,  to  prevent  the 
necessity  of  making  insignificant  dividends  before  the  drawing  was 
finished,  and  the  concerns  of  the  association  closed.  On  the  other 
point,  I  concur  with  what  has  been  said  by  the  Chief  Justice;  and 
I  am  therefore  of  opinion,  that  the  judgment  ought  to  be  reversed 
on  both  grounds. 

DUNCAN,  J.  In  every  case  where  a  forfeiture  is  demanded,  on 
the  delinquency  of  a  contracting  party,  the  construction  ought  to 
be  strict  Nothing  should  be  taken  by  intendment,  so  as  to  draw 
the  party  into  a  penalty. 

This  agreement  was  entered  into  on  the  1 3th  April,  1820.  There 
were  ten  shares,  divided  into  twelve  different  payments,  each  of  one 
dollar;  the  first,  to  be  paid  down,  the  rest  in  equal  weekly  payments 
of  one  dollar.    The  defendant  in  error,  the  plaintiff  below,  paid  his 
hand  money,  one  dollar;   he  paid  one  weekly  instalment  on  the 
27th  of  *ftpril,  and  one  on  the  13th  of  May.    The  prize  was  drawn 
on  the  25th  of  May,  and  it  is  insisted  on  by  the  plaintiff  in  error, 
that  he  forfeited  these  payments  and  the  prize  money,  under  this 
clause  of  the  agreement:  "Any  one  subscriber,  neglecting  to  pay 
his  weekly  dues  for  three  successive  weeks,  will  forfeit  to  the  club, 
his  title  to  the  tickets  and  his  instalments  before  paid."     The  con- 
struction of  the  Court  of  Common  Pleas  was,  that  if  any  one  in- 
stalment was  paid  in  the  course  of  three  weeks,  the  forfeiture  did 
not  arise,  and  in  this  I  agree.     Punctuality  in  the  weekly  pay- 
ments was  not  exacted,  nor  was  it  strictly  observed  by  any  of  the 
members;  but  if  the  parties  suffered  their  instalments  to  accumulate 
for  three  successive  weeks,  so  that  three  instalments  in  succession 
were  in  arrear  at  one  time,  then  the  forfeiture  accrued.     On  a  dif- 
ferent construction,  though  he  had  paid  up  all  his  instalments,  but 
irregularly,  they  could  turn  upon  him  and  say,  You  have  not 
paid  any  one  of  the  instalments  on  the  very  day — you  were  always 
a  day  too  late — you  paid  on  Tuesday  what  you  ought  to  have  paid 
on  Monday;  and  this  you  have  done,  not  only  for  three  weeks,  but 
for  eleven  successive  weeks,  and  we  will  take  your  twelve  dollars, 
and,  besides,  confiscate  your  share.     It  is  not  for  a  daily  default  in 
the  weekly  payments,  but  for  a  neglect  of  payment  of  three  instal- 
ments for  three  weeks  in  succession;  he  was  not  in  arrear  for  three 
successive  weeks,  .three  successive  instalments;  at  no  time  was  he 
indebted  three  instalments.     There  did  not  appear,  on  the  trial, 
any  appropriation  of  these  payments  to  have  been  made,  either 
by  the  debtor  or  the  creditor.     In  such  case,  it  devolves  on  the 
court  to   make  an   equitable  application.     Field  v.   Holland,   6 
Crunch,  2S.     Nothing  can  be  more  equitable,  than  to  apply  the 
payments  to  such  instalments,  as  would  prevent  an  occurrence  on 
which  the  forfeiture  was  to  take  place.     It  would  be  most  iniqui- 
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tous  to  apply  the  payments  otherwise.  It  cannot  be  conceived  that  it 
was  the  understanding  either  of  the  debtor  or  the  creditor,  so  to  apply 
the  payment  of  the  13th  of  May,  that  the  debtor  could  receive  no 
possible  benefit  from  it;  and  this  circumstance  would  be  equivalent 
to  the  exercise  of  that  power,  by  which  the  debtor  had  the  right 
to  appropriate  the  payment  to  any  one  of  the  instalments;  for  one 
owing  money  on  distinct  contracts,  has  a  right  to  apply  the  money, 
and  that  right  may  be  exercised  without  express  words;  circum- 
stances equivalent  to  the  exercise  of  that  power  would  be  sufficient. 
7  Wheat.  21.  But  here  the  contract  was  an  entire  one;  the  pay- 
ments to  be  made  at  different  times.  Reason,  then,  would  point 
out,  without  any  indication  from  the.  debtor,  that  he  intended  so  to 
apply  it,  as  to  discharge  him  from  the  penalty. 

We  all  agree,  that  if  forfeiture  had  accrued  to  the  club,  neither  the 
broker's  boy  nor  the  broker  himself  had  power  to  dispense  with  the 
forfeiture,  or  remit  the  penalty.     1  need  not  dilate  on  this;  so  far 
the  law  was  laid  down  erroneously,  and,  if  it  was  not  totally  imma- 
terial, quite  impertinent  and  surplusage,  and  if  in  any  way  it  could 
have  injured  the  plaintiff  in  error,  the  judgment  should  be  reversed, 
and  a  venire  facias  de  novo  awarded.     One  would  be  loth  to  do 
this,  when  under  the  opinion  given  by  a  majority  of  the  court, 
the  result  must  necessarily  be  the  same — answering  no  purpose,  but 
that  of  delay,  wasting  the  time  of  the  court  and  accumulating  costs 
on  the  party;  and  this  consideration  may,  unknown  to  myself,  have 
biassed  my  judgment.     In  the  train  of  evils  which  follow  the  act 
requiring  inn  judges  to  file  their  opinions  in  writing,  is  this,  and 
it  is  not  the  least;  that  general  opinions  introduced   by  the  judge 
in  his  charge  for  the  first  time,  where  such  point  was  not  made  on 
the  trial,  and  taken  up  hastily  in  the  course  of  a  long  charge,  are 
more  liable  to  error,  than  where  the  attention  of  the  court  is  called 
to  particular  propositions,  on  which  its  opinion  is  required;  and 
this  is  the  great  superiority  of  the  bill  of  exceptions,  which  does 
not  draw  the  whole  matter  into  examination,   but  only  the  points 
to  which  it  is  taken,  and  where  the  party  must  lay  his  finger  on 
the  particulars  excepted  to;  and  the  attention  of  the  court  is  empha- 
tically confined  to  the  exceptions  taken.    Show,  Parliamentary 
Cases,  120.   8  Johns.  493     7  Wheat.  266.     And  the  practice  of 
spreading  the  whole  charge  on  the  record  is  discountenanced  by 
the  Supreme  Court  of  the  United  States,  7  Wheat.  426.    There  it 
is  said,  "  that  the  practice  of  spreading  the  whole  charge  on  the  re- 
cord is  unnecessary  and  inconvenient,  and  may«give  rise  to  minute 
criticism  and  observation  on  points  incidentally  introduced  for  pur- 
poses of  argument  or  illustration;  and  by  no  means  essential  to  the 
merits  of  the  cause,  in  cases  of  that  nature.     The  substance  of  the 
charge  only  is  to  be  examined,  and  if  it  appears,  on  the  whole,  that 
the  law  was  justly  expounded  to  the  jury,  general  expressions,  which 
might  and  would  receive  qualifications,  if  they  were  the  direct  point 
in  judgment,  are  to  be  understood  in  such  restrained  sense." 
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Exceptions  to  the  opinion  of  the  court  must  be  on  facts  not  de- 
nied. The  exception  is  preceded  by  a  statement  of  facts,  on  which 
the  opinion  of  the  court  is  predicated — as,  here,  the  time  of  pay- 
ment. Now,  here,  the  question  of  waiver  of  forfeiture  on  the  con- 
ceded facts  never  could  arise;  hecause,  from  the  uncontradicted  state 
of  facts,  forfeiture  never  accrued.  The  whole  matter  of  waiver 
was  gratis  dictum,  mere  surplusage,  which  in  no  possible  view 
could  injure  the  cause  of  the  defendant.  His  defence  was,  forfeiture 
by  reason  of  non  payment;  if  the  fact  of  payments  to  save  from  the 
penalty  was  not  made  out,  his  defence  was  a  good  one;  if  it  was, 
he  failed;  and  so,  in  substance,  was  the  matter  left  to  the  jury. 
The  two  propositions  of  the  court  were  founded  on  the  same  state 
of  facts;  the  uul)  question  was,  had  the  forfeiture  accrued?  If  it 
never  had,  then  the  second  proposition  was  immaterial.  The  court 
here  are  of  opinion,  with  the  court  below,  that  it  never  had.  There 
were  two  legal  reasons  given  by  the  court, — one  sound,  the  other 
not.  The  unsound  could  not  vitiate  the  sound.  If  the  jury  did  not 
find  the  payments,  in  no  event  could  the  plaintiff  recover;  if  they 
did,  in  every  event  he  was  entitled.  This  direction  could  not 
mislead  the  jury.  The  court  said,  finding  the  fact  of  payment,  your 
verdict  ought  to  be  for  the  plaintiff,  because  he  had  not  forfeited 
his  share  of  the  prize  money;  but  if  he  had,  still  your  verdict  ought 
to  be  for  him,  because  there  was  a  waiver; — quacunque  via  data, 
you  are  to  find  for  the  plaintiff.  Now,  it  is  sufficient  for  the  plain- 
tiff, if  in  ii.na  ma  he  was  entitled;  if  the  first  was  right,  the  second 
could  not  injure;  u tile  per  inutile  non  vitiatur. 

If  the  court  had  assigned  twenty  bad  reasons  in  favour  of  the 
plaintiff,  still,  if  there  was  one  good  reason,  the  judgment  is  right, 
though  the  reasons  be  wrong.  The  judgment  is  to  be  reversed, 
not  the  reasons.  It  is  still  a  right  judgment,  though  for  a  wrong 
reason.  Newell  v.  Wood,  \  Munf.  555.  A  court  of  error  does 
not  sit  to  reverse  judgments  for  erroneous  opinions  on  abstract 
immaterial  questions,  but  to  give  redress  to  parties  aggrieved  by 
the  decisions  of  inferior  courts,  Preston  v.  Harvey,  2  Hen.  fy  Munf. 
67.  And  in  this  court,  it  has  been  often  decided,  that  it  is  no  ground 
for  reversing  a  judgment,  that  the  court  below  erred  in  their  charge 
in  a  matter  immaterial,  and  not  pertinent  to  the  issue.  Numan 
v.  Kapp,  5  Binn.  73.  Brown  v.  Downing,  4  Serg.  §*  Rawle, 
498.  Considering  this  case  with  relation  to  the  facts  given 
in  evidence,  which  must  always  be  done  on  bills  of  excep- 
tions, (lrasse  v.  Smith,  6  Crunch,  226,)  the  question  of  waiver 
was  quite  an  abstract  one,  irrelevant  to  the  issue;  because,  to 
render  it  relevant,  it  must  be  granted  the  forfeiture  did  ac- 
crue. 

If  even  evidence  is  received,  not  strictly  admissible,  if  it  affects 
not  in  any  way  the  merits  of  the  case,  judgment  will  not  be  re- 
versed. Hayt  v.  Hodge,  12  Johns.  §07.  So,  in  Preston  v. 
Harvey,  2  Hen.  £r  Munf.  67.  It  is  not  cause  to  reverse  a  judg- 
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ment  on  a  bill  of  exceptions  for  receiving  improper  evidence  of  a 
fact,  if  the  same  fact  was  afterwards  proved  by  other  conclusive 
evidence,  stated  in  the  bill.  The  former  error  was  merged  in  it, 
and  shut  up  the  point  for  ever.  He  could  not  be  injured  by  it;  if 
afterwards  legal  and  conclusive  testimony  was  exhibited,  it  was 
rendered  unnecessary  for  the  jury  to  consider  that  by  the  superior 
and  conclusive  evidence.  So,  here,  the  point  of  waiver  was  for 
ever  shut  out,  because  the  matter  to  be  waived  never  for  one  mo- 
ment existed;  and  here  the  merits  rested  on  one  particular  fact, 
which  applied  to  either  proposition, — but  the  first  proposition  swal- 
lowed up  the  whole  case,  and  left  nothing  for  the  second  proposi- 
tion to  operate  on.  The  case  of  Merrill  v.  Johnston's  *fldminis- 
trators,  1  Hen.  8f  Munf.  450,  is  very  like  this;  and  there  (he  judg- 
ment was  thus  entered:  "This  court,  not  approving  of  the  opinion 
and  second  instruction,  given  by  the  court,  as  stated  in  the  second 
exception,  but  considering  the  instruction  as  immaterial  to  the  issue 
tried,  is  of  opinion,  that  there  is  no  error  in  the  first  instruction 
excepted  to,  nor  in  the  judgment;  therefore  it  is  affirmed:"  so  I 
would  be  in  favour  of  entering  this  judgment. 

Judgment  affirmed. 


[PHILADELPHIA,  DECEMBER,  1824.] 

PASSMORE  and  another  against  ELDRIDGE  and  others, 
Assignees  of  BROWN. 

IN  ERROR. 

If  a  debtor  assigns  his  property  to  a  creditor,  in  consideration  of  a  debt  really  due,, 
upon  a  secret  trust  that  he  shall  receive  a  benefit,  either  by  a  return  of  part  of 
the  property,  or  a  loan  of  it  on  beneficial  terms,  and  the  transaction  taken  alto- 
gether, has  a  direct  tendency  to  protect  the  property  of  the  debtor  from  his  other 
creditors,  the  assignment  is  fraudulent  and  void. 

Where  an  assignment  described  certain  property  in  so  vague  a  manner,  that  it  was 
impossible  to  say  whether  it  was  comprehended  in  the  assignment  or  not,  held, 
that  a  notice,  before  the  interest  of  any  third  person  had  attached,  to  the  person 
in  whose  hands  the  property  was,  given  by  one  of  the  assignees,  that  the  pro- 
perty had  been  assigned  to  them,  by  deed  of  a  certain  date,  and  requesting  him 
to  consider  it  for  their  use  and  subject  to  their  order,  to  which  was  attached  a 
writing  signed  by  the  assignor,  "  I  confirm  the  above,"  though  not  an  original 
appropriation,  amounts  to  a  declaration,  identifying  the  property  intended  to 
pass  by  the  deed ;  and  that  therefore,  it  was  error  to  instruct  the  jury,  that  such 
a  paper  was  no  more  than  a  construction,  by  the  parties,  of  the  eriginal  assign- 
ment,  and  of  no  more  weight  than  that  of  any  other  person. 

WRIT  of  error  to  the  District  Court  for  the  city  and  county  of 
Philadelphia,  in  an  action  brought  by  Joseph  M.  Eldridge  and 
others,  assignees  of  William  Brown,  an  insolvent  debtor,  in  trust 
for  his  creditors,  under  the  insolvent  law  of  Pennsylvania,  against 
Passmorc  and  Sparhawk,  auctioneers  of  the  city  of  Philadelphia^ 
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for  the  recovery  of  the  proceeds  in  a  quantity  of  hides,  placed  in 
the  hands  of  the  defendants  for  sale,  by  the  said  William  Brown. 
The  defendants  were  but  stake  holders,  the  real  disputfe  being  be- 
tween the  plaintiffs  and  William  and  Vincent  Robinson,  who 
claimed  by  a  deed  from  Brown,  prior  to  his  discharge  under  the 
insolvent  law.  The  plaintiffs  gave  notice  to  the  defendants  of  their 
right  to  the  hides,  and  warned  them  not  to  pay  the  proceeds  to  any 
other  person.  The  deed  from  Brown  to  the  Robinsons,  was 
dated  July  31st,  1818,  and  was  expressed  to  be  for  the  purpose  of 
securing  to  the  Robinsons,  payment  of  all  such  sums  of  money  as 
Brown  owed  to  them  respectively,  and  all  such  other  sums  as  they, 
or  either  of  them,  might  pay,  on  account  of  notes  endorsed,  or 
obligations  entered  into  for  the  use  or  benefit  of  Brown;  and  con- 
veyed to  the  said  Robinsons,  certain  goods,  chattels,  debts,  and 
effects,  enumerated  in  an  inventory  annexed  to  the  said  deed;  in 
trust,  that  the  said  Robinsons  should,  with  all  convenient  speed, 
collect  the  said  debts  and  sell  the  said  goods  and  chattels,  at  public 
or  private  sale,  for  the  best  price  that  could  be  got,  and,  in  the  first 
place,  pay  all  sums  of  money  in  which  Broicn  was  then  indebted 
to  the  Robinsons,  or  either  of  them,  and  all  such  sums  as  they  or 
either  of  them  might  thereafter  pay,  on  account  of  endorsed  notes, 
or  obligations  as  aforesaid,  and  return  the  surplus,  if  any,  to  Brown. 
In  the  inventory,  a  number  of  articles  of  household  furniture,  &c. 
were  specified;  but  there  was  a  large  quantity  of  hides,  of  which 
no  other  descriptioa  was  given,  than  that  they  amounted  to  a 
certain  number  of  pounds1  weight,  and  part  of  them  were  in 
the  vats.  On  the  trial  of  the  cause,  the  plaintiffs  contended,  that 
the  hides  placed  by  Brown  in  the  hands  of  the  defendants,  were 
not  included  in  his  deed  to  the  Robinsons;  and,  if  they  were,  they 
did  not  pass  to  them,  because  the  deed  was  fraudulent  and  void,  so 
far  as  respected  the  general  creditors.  The  defendants  gave  in  evi- 
dence a  written  paper,  addressed  to  them  by  Vincent  Robinson, 
dated  the  5th  of  August,  1818,  by  which  they  were  informed, 
that  by  an  assignment  dated  the  31st  of  July,  1818,  Brown  had 
transferred  to  William  and  Vincent  Robinson,  all  the  property 
placed  by  him  in  the  hands  of  the  defendants  for  sale,  and  request- 
ing that  the  defendants  would  consider  the  same  for  the  use  of  the 
said  William  and  Vincent  Robinson,  and  subject  only  to  their 
order.  Underneath  this  writing,  was  another  writing,  in  the  words 
following, — "  /  conjirm  the  above,"  (signed)  William  Brown. 
There  was  some  evidence  given,  from  which  the  plaintiffs  endea- 
deavoured  to  satisfy  the  jury,  that  the  deed  from  Brown  to  the 
Robinsons,  was  given  on  a  secret  trust,  that  part  of  the  property 
should  be  restored  to  Brown,  or  that  he  should  have  a  loan  of  it, 
on  advantageous  terms.  Nothing  of  this  kind  appeared  on  the  face 
of  the  deed,  and  it  was  proved  that,  prior  to  the  execution  of  the 
instrument,  counsel  was  consulted,  who  informed  the  parties  that 
such  an  arrangement  could  not  legally  be  made.  The  court  charged 
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the  jury.  "  that  if  the  assignment  to  the  Robinsons  was  made, 
though  in  consideration  of  debts  due  to  them,  on  condition  that 
JJroum  should  receive  a  benefit,  either  by  a  return  of  part  of  the 
property,  or  a  loan  of  it,  on  beneficial  terms,  it  was  fraudulent  and 
void."  And,  that  "  The  paper  signed  by  Robinson  and  Brown, 
dated  the  5th  of  August,  1818,  did  not  amount  to  an  original  ap- 
propriation of  the  property  referred  to;  it  was  making  but  a  con- 
struction of  the  original  assignment,  and  their  construction  was  no 
more  evidence  than  that  of  any  other  person." 

To  this  charge  the  counsel  of  the  defendants  excepted,  and,  on 
the  removal  of  {he  record  to  this  court, 

Randall  and  J.  R.  Ingersoll  assigned  for  error, 

1.  That  the  charge  declares,  that  a  general  assignment  is  void, 
if  made  upon  consideration-  of  any  benefit  to  the  assignor,  growing 
out  of  the  property  assigned.      In  support  of  this  exception,   they 
cited,  Burd  v.  Fitzsimmons,  4  Dull.  76.    Esiwick  v.  Caillaud, 
5  T.  Rep.  420.  Nunn  v.  Wilsmore,  8  T.  R.  521.   Meuxv.  How- 
ell,  4  East,  1 3.    Wheaton  v.  Sexton,  4  Wheat.  503.    Marboy  v. 
Brooks,  7  Wheat.  565.     Willes  v.  Ferris,  5  Johns.  344.    Riggs 
v.  Murray,    15  Johns.   583.      Wilt  v.  Franklin,  \  Binn.  502. 
Lippincott  v.  Barker,  2  Binn   174.    M'Jlllister  v.  Marshall,  6 
Binn.  338.   Downing  v.  Kintzing,  2  Serg.  &  Rawle,  326. 

2.  That  the  court  declared,  that  an  instrument  of  writing  in  the 
nature  of  an  order  drawn  by  the  owners  of  property  upon  the 
person  with  whom  it  was  lodged,  does  not  amount  to  a  transfer  or 
appropriation  of  the  property,  or  evidence  of  it.    Clemson  v.  Da- 
vidson, 5  Binn.  398.    Row  v.  Dawson,  1  Vez.  sen.  331.    Yeates 
v.  Groves,  1  Vez.  jr.  281.     Peyton  v.  Hollet,   1  Catties,   3G3. 
M'Menomy  v.  Ferrers,  3  Johns.  71.     Crocker  v.   Whiting,   10 
Mass.  Rep.  318.    Dunn  v,  Snell,  15  Mass.  Rep.  481.     Troup  v. 
Wilson,  2  Cowen,  228. 

3.  That  the  court  declared,  that  the  construction  put  on  the 
assignment  by  the  grantor,  was  no  more  evidence  against  the  plain- 
tiffs, than  the  construction  of  any  other  person;  although,  as  the 
plaintiffs  claimed  under  the  grantor,  any  act  or  declaration  of  his, 
previous  to  the  assignment,  is  as  binding  on  the  plaintiffs,  as  it 
would  have  been  on  the  grantor  himself,   Mitford  v.  Mitford,  9 
Vez.  100.    2  Atk.  162.   Murray  v.  Lilburn,  2  Johns.  Ch.  Rep. 

443.  Clason  v.  Morris,  10  Johns.  540.  Wain's  Assignees  v. 
Bank  of  North  America,  8  Serg.  4*  Rawle,  88. 

Lowber  and  Broom,  for  the  defendants  in  error,  cited,  to  the 
first  point,  Long  on  Sales  of  Personal  Property,  64,  (dm.  Ed.) 
Martin  v.  Pewtress,  4  Burr.  2477.  Jackson  v.  Duchairc,  3  T. 
Rep.  551.  Cadogan  v.  Kennet,  Cowp.  432.  Reichart  v.  Casta- 
tor,  5  Binn.  109.  Shannon  v.  The  Commonwealth,  8  Serg.  if 
Rawle,  444. 

In  answer  to  the  third  error  assigned,  they  referred  to  Clow  v. 
Woods,  5  Serg.  fy  Rawle}  282. 
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TILGHMAN,  C.  J.  (after  stating  the  facts,  and  the  first  part  of 
the  charge,)  delivered  the  opinion  of  the  court,  as  follows: 

This  charge  was  excepted  to  by  the  defendant's  counsel,  as  going 
too  far,  because  there  is  nothing  illegal,  or  unfair,  in  the  debtor's 
stipulating  for  some  terms  to  his  own  advantage,  provided  he  con- 
veys his  property  to  one  of  his  creditors,  for  a  valuable  and  ade- 
quate consideration,  and  the  creditor  is  willing  to  relinquish  part 
of  the  property  so  conveyed. 

The  charge  is  to  be  considered  as  applied  to  the  evidence,  and 
not  as  a  general  abstract  proposition,  that  all  conveyances  are  void, 
by  which  any  benefit  is  granted  to  the  debtor.  The  stat.  13  Eliz. 
c.  5.  makes  void,  "all  feigned,  covinous,  and  fraudulent  con ve)'- 
ances,  bonds,  suits,  judgments,  and  executions,  which  were  de- 
vised and  contrived  of  malice,  to  the  end,  purpose,  and  intent,  to 
delay,  hinder,  or  defraud  creditors,  and  others,  of  their  just  and 
lawful  actions,  suits,  debts,"  &c.  Now,  in  the  present  instance, 
consider  the  nature  of  the  conveyance.  There  is  no  objection  to 
it,  on  account  of  the  preference  given  to  the  Robinsons  ;  because, 
where  there  is  no  bankrupt  law,  a  debtor  has  a  right  to  give  a  pre- 
ference to  any  creditor.  But,  a  difficulty  is  thrown  in  the  way  of 
other  creditors,  by  the  vague  description  of  the  hides;  for  it  is  im- 
possible, by  any  examination  of  the  deed,  or  inventory,  to  identify 
them — part  was  in  the  vats;  but  what  part  was  there,  and  where 
the  rest  were,  are  left  to  conjecture.  There  is  no  intimation,  on 
the  face  of  the  deed,  of  the  reservation  of  any  part  for  the  benefit 
of  the  debtor;  therefore,  if  there  was  any  agreement  for  such  reser- 
vation, it  was  secret ;  at  least,  it  was  not  disclosed  in  such  a  man- 
ner, that  the  other  creditors  could  come  to  the  knowledge  of  it, 
by  inspection  of  the  writing.  In  what  a  situation,  then,  are  they 
placed  ?  If  one  of  them  lays  an  execution  on  the  hides,  the  deed 
is  produced,  by  which  they  are  protected;  and  yet  the  debtor,  by 
this  private  agreement,  is  entitled  to  part  of  them.  What  is  this, 
then,  but  a  collusion  between  the  debtor,  and  a  preferred  creditor, 
to  protect  the  property  of  the  debtor,  from  the  executions  of  other 
creditors  ?  It  falls  directly  within  the  words  and  spirit  of  the  sta- 
tute of  13  Eliz,  But,  it  is  said,  that  other  creditors  had  no 
concern  in  the  property  conveyed  by  this  deed,  be.cause  its  whole 
amount  was  not  equal  to  the  debt  due  to  the  Robinsons.  In  an- 
swer to  this,  however,  it  is  to  be  observed,  that,  at  the  time  of  ex- 
ecuting the  deed,  it  was  supposed  by  the  parties  that  there  might 
be  a  surplus,  because  that  event  is  provided  for.  Another  circum- 
stance of  some  weight,  is,  that  counsel  having  been  consulted,  be- 
fore the  drawing  of  the  deed,  the  parties  were  told,  that  any  attempt 
to  reserve  part  of  the  property,  for  the  benefit  of  the  debtor,  was 
illegal.  And  if,  after  this  advice,  such  reservation  was  omitted  on 
the  face  of  the  deed,  but  bargained  for  by  a  private  agreeement,  it 
certainly  was  indicative  of  an  intent  which  would  not  bear  the  light. 
I  say,  if  it  was  so  agreed;  for  whether  it  was  or  not,  is  unknown 
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to  me.  That  was  a  fact  for  the  consideration  of  the  jury,  to  whom 
it  was  submitted  by  the  court.  The  question  is,  whether  the  charge 
was  correct,  in  instructing  the  jury,  that  the  deed  was  void,  if  there 
was  a  private  agreement  for  the  benefit  of  the  grantor;  and  I  am 
decidedly  of  opinion,  that  in  such  instruction  the  charge  was  right, 
because  the  transaction,  taken  altogether,  would  have  a  direct  and 
strong  tendency,  to  protect  the  property  of  the  debtor  from  his  other 
creditors. 

But  exception  was  taken  to  another  part  of  the  charge;  viz. 
"that  the  paper  signed  by  Robinson  and  Brown,  dated  the  5th  of 
•ftugust,  1818,  did  not  amount  to  an  original  appropriation  of  the 
property  referred  to — it  was  making  but  a  construction  of  the 
original  assignment,  and  their  construction  was  no  more  than 
that  of  any  other  person."  That  this  paper  did  not  amount  to 
an  original  appropriation,  I  agree.  It  does  not  purport  to  be  any 
such  thing.  It  is  no  more  than  ^'notice  from  the  Robinsons,  con- 
firmed by  Brown,  that  the  property  in  the  hands  of  the  defendants 
had  been  conveyed  by  Brown  to  the  Robinsons,  by  an  assignment, 
dated  on  the  3\st  of  July,  1S18.  This  is  first  declared,  by  one  of 
the  Robinsons,  on  behalf  of  both ;  after  which,  Brown  says,  he 
confirms  the  above;  that  is,  he  declares,  that  what  had  been  said 
above,  was  true.  But,  when  it  was  afterwards  given  in  charge  to 
the  jury,  that  this  writing  was  no  more  than  a  construction  of  the 
assignment  of  the  31st  of  July,  1818,  and  of  no  more  weight  than 
the  construction  of  any  other  person,  I  think  there  was  a  material 
error.  The  assignment  of  the  31st  of  July,  described  these  hides 
in  so  vague  a  manner,  that  it  was  impossible  to  say,  whether  they 
were  comprehended  in  it.  Then  it  certainly  was  in  the  power  of 
the  parties,  to  identify  them,  by  a  subsequent  declaration,  before 
the  right  of  any  third  person  had  attached.  The  writing  of  the 
5th  of  August  amounted  to  such  a  declaration;  and  so  the  jury 
should  have  been  instructed.  As  the  charge  was  given,  the  jury 
might  have  doubted,  whether  the  assignment  included  the  property 
in  dispute ;  and,  for  aught  we  know,  the  verdict  may  have  been 
founded  on  the  opinion,  that  the  defendants  had  failed  in  making 
put  that  part  of  their  case.  But,  be  that  as  it  may,  I  am  of  opi- 
nion, that  there  was  error  in  instructing  the  jury,  that  the  writing 
of  the  5th  of  August  was  no  more  than  a  construction  of  the  as- 
signment, and  of  no  greater  effect,  from  the  mouths  of  the  parties 
to  that  instrument,  than  from  those  of  any  other  person.  The  judg- 
ment is,  therefore,  to  be  reversed,  and  a  venire  th  novo  awarded. 
Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 
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KEAN  against  RICE. 

IN   ERROR. 

A  printed  copy  of  an  Act  of  Assembly,  published  under  the  authority  of  the  legis- 
lature of  another  state,  may  be  read  in  evidence. 

The  record  of  condemnation  of  a  vessel,  by  two  justices  of  the  peace,  under  *n  Act 
of  Assembly  of  JVew  Jersey,  proved  by  the  oath  of  a  witness,  to  be  the  original 
record,  accompanied  by  evidence,  that  the  signatures  of  the  justices  were  of 
their  hand-writing,  and  that  the  Justice's  Court  had  no  seal,  is  admissible  in  evi- 
dence. 

The  Acts  of  Congress,  prescribing  the  mode  of  authenticating  records,  do  not  ex- 
clude all  other  evidence. 

Although  a  state  may  not  have  a  right  of  absolute  property  in  oysters,  it  may  pass  re- 
gulations for  their  preservation. 

This  Court  has  no  right  to  decide,  whether  a  court  of  another  state  has  misconstrued 
an  Act  of  Assembly  of  that  state,  or  whether  such  act  is  constitutional  or  not. 

//  seems,  that  the  cove  opposite  the  mouth  of  Jlfaurice  river,  is  within  the  juris- 
diction of  the  state  of  .Vew  Jersey,  and  forms  part  of  the  county  of  Cumberland. 

FROM  the  record  of  this  case,  returned  on  a  writ  of  error  to  the 
District  Court  for  the  city  arid  county  of  Philadelphia,  it  appeared, 
that  it  was  an  action  of  trespass,  brought  by  John  Kean,  the 
plaintiff  in  error,  against  Philip  Rice,  the  defendant  in  error,  for 
forcibly  seizing  him  and  his  vessel,  called  the  Hiram,  impri- 
soning him,  and  converting  the  vessel  to  the  defendant's  use. 

The  material  facts  proved  on  the  trial  were,  that  the  plaintiff 
being  ou  board  the  Hiram,  taking  oysters,  in  Delaware.  Bay,  off 
the  mouth  of  Maurice  river,  and  within  Maurice  river  cove,  at  a 
place,  variously  stated  by  the  witnesses,  to  be  at  the  distance  of  from 
half  a  mile  to  six  miles  from  the  shore,  was  forcibly  captured  by  the 
defendant,  assisted  by  many  other  persons,  in  another  vessel,  who 
took  possession  of  the  Hiram,  having  the  plaintiff  on  board,  and 
conducted  her  into  harbour,  in  New  Jersey ;  where,  under  cer- 
tain proceedings,  for  an  alleged  breach  of  the  laws  of  that  state,  the 
Hiram  was  condemned,  and  converted  under  the  condemnation. 

The  defendant  justified,  under  an  Act  of  Assembly  of  New  Jer- 
sey, which  he  offered  to  read,  from  a  printed  volume,  said  to  con- 
tain the  laws  of  New  Jersey,  and  to  have  been  published  under  the 
authority  of  the  legislature.  The  plaintiff's  counsel  objected  to  the 
reading  of  the  law,  contending-,  that  it  ought  to  be  proved,  accord- 
ing to  the  provisions  of  the  Acts  of  Congress,  prescribing  the  mode 
of  authenticating  records,  &c.  But  the  court  permitted  it  to  be  read, 
and  an  exception  was  taken  to  their  opinion. 

This  act,  which  was  passed  on  the  9th  of  June,  1820,  in  the  first 
section,  prescribes  the  time  during  which  oyster  beds  may  not  be 
raked,  and  for  every  offence,  imposes  a  penalty  of  ten  dollars,  to  be 
recovered,  with  costs,  by  action  of  debt,  by  any  person  who  shall 
prosecute  for  the  same,  in  any  court  of  record  in  the  state,  having 
cognizance  of  that  sum;  one  moiety  thereof  to  the  use  of  the  pro- 
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secutor,  and  the  other  moiety  to  the  county  collector,  for  the 
use  of  the  county  in  which  the  offence  was  committed.  The  se- 
cond section  declares,  "That,  in  case  any  person  residing  in,  or 
without  this  state,  shall  at  any  time  hereafter  rake  for,  or  gather 
oysters,  in  any  of  the  rivers,  bays,  or  waters  of  this  state,  with  a 
dredge,  or  instrument  so  called,  or  shall  be  on  board  of  any  canoe, 
boat,  or  vessel  employed  in  raking,  with  such  implement,  such 
person,  so  offending,  sh;il  forfeit  and  pay  the  sum  of  fifty  dollars, 
to  be  recovered  in  the  manner,  and  for  the  use  mentioned  in  the 
next  preceding  section." 

The  sixth  section  enacts,  "That  it  shall  not  be  lawful  for  any 
person,  who  is  not  at  the  time  an  actual  inhabitant  and  resident  of 
this  state,  to  rake,  or  gather  clams,  oysters,  or  shells,  in  any  of  the 
rivers,  bay,  or  waters  in  this  state,  on  board  of  any  canoe,  flat, 
scow,  boat,  or  other  vessel,  not  wholly  owned  by  some  person  or 
persons,  inhabitants  of,  and  actually  residing  in,  this  state;  and 
every  person  who  shall  offend  herein,  shall  forfeit  and  pay  ten  dol- 
lars, to  be  recovered  and  applied  in  manner  directed  by  the  first 
section  of  this  act;  and  shall  also  forfeit  the  canoe,  flat,  scow,  boat, 
or  other  vessel,  used  or  employed  in  the  commission  of  such  of- 
fence, with  all  the  clams,  oysters,  shells,  clam-rakes,  oyster-rakes, 
tongs,  tackle,  furniture,  and  apparel,  in  and  belonging  to  the  same." 
And  the  seventh  section  declares,  "That  it  shall  be  the  duty  of  all 
sheriffs  and  constables,  and  may  be  lawful  for  any  other  person  or 
persons,  to  seize  and  secure  any  such  canoe,  flat,  scow,  boat,  or 
other  vessel,  as  aforesaid,  and  immediately  thereupon  give  infor- 
mation thereof  to  two  justices  of  the  county,  where  such  seizure 
shall  have  been  made,  who  are  hereby  empowered  and  required  to 
meet  at  such  time  and  place  as  they  shall  appoint  for  the  trial 
thereof,  and  hear  and  determine  the  same ;  and  in  case  the  same 
shall  be  condemned,  it  shall  be  sold  by  the  order,  and  under  the 
direction  of  the  said  justices,  who,  after  deducting  all  legal  costs 
and  charges,  shall  pay  one  half  of  the  proceeds  of  said  sale  to  the 
collector  of  the  county,  in  which  such  offence  shall  have  been  com- 
mitted, and  the  other  half  to  the  person  who  shall  have  seized  and 
prosecuted  the  same." 

The  record  of  the  condemnation  of  the  Hiram,  under  this  law, 
was  then  offered  in  evidence  by  the  defendant,  on  the  oath  of  a 
witness,  that  the  paper  produced  was  the  original  record;  that  the 
signatures  to  it  were  the  genuine  handwriting  of  the  persons  whose 
names  were  signed;  that  they  were  at  the  time  justices  of  the  pence; 
and  some  evidence  having  been  given,  that  the  justice's  court  had 
no  seal.  The  record,  thus  supported,  was  objected  to  by  the  coun- 
sel for  the  plaintiff,  on  the  same  ground  which  was  taken  in  reference 
to  the  Act  of  Assembly;  but  the  court  admitted  it,  upon  which  a  se- 
cond bill  of  exception  was  tendered. 

The  evidence  and  arguments  having  closed,  the  COURT  delivered 
to  the  jury  the  following 
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CHARGE.  There  are  three  questions.  First,  as  to  the  facts  ; 
secondly,  as  to  the  law;  and  thirdly,  as  to  the  damages.  The  facts 
the  jury  will  determine.  The  defendant  owned  the  boat.  —  When 
applied  to,  to  let  her,  he  refused.  —  But  afterwards,  certain  mea- 
sures were  taken,  as  it  is  said,  by  the  township,  to  enforce  the  law 
against  the  oyster-boats,  and  a  common  fund  raised  for  the  purpose. 
The  defendant's  boat  was  taken,  to  perform  this  service,  and  he 
was  present  when  she  was  about  to  sail.  If  he  assented,  and  his 
vessel  was  used,  then  he  is  a  trespasser,  unless  justified  by  the  law, 
or  unless  he  authorized  his  boat  to  be  lawfully  used,  and  it  was 
used  unlawfully  by  those  who  received  it  from  him,  to  be  used  for 
none  but  lawful  purposes.  The  jury  will  ascertain  from  all  the  cir- 
cumstances, and  decide  this  point  on  these  principles. 

The  second  inquiry  is  not  without  considerable  difficulty.  No 
doubt  New  Jersey  is  a  sovereign  state,  and  the  general  rule  is,  that 
states  divided  by  water  boundaries,  have  jurisdiction  udfilum  aquae; 
to  the  middle  of  the  river,  which  separates  them.  The  compact 
of  1783,  between  Pennsylvania  and  New  Jersey,  adopts  this  rule, 
but  improves  upon  it,  by  a  reciprocal  concession  of  concurrent  ju- 
risdiction over  ail  the  Delaware,  in  each  state,  for  certain  pur- 
poses. It  is  not  denied,  that  New  Jersey  was  empowered  to  en- 
act the  law  of  June,  1820;  the  only  question  made  is,  as  to  the 
construction  of  it.  And  it  appears  satisfactorily,  that  causes  of 
complaint  existed  for  some  time,  concerning  the  destruction  of 
oysters,  which  are  a  valuable  article  of  food,  bestowed  upon  us  by 
Providence,  and  for  the  preservation  of  which  laws  are  generally  en- 
acted by  states.  Although,  perhaps,  they  may  not  have  a  right  of 
absolute  property  in  this  article,  they  do.  and  may,  nevertheless, 
pass  regulations  for  their  preservation.  The  first  sections  of  the  act 
in  question  regard  personal  punishments,  by  fines;  the  others,  some 
of  them,  subject  the  boats  to  seizure,  and  condemnation.  The  sixth 
section  speaks  of  the  waters,  rivers,  and  bays,  in  the  state  of  New 
Jersey  ;  and  it  has  been  argued,  that  the  word  in,  thus  substituted 
for  the  word  of,  in  the  other  sections,  shows  the  sense  of  the  legis- 
lature to  have  been,  that  personal  punishments  might  be  inflicted 
in  Neto  Jersey,  on  individuals  found  there,  for  offences  against  this 
law,  committed  any  where,  but  that  confiscations  of  property,  of 
the  boats,  was  to  be  executed  only  when  they  were  seized  and  sc- 
c,ured  in  that  state.  The,  opinion  of  the  court  is,  that  IN  and  OP 
are  synonymous  terms,  in  this  law.  The  record  of  condemna- 
tion which  we  have  admitted,  is  at  least  prima  facie  evidence  of 
what  it  imports,  and  we  can  hardly  consider  it  a  misconstruction  of 
the  law,  on  which  the  Jersey  court  was  acting.  In  the  opinion  of 
the  court,  the  whole  cove  of  Maurice  river  is  clearly  within  the 
territorial  limits  and  jurisdiction  of  New  Jersey.  The  question 
is,  then,  was  the  Hiram  taken  in  the  cove  ?  The  place  is  in  con- 
troversy, as  regards  the  distance  from  the  land,  or  the  mouth  of 
the  river,  the  several  witnesses  varying  from  half  a  mile  to  five  or 
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six  miles.  But  there  is  no  doubt,  that  the  place  of  capture  was 
within  the  cove;  if  so,  the  defendant  is  justified,  unless,  in  execu- 
ting a  law,  thus  construed,  he  went  beyond  its  provisions  and  au- 
thorisation; of  that  the  jury  will  judge.  With  respect  to  the  per- 
son of  the  plaintiff,  as  contradistinguished  from  his  boat,  the  Jaw 
does  not,  to  be  sure,  authorise  the  arrest  of  a  person,  such  as  the 
plaintiff.  A  warrant  is  requisite  for  that.  But,  if  the  law  justifies 
seizing  the  boat,  the  detention  of  the  person,  on  board  of  the  boat, 
seems  to  be  implied,  as  a  necessary  and  unavoidable  consequence. 
Seizing  and  securing  the  boat,  implies  the  right  of  taking  it  from 
the  oyster-beds,  to  the  place  of  prosecution  and  condemnation.  If 
the  defendant  is  justified  for  taking  the  Hiram,  in  the  cove,  we 
think  the  law  authorises  the  proceeding,  as  it  took  place;  and  we 
have  said,  that  we  consider  the  cove  of  Maurice  river  to  be  within 
the  territorial  limits  and  jurisdiction  of  the  state  of  New  Jersey. 

The  counsel  for  the  plaintiff  excepted  to  the  charge,  and  removed 
the  cause  by  writ  of  error  to  the  court,  where  the  following  errors 
were  assigned  in  the  record. 

•  1.  A  law  of  New  Jersey  was  permitted  to  be  read  in  evidence, 
without  authentication,  agreeably  to  the  Acts  of  Congress. 

2.  A  record  of  the  Justice's  Court  of  New  Jersey,  was  permitted 
to  be  read  in  evidence,  without  proof  according  to  law. 

3.  The  court  below,  misdirected  the  jury,  as  to  the  construction 
of  the  New  Jersey  law  in  question. 

4.  The  court  below,  misdirected  the  jury,  as  to  the  constitution- 
ality of  the  said  law. 

5.  The  court  misdirected  the  jury,  as  to  the  right  of  property  in 
the  oysters,  ungathered  from  the  sea. 

The  questions  arising  out  of  these  exceptions  were  very  fully  ar- 
gued by  J.  R.  Ingersoll,  and  C.  J.  Ingersoll,  for  the  plaintiff  in 
error,  and  by  M'llvaine  and  Condy,  for  the  defendant  in  error; 
but,  as  the  court  gave  no  opinion  upon  the  points  principally  dis- 
cussed, a  sketch  of  the  argument  is  omitted. 

TILGHMAN,  C.  J.  delivered  the  opinion  of  the  court. 

This  is  action  of  assault  and  battery,  and  false  imprisonment,  in 
which  the  defendant  is  also  charged  with  a  trespass,  in  forcibly 
seizing  the  plaintiff's  vessel,  called  "the  Hiram,"  and  converting 
it  to  his  own  use  use.  The  material  facts  are,  that  the  plaintiff, 
being  on  board  the  Hiram,  taking  oysters,  in  the  bay  of  Dela- 
ware, off  the  mouth  of  Maurice  river,  opposite  to  the  county  of 
Cumberland  in  the  state  of  New  Jersey,  was  forcibly  captured  by 
the  defendant  and  others,  who  took  possession  of  the  Hiram,  ha- 
ving the  plaintiff  on  board,  and  conducted  her  into  a  harbour  in 
the  said  county  of  Cumberland,  where,  under  certain  proceed- 
ings, before  two  justices  of  the  peace  of  the  said  county,  by  virtue 
of  a  law  of  that  state,  she  was  condemned,  for  a  breach  of  an  Act 
of  Assembly,  and  converted  by  the  defendant,  under  the  condem 
nation. 
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The  defendant  justified,  under  the  law  of  New  Jersey,  and  the 
judicial  proceedings  founded  thereon.  This  gave  rise  to  two  ques- 
tions of  evidence,  in  which  bills  of  exceptions  were  taken  by  the 
counsel  for  the  plaintiff.  1.  The  defendant  offered  in  evidence,  a 
copy  of  the  Act  of  Assembly  in  question,  entitled,  "an  Act  for 
the  preservation  of  clams  and  oysters,"  printed  and  published 
under  the  authority  of  the  state,  to  which  the  plaintiff  objected, 
because  it  was  not  authenticated  according  to  the  provisions  of 
the  Act  of  Congress,  made  on  that  subject;  but  the  Court  admitted 
the  evidence. 

It  is  unnecessary  to  take  up  much  time  on  points  xvhich  have 
been  decided,  and  considered  as  settled.  And  such,  I  think,  is  this 
question.  It  was  decided  by  this  court,  in  Biddis  v.  James,  6  Sinn. 
321.,  that  the  copy  of  a  private  Act  of  Assembly,  printed  under 
the  authority  of  the  Commonwealth,  was  evidence,  and  it  had  been 
before  decided,  in  the  case  of  Thompson  v.  Musser,  that  the  copy 
of  a  public  Act  of  I'irqinia,  printed  under  the  authority  of  that 
state,  was  evidence.  In  the  opinion  delivered  by  me,  in  Biddis 
v.  James,  in  which  all  the  Judges  concurred,  it  was  said,  that  we 
should  be  for  admitting  the  printed  copies,  authorised  by  the  legis- 
lature of  this  or  any  other  of  the  United  States,  whether  the  acts 
he  public  or  private.  In  the  United  States  v.  Johns,  in  the  Cir- 
cuit Court  of  the  United  States,  held  at  Philadelphia,  before 
Judges  WASHINGTON  and  PETERS,  (4  Do.ll.  412.)  a  copy  of  an  Act 
of  Assembly  of  Maryland,  for  incorporating  "The  Baltimore  In- 
surance Company,"  printed  and  published  by  authority  of  the  state, 
was  admitted  in  evidence,  to  prove  the  incorporation  of  the  com- 
pany. And  in  Young  v.  The  Bank  of  Alexandria,  4  Cranch, 
388,  the  question  being,  whether  an  Act  of  Assembly  of  Virginia, 
incorporating  the  Bank  of  Alexandria,  printed  by  the  public 
printer  of  the  state,  was  evidence;  and  the  only  objection  to  the 
evidence  being,  that  it  was  a  private  act,  Chief  Justice  MARSHALL 
said,  that  a  majority  of  the  court  were  strongly  of  opinion,  that  it 
was  a  public  act;  but  that,  even  if  it  were  not,  yet,  being  printed 
by  the  public  printer,  by  order  of  the  legislature,  it  must  be  con- 
sidered as  sufficiently  authenticated.  He  declared,  at  the  same 
time,  that  they  were  willing  to  hear  an  argument,  if  the  counsel 
thought  they  could  support  the  contrary  opinion — but  the  counsel 
declined  the  argument.  So  that,  although  the  point  was  not  abso- 
lutely decided,  it  has  all  the  authority  of  a  decision.  It  is  time, 
therefore,  that  this  point  should  be  at  rest. 

2.  The  record  of  condemnation  of  the  Hiram,  was  next  offered 
in  evidence  by  the  defendant,  after  having  proved,  by  the  oath  of 
a  witness,  that  it  was  the  original  record,  and  that  the  signatures 
of  the  parties  were  of  their  handwriting,  and  evidence  having 
also  been  given,  that  the  Justice's  Court  had  no  seal.  This  evi- 
dence was  also  objected  to  by  the  plaintiff;  and  admitted  by  the 
Court. 
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The  courts  of  Pennsylvania  have  always  supposed,  that  the 
mode  of  authenticating  the  acts  of  the  legislatures  of  the  several 
states,  and  their  other  records,  and  judicial  proceedings,  prescribed 
by  the  Acts  of  Congress,  did  not  exclude  all  other  evidences — ^hat 
records,  authenticated  according  to  the  Acts  of  Congress,  were 
evidence  every  where  throughout  the  United  States ;  but  still, 
other  evidence,  good  according  to  established  principles,  indepen- 
dently of  the  Acts  of  Congress,  might  be  admitted.  The  cases  be- 
fore cited  come  up  to  this  point,  where  acts  of  the  legislature  are 
in  question — and  I  can  perceive  no  reason,  wiry  the  same  rule 
should  not  hold,  in  other  cases ;  because  Congress  had  the  same 
right  to  prescribe  the  mode  of  authenticating  an  act  of  the  legisla- 
ture, as  any  other  record.  Supposing,  then,  that  the  Act  of  Con- 
gress is  not  exchisive,  what  stronger  evidence  could  be  given,  than 
was  offered  in  this  case?  The  original  record  was  produced,  and 
sworn  to — the  handwriting  of  the  parties,  whose  signatures  were  af- 
fixed was  proved. — Evidence  was  given,  also,  that  the  court  had  no 
seal.  I  really  do  not  see  how  it  could  have  been  proved  in  a  more 
convincing  manner.  Indeed,  it  rather  appears,  that  the  Act  of 
Congress,  even  if  it  were  exclusive,  did  not  provide  any  mode  of 
authenticating  a  judicial  proceeding  of  this  kind.  It  directs,  that  the 
judicial  proceedings  of  the  courts  of  any  state,  shall  be  proved  "  by 
the  attestation  of  the  clerk,  and  the  seal  of  the  court  annexed, 
if  there  be  a  seal,  together  with  a  certificate  of  the  Judge,  Chief 
Justice,  or  presiding  'magistrate,  as  the  case  may  be,  that  the 
said  attestation  is  in  due  form"  Now,  the  proceedings  under 
the  law  of  New  Jersey,  might  have  been  carried  on  before  any 
two  justices  of  the  peace  of  the  county,  where  the  seizure  was 
made.  I  know  not  whether  these  justices  have  a  clerk.  If  they 
have  not,  it  would  be  impossible  to  comply  with  the  requisitions 
of  the  Act  of  Congress,  and  it  would,  therefore,  be  a  case  omitted. 
Be  that  as  it  may,  under  the  law,  as  the  courts  of  this  state  have 
held  it,  the  evidence  was  properly  admitted,  because  good,  inde- 
pendently of  the  Act  of  Congress. 

Besides  these  two  points  of  evidence,  three  exceptions  were  taken 
to  the  charge  of  the  court — 1.  That  the  jury  was  misdirected,  as 
to  the  construction  of  the  *1ct  of  Assembly  of  New  Jersey.  2. 
That  the  said  Act  of  Assembly  was  vnconstitutional  and  void, 
and  so  the  jury  ought  to  have  been  directed.  3.  That  the  jury 
were  misdirected,  as  to  the  right  of  property  in  oysters  lying  in 
the  bay  of  Delaware.  Some  of  these  points  are  of  very  great 
magnitude,  indeed,  but  I  do  not  consider  it  as  the  duty  of  this 
court  to  decide  them.  No  writ  of  error  lies  from  the  courts  of 
New  Jersey  to  this  court.  The  defendant  stands  upon  a  judicial 
proceeding  of  another  state,  to  which,  by  the  Constitution  of  the 
United  States,  (art.  4.  sect.  1.)  we  are  bound  to  give  full  faith 
and  credit ;  we  have  no  right,  then,  to  decide,  whether  the  Court 
of  Justices  misconstrued  their  own  Act  of  Assembly,  or  whether  it 
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was  constitutional  or  not.  The  cause  was  decided,  and  if  the  de- 
cision was  complained  of,  it  should  have  been  carried  before  a 
higher  tribunal,  according  to  the  law  of  that  state.  I  must  observe, 
moreover,  that  the  cause  being  brought  before  us,  on  exceptions 
to  the  charge  of  the  judge  of  the  District  Court,  we  must  take  that 
charge  as  we  have  it  on  the  record.  Now,  I  find  it  expressly  as- 
serted in  the  charge,  "  that  it  was  not  denied,  that  New  Jersey 
teas  competent  to  enact  the  law  of  June,  1820; — the  only  ques- 
tion made,  was,  as  to  the  construction  of  it"  It  will  not  do, 
to  concede  a  thing  first,  and  deny  it  afterwards.  An  exception 
cannot  properly  be  taken  to  the  opinion  of  a  judge,  which  was  de- 
livered according  to  the  consent  of  the  party.  As  to  the  right  of 
property  in  the  oysters,  while  lying  in  the  Bay  of  Delaware,  that 
seems  to  have  been  a  misapprehension  by  the  plaintiff  in  error,  of 
what  the  judge  really  did  say.  He  did  not  say,  that  the  property 
was  in  the  state  of  New  Jersey.  His  words  are  these: — "  It  ap- 
pears satisfactorily,  that  causes  of  complaint  existed,  some  time, 
concerning  the  destruction  of  oysters,  which  are  a  valuable  article 
of  food  bestowed  upon  us  by  Providence,  and  for  the  preservation 
of  which,  laws  are  usually  made  by  states.  Although,  perhaps, 
they  may  not  have  a  right  of  absolute  property  in  these  arti- 
cles, they  do,  and  may,  nevertheless,  pass  regulations  for  their 
preservation."  To  the  law,  thus  laid  down,  certainly  no  objection 
can  be  made.  The  right  of  preventing  the  destruction  of  fish  and 
oysters,  is  a  most  salutary  one,  and  has  been  exercised  by  all  states 
and  nations.  There  was  but  one  ground,  on  which  the  proceed- 
ings of  the  Court  of  Justices  could  have  been  controverted;  and 
that  is,  that  they  had  no  jurisdiction  of  the  case.  But  that  ground 
is  not  tenable.  Very  laborious  researches  into  ancient  records  have 
been  made,  to  show  that  New  Jersey  was  bounded  on  the  west  by 
the  Bay  of  Delaware,  and  therefore  could  have  no  jurisdiction  be- 
low the  low  water  mark.  Such  a  doctrine  would  come  with  an  ill 
grace  from  the  courts  of  Pennsylvania,  which  is  bounded  by  her 
charter  on  the  east  by  the  river  Delaware,  and  yet  has  always 
claimed,  and  exercised,  jurisdiction,  at  least  to  the  middle  of  the 
river,  and  finally  settled,  by  a  solemn  compact  with  New  Jersey, 
the  right  of  navigation  and  jurisdiction,  as  to  the  whole  river.  In 
the  construction  of  the  colonial  charter,  ancient  claim  and  usage, 
are  entitled  to  very  great  weight.  Not  long  before  the  American 
revolution,  Lord  Rochford  attempted  to  obtain  a  grant  from  the 
crown  of  England  of  some  valuable  islands  in  the  Delaware,  op- 
posite and  near  to  the  Pennsylvania  shore,  under  pretence  that 
the  charter  to  William  Pean  was  bounded,  on  the  east,  by  the 
river.  The  argument  seemed  plausible.  But  the  proprietaries  of 
Pennsylvania,  having  obtained  a  hearing  be/ore  the  king  in  coun- 
cil, and  proved  that  they  had  always  exercised  jurisdiction  on  the 
river — always  claimed  those  islands,  and  granted  some  of  them  for 
a  valuable  consideration,  which  had  been  improved  at  great  ex- 
voj..  xii.  2  D 
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pense  by  the  purchasers,  and  were  then  very  valuable,  the  claim 
of  Lord  JRochford  was  relinquished.  The  witnesses  differ,  as  to 
the  distance  from  the  Jersey  shore,  of  the  locus  in  quo  of  the  tres- 
pass complained  of,  in  this  action.  But  the  weight  of  evidence 
was,  that  it  was  in  a  cove  opposite  to  the  mouth  of  Maurice  river. 
I  do  not  see,  how  this  court  can  say,  it  was  out  of  the  jurisdiction 
of  New  Jersey.  So  far  as  the  fact  was  material,  the  jury  have 
passed  on  it.  And  if  it  was  within  the  jurisdiction  of  New  Jersey, 
it  was  either  in  the  county  of  Cumberland  or  in  no  county  at  all. 
Cumberland  county  runs  to  the  Bay,  and  then  up  the  Bay.  The 
legislature  of  New  Jersey  supposed,  that  at  least  some  part  of  the 
water  was  included  in  the  counties  adjoining,  and  bounded  by  the 
Bay;  because  they  have  given  jurisdiction  to  the  justices  of  the 
county  in  which  the  seizure  should  be  made,  and  these  seizures, 
from  their  nature,  must  generally  be  made  while  the  boats  are  fish- 
ing in  the  Bay,  below  the  low  water  mark.  It  is  enough,  how- 
ever, that  it  does  not  appear  on  this  record,  that  the  seizure  was 
out  of  the  county  of  Cumberland;  and  the  Court  of  Justices  have 
expressly  affirmed  that  it  was  within  it.  Upon  the  whole,  I  per- 
ceive no  error,  and  am  therefore  of  opinion  that  the  judgment 
should  be  affirmed. 

Judgment  affirmed. 


[PHILADELPHIA,  DECEMBEK  27,  1824.] 

BERRY  against  HAMILL. 

IN  ERROR. 

Where  a  defendant,  who  has  sufficient  real  or  personal  estate  to  satisfy  the  demand, 
is  attested  and  imprisoned,  on  a  capias  adsatisfaciendum,  trespass  ri  et  armis,  and 
not  trespass  on  the  case,  is  the  proper  form  of  action  against  the  person  who  is- 
sued the  writ. 

THIS  was  an  action  on  the  case,  brought  by  Peter  L.  Berry, 
the  plaintiff  in  error,  against  Henry  H.  Hamill,  the  defendant  in 
error,  in  the  District  Court  for  the  city  and  county  of  Philadel- 
phia. A  verdict  was  entered,  in  favour  of  the  plaintiff,  for  one 
hundred  dollars  damages,  subject  to  the  opinion  of  the  court  on  the 
declaration,  which  was  as  follows: 

"  And  whereas,  by  a  certain  act  of  the  legislature  of  this  state, 
passed  the  thirteenth  day  of  April,  A.  D.  one  thousand  eight  hun- 
dred and  seven,  entitled  a  supplement  to  an  act,  entitled,  an  act  to 
regulate  arbitrations  and  proceedings  in  courts  of  justice,  it  is  en- 
acted and  provided,  that  no  writ  of  capias  ad  satisfaciendum 
shall  issue  in  any  case,  where  any  defendant  or  defendants  may 
have  real  or  personal  estate  to  satisfy  the  plaintiff's  demand;  and 
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whereas,  after  the  passage  of  the  said  law,  the  said  Henry  If. 
impleaded  the  said  Peter  L.  in  a  certain  action  of  trespass  on  the 
case,  in  the  Court  of  Common  Pleas  for  the  county  of  Philadel- 
phia,  and  thereupon  by  consideration  of  the  said  court,  recovered 
judgment  against  the  said  Peter  L.,  to  wit — for  the  sum  of  twelve 
dollars  and  fifty-two  cents,  damages,  and  twenty-eight  dollars  and 
thirty-one  cents,  costs,  to  wit,  on  the  day  and  year  last  aforesaid, 
from  the  said  Peter  L.  then  and  there  having  sufficient  personal 
estate  to  satisfy  the  said  Henry  //.'*.  demand,  to  wit — the  sum  of 
twelve  dollars  and  fifty-two  cents,  damages,  and  twenty-eight  dol- 
lars and  thirty-one  cents,  costs:  whereof  the  said  Henry  H.  had  no- 
tice. Nevertheless,  the  said  Henry  H.  well  knowing  the  premises, 
on  the  tenth  day  of  September,  A.  D.  one  thousand  eight  hundred 
and  nineteen,  caused  a  certain  writ  of  capias  ad  satisfaciendum, 
to  be  issued  against  the  said  Peter  L,.,  for  the  purpose  of  obtaining 
payment  of  the  said  judgment,  so  by  him  recovered  against  the  said 
Peter  L.,  and  then  and  there  caused  the  said  Peter  L.  to  be  thereupon 
arrested  and  detained,  and  held  in  custody,  and  deprived  of  his 
liberty  for  a  long  space  of  time,  to  wit — for  the  space  of  two  hours, 
against  the  form  of  the  act  of  assembly  in  such  case  made  and  pro- 
vided, and  to  the  great  injury  and  damage  of  the  said  Peter  L» 
Berry." 

Rawle,  for  the  plaintiff  in  error,  contended,  that  where  a  statute 
prohibits  the  doing  an  act  tending  to  the  injury  of  another,  an  ac- 
tion lies  upon  the  statute  for  the  party  grieved ;  and  this,  whether  a 
specific  remedy  is  given,  or  the  statute  is  silent  with  respect  to  the 
mode  of  relief.  In  support  of  this  position,  he  cited,  1  Chitty  on 
PI.  144.  1  Com.  Dig.  Action  on  stat.  A.,  Bac.  Jib.  Stat.  K.  1, 
2.  2  Ins.  55.  10  Co.  75,  b.  Cro.  Jac.  361.  Bull.  N.  P.  182,  1SS, 
2  Sound.  374.  1  Ed.  6.  eh.  I.  7  Wentw.  PL  369.  2  Vent.  96. 
1  Sid.  22.  3  Chitty  on  PL  352.  Cro.  Car.  196.  Stat.  8  Jinn, 
ch.  14.  *  31.  Doug.  640.  1  Chitty,  136,  356.  Sommer  v.  Wilt, 
4  Serg.  Sf  Rawle,  23.  2  Wms.  BL  1199.  2  Mad.  31.  2  Salk. 
415.  2  Lord  Raym.  954.  2  Sir.  851.  3  Lev.  48.  1  Burr.  590. 
In  Jlllison  v.  Rheam,  3  Serg.  8?  Rawle,  139,  it  was  held,  that 
trespass  vi  et  armis,  might  be  maintained  in  such  a  case,  but  it 
did  not  exclude  trespass  on  the  case.  The  remedies  are  concur- 
rent. 

J.  R.  Ingcrsoll,  for  the  defendant  in  error,  insisted  that  trespass 
vi  et  armis  was  the  only  remedy.  It  is  an  action  for  false  impri- 
sonment, in  which  the  act  of  assembly  is  mentioned  to  show  it  to 
be  a  trespass.  The  complaint  is  not  of  the  issuing  the  writ,  which 
the  statute  prohibits,  but  of  the  false  imprisonment,  of  which  it 
makes  no  mention.  In  all  cases  of  nonfeasance,  the  remedy  is 
case;  but  the  act  here  complained  of  was  a  misfeasance.  1  Chitty 
on  PI.  143,  144,  184,  185,  186.  Bull.  N.  P.  62,  81. 

In  reply ,  it  was  observed,  that  the  issuing  of  the  writ  was  not 
actionable,  unless  it  was  served. 
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The  opinion  of  the  court  was  delivered  by 

DUNCAN,  J.  The  boundary  between  trespass  vi  et  armis  and 
trespass  on  the  case,  is  frequently  a  very  narrow  one.  But  all  the 
authorities,  both  ancient  and  modern,  agree  in  this, — that  if  the 
injurious  act  be  the  immediate  result  of  the  force  applied  by  the 
defendant,  and  the  plaintiff  be  injured  by  it,  it  is  the  subject  of  an 
action  of  trespass  vi  et  armis.  Now,  the  grievance  here,  was  not 
the  issuing  of  an  irregular  writ,  but  its  execution,  and  the  impri- 
sonment of  the  plaintiff:  it  is  simply  an  action  of  false  imprison- 
ment. It  was  at  misfeazance — a  trespass  ab  initio — the  whole  pro- 
ceeding unlawful — the  act  an  immediate,  and  not  a  consequential 
prejuice;  for  the  imprisonment  is  the  ground  of  action,  and  not  laid 
by  way  of  aggravation.  I  cannot  see  the  application  of  the  doctrine 
of  actions  on  statutes  to  such  a  case  as  this.  If  it  had  been,  as  was 
the  case  of  Wilt,  an  abuse,  a  malicious  and  oppressive  abuse  of 
regular  process,  case  would  have  been  the  proper  remedy;  but  in 
that  form  of  action,  the  motive  is  always  a  necessary  ingredient. 
In  trespass,  ignorance  of  intention  is  no  justification,  though  it  is 
a  mitigation.  If  case  had  been  the  proper  action,  the  declaration 
should  have  stated  that  the  defendant  wilfully  and  maliciously  took 
out  the  writ;  and  in  this  kind  of  action,  the  distinction  is  this, — that 
where  the  immediate  act  of  imprisonment  proceeds  from  the  de- 
fendant, the  action  can  only  be  trespass,  but  where  the  act  of  im- 
prisonment is  by  one  party,  on  the  information  of  another,  there 
an  action  on  the  case  is  the  proper  remedy.  Here,  the  act  of  im- 
prisonment is  alleged  to  have  been  by  the  procurement  and  com- 
mand of  the  defendant.  It  is  stated  in  the  declaration,  that  the 
execution  was  illegally  obtained  by  the  defendant,  and  the  false 
imprisonment  by  his  procurement.  The  act  of  imprisonment  was 
by  the  defendant  solely, — for  the  sheriff  was  bound  to  obey  the 
writ.  It  was  the  duty  of  the  plaintiff  to  inform  himself,  whether 
the  defendant  in  the  execution  had  not  sufficient  real  or  personal 
property  to  satisfy  the  debt.  The  plaintiff  acted  at  his  peril  in  this 
particular.  The  capias  ad  satisfaciendum,  if  he  has  estate  suf- 
cient,  is  irregular,  and  where  a  judgment  is  vacated  for  irregularity 
the  plaintiff  is  not  justified  for  the  imprisonment,  under  colour  of 
the  execution  on  such  judgment,  while  it  remains  in  force,  though 
the  officer  would,  if  he  justified  separately.  If  the  judgment  had 
been  reversed  for  error,  both  officer  and  party  would  have  been; 
for  then  the  error  was  the  act  of  the  court.  Philips  v.  Hiron, 
1  Sir,  509.  The  first  is  the  fault  of  the  party,  the  other  is  the 
error  of  the  court;  and,  in  the  first  case,  trespass  would  lie  against 
the  party,  but  not  the  officer.  The  officer  is  discharged,  because 
the  court  had  general  jurisdiction;  but  the  plaintiff,  who  set  the 
sheriff  on,  cannot  justify.  Britton  v.  Cole,  12  Mod.  178.  Turner 
v.  Lidgate,  1  Lev.  95.  1  Sid.  272.  Sir  T.  Raym.  73.  And  the 
court,  in  Perkin  v.  Proctor,  2  IVils.  385,  said,  though  these  de- 
cisions had  been  sometimes  grumbled  at,  yet  they  are  good  law. 
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If  the  action  had  been  trespass,  the  defendant  would  have  justified 
under  the  execution,  and  then  the  question  would  have  been,  whe- 
ther he  had  taken  out  an  irregular  writ?  The  defendant  having  a 
sufficient  estate,  the  law  prohibits  the  plaintiff  from  taking  out  a 
capias  ad  satisfaciendum ;  he  had  therefore  been  imprisoned 
against  law.  An  action  for  false  imprisonment  could  be  maintained 
against  somebody;  it  could  not  against  the  officer,  who  was  bound 
to  obey  his  writ:  it  therefore  lies,  unquestionably,  against  the  pre- 
sent defendant.  I  hold  these  principles  to  he  incontrovertible,  and 
Allison  v.  Rheum,  3  Serg.  4*  Rawle,  141,  decided  this  very  case; 
for  when  the  court  decided  that  trespass  would  lie,  they  decided 
that  case  would  not;  for  it  is  clear  that  the  plaintiff  could  not  have 
his  chance  of  actions  for  this  injury.  It  is  the  duty  of  courts  to 
preserve  the  forms  of  action,  and  not  permit  them  to  be  converted 
by  the  innovation  of  parties;  and  when  one  has  a  clear  remedy  by 
a  prescribed  writ  in  the  register,  he  shall  not  be  permitted  to  resort 
to  an  action  on  the  case;  for  the  special  action  on  the  case  was  in- 
troduced for  this  reason  alone,  that  the  common  law  will  not  suffer 
an  injury  or  a  damage  without  a  remedy.  Wdles,  581. 

The  quo  animo  is  the  gist  of  the  action  in  case,  but  not  so  in 
trespass;  therefore  the  remedy  for  malicious  abuse  of  regular  pro- 
cess, is  action  on  the  case:  the  execution  of  irregular  process  is  by 
action  of  trespass  against  the  party.  1  Chitty  on  PL  136.  3  Com. 
43.  The  opinion  of  the  District  Court  was  right  in  deciding  that 
trespass  was  the  only  remedy  in  this  case,  and  the  judgment  stands 
affirmed. 

Judgment  affirmed. 


[PHILADELPHIA,  DECEMBER  27,  1824.] 

WOOD  against  The  COMMONWEALTH. 

IN  ERROR. 

An  auctioneer,  vrho,  in  addition  to  his  registered  auction  store,  has  a  separate  esta- 
blishment for  the  sale  of  household  furniture,  is  liable  to  indictment  under  the  act 
of  the  29th  of  March,  1824. 

THE  plaintiff  in  error,  James  Wood,  had  been  indicted  in  the 
Mayor's  Court  of  the  city  of  Philadelphia,  for  an  alleged  vio- 
lation of  the  act  of  assembly  of  the  29th  of  March,  1824,  (Purd. 
Dig.  66,)  the  fourth  section  of  which  enacts,  that  "no  auctioner, 
in  either  the  cities  of  Philadelphia  or  Pittsburgh  shall,  at  the 
same  time,  have  more  than  one  house  or  store,  for  the  purpose  of 
holding  an  auction;  and  every  auctioneer  in  the  said  city  shall  de- 
signate, in  writing,  such  house  or  store,  and  also  his  partner  or 
partners,  if  any,  engaged  with  him  in  his  said  business,  which  said 
writing  shall  be  deposited,  by  such  auctioneer,  with  the  recorder  of 
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deeds  of  the  proper  city  whereof -he  is  appointed;  and  no  auctioneer 
shall  expose  to  sale,  by  public  auction  or  vendue,  within  either  of 
the  said  cities,  any  goods,  wares,  or  merchandise,  or  effects  what- 
soever, liable  to  the  duty  aforesaid,  at  any  other  places  than  in  the 
said  houses  and  stores  respectively  to  be  designated,  as  aforesaid, 
except  goods,  wares,  and  merchandise,  which  shall  be  sold  in  the 
original  package  in  which  they  were  imported,  goods  of  persons 
deceased,  or  of  persons  who  are  bona  fide  declining  business,  house- 
hold furniture,  and  such  bulky  articles  as  have  usually  been  sold 
at  auction  in  warehouses,  or  in  the  public  streets  or  wharves,  at  or 
near  the  place,  than  in  the  respective  houses  and  stores  to  be  de- 
signated, as  is  hereby  directed;  and  if  any  auctioneer  in  either  of 
the  said  cities,  shall  enter  on  the  execution  of  his  office,  or  shall 
permit  any  person  to  act  on  his  behalf,  without  designating  his  said 
house  or  store,  or  his  said  partner  or  partners,  if  any,  in  the  man- 
ner and  form  herein  prescribed,  or  shall  hold  any  auction  at  any 
other  place  than  the  place  so  designated,  except  for  the  sale  of  the 
articles  hereinbefore  excepted,  he  shall  be  guilty  of  a  misdemean- 
or, and,  on  conviction,  shall  be  fined  in  a  sum  not  exceeding  three 
hundred  dollars,"  &c. 

The  following  statement  of  facts  was  agreed  to  be  considered  as 
a  special  verdict,  and  sent  with  the  record  on  a  writ  of  error  to  the 
Supreme  Court: — 

"The  defendant  was,  on  the  second  day  of  June,  1824,  lawfully 
commissioned  as  an  auctioneer,  and  on  the  tenth  day  of  June,  in 
the  year  aforesaid,  the  defendant  being  an  auctioneer,  and  having 
given  the  security  required  by  law,  did  designate  in  writing  his 
store  for  the  purpose  of  holding  an  auction;  and  did  deposit  the 
said  writing  with  George  W.  Riter,  esquire,  recorder  of  deeds  of 
the  city  and  county  of  Philadelphia.  The  said  defendant,  as  such 
auctioneer,  on  the  day  and  year  last  aforesaid,  had  a  store  for  the 
purpose  of  holding  an  auction,  at  the  house  number  thirty-two,  in 
South  Front  street,  in  the  said  city.  And  the  said  defendant,  so 
being  such  auctioneer,  on  the  day  and  year  last  aforesaid,  at  the 
city  aforesaid,  did  open,  establish,  and  have  a  certain  other  store,  in 
the  house  numbered  thirty-nine,  South  Third  street,  at  the  corner 
of  Chesnut  street,  in  the  said  city,  for  the  purpose  of  holding  an 
auction,  of  all  kinds  of  household  furniture,  belonging  to  all 
manner  of  persons  who  might  think  proper  to  employ  the  said 
defendant  as  an  auctioneer,  as  aforesaid,  to  sell  the  same;  and  the 
said  defendant,  as  such  auctioneer,  on  the  day  and  year  aforesaid, 
at  the  city  aforesaid,  and  within  the  jurisdiction  of  this  court,  had 
the  two  above  described  stores,  for  the  purpose  of  holding  auctions, 
as  above  described,  at  the  same  time. 

11  And  the  said  defendant  did  enter  upon  the  execution  of  his 
said  office,  and  did  establish  and  have  the  said  last  described  store, 
for  the  purpose  of  holding  an  auction  of  all  kinds  of  household  fur- 
niture, as  aforesaid,  without  designating  in  writing  bis  said  last 
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mentioned  store,  and  without  depositing  any  such  writing,  as  last 
mentioned,  with  the  said  recorder  of  deeds.  The  said  last  men- 
tioned store,  consisted  of  two  large  rooms  in  the  second  and  third 
stories,  rented  by  the  defendant.  The  rest  of  the  building  was  oc- 
cupid  by  various  persons  not  connected  with  the  defendant.  The 
said  store,  last  mentioned,  rented  by  the  defendant,  was  employed 
for  no  other  purpose  than  for  the  sale  of  household  furniture,  as 
aforesaid,  and  for  receiving  and  exhibiting  it;  and  no  book  was 
kept  there  but  a  book  for  entering  sales,  which  said  book  contained 
the  names  of  articles  sold,  the  names  of  the  purchasers,  and  the 
prices  of  sales,  and  the  names  of  the  owners  of  the  articles  sold. 
The  articles  were  generally  sold  for  cash,  and  the  cash  was  paid 
at  the  said  last  mentioned  store,  on  the  spot  at  the  time.  The  re- 
turns of  sales  were  always  made  to  the  clerks  of  the  defendant, 
at  the  store  number  thirty-two  South  Front  street,  and  no  accounts 
were  made  out  at  the  store,  at  the  north-east  corner  of  Third  and 
Chesnut  streets,  and  no  money  was  paid  by  the  defendant  at  the  said 
last  mentioned  store." 

After  argument  by  Sergeant,  for  the  plaintiff  in  error,  and  C.  J. 
Coze,  for  the  commonwealth,  the  opinion  of  the  court  was  de- 
livered by 

GIBSON,  J.  By  the  act  of  the  29th  of  March,  1824,  it  is  pro- 
vided, that  no  auctioneer  in  either  of  the  cities  of  Philadelphia  or 
Pittsburg,  shall,  at  the  same  time,  have  more  than  one  house  or 
auction  store  for  the  purpose  of  holding  an  auction;  but  that  he 
shall  designate  his  house  or  store  by  a  writing,  which  is  to  be  de- 
posited with  the  recorder  of  deeds,  in  the  proper  city.  It  appears 
by  the  special  verdict,  that  the  defendant  had  designated  his  auction 
store,  according  to  the  provisions  of  the  act,  but  that  he  had  esta- 
blished another  auction  for  the  sale  of  household  furniture.  His 
case  is,  therefore,  clearly  within  the  letter  of  the  prohibition  of  the 
act.  Does  it  fall  within  the  letter  or  spirit  of  any  of  the  exceptions? 
The  law  declares,  that  no  auctioneer  shall  expose  any  dutiable  goods 
to  sale  by  auction,  at  any  other  place  than  the  auction  store,  which 
be  shall  have  designated  agreeably  to  the  provisions  of  the  act,  "ex- 
cept goods,  wares,  or  merchandise,  which  shall  be. sold  in  the  ori- 
ginal package  in  which  they  were  imported,  goods  of  deceased 
persons,  or  of  persons  who  are  bona  fide  declining  business,  house- 
hold furniture,  and  such  bulky  articles  as  have  usually  been  sold 
at  auction  in  warehouses,  or  in  the  public  streets  or  wharves  at  or 
near  the  place."  Now,  what  was  the  mischief  intended  to  be  re- 
medied ?  Under  the  laws  then  in  force,  it  had  been  a  practice 
with  auctioneers  to  introduce  others  into  the  business  under  their 
licenses,  who  would  otherwise  have  had  to  pay  for  a  license  to  the 
state;  by  which  contrivance  the  revenue  had  been  defrauded,  and 
the  object  of  the  legislature  in  restraining  the  privilege  of  the 
license  to  a  single  house  and  store,  was  to  cut  up  this  practice  by 
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the  roots.  But  the  act  would  not  have  the  effect  intended,  if,  un- 
der the  pretence  of  an  exception,  the  license  should  be  held  to  au- 
thorise a  separate  establishment  for  the  sale  of  furniture.  What 
reason  is  there  for  a  separate  store  for  furniture,  that  does  not 
equally  hold  in  favour  of  a  separate  store  for  goods  sold  in  the 
package,  or  for  goods  of  deceased  persons,  or  of  those  who  are 
bona  fide  declining  business,  or  for  such  bulky  articles  as  have 
usually  been  sold  by  auctioneers  in  warehouses,  or  on  the  wharves, 
or  in  the  public  streets?  For  all  these  equally  form  exceptions. 

If  a  separate  establishment  for  the  sale  of  furniture  were  allowed, 
so  might  a  separate  establishment  for  the  sale  of  each  of  these  arti- 
cles; and  thus,  instead  of  one  auction  store,  as  the  act  directs,  an 
auctioneer  might,  under  one  license,  establish  two,  three,  four, 
five,  or  six  separate  and  unregistered  auction  stores;  and  by  means 
of  a  colourable  ownership  of  these,  put  into  his  pocket  the  price  of 
just  so  many  licenses,  which  would  otherwise  have  gone  into  the 
coffers  of  the  state.  This  is  the  very  thing  which  it  was  the  main 
object  of  the  legislature  to  prevent;  and  with  this  main  object,  the 
subordinate  objects,  intended  to  be  secured  by  the  exceptions,  must 
not  be  permitted  to  interfere;  nor  need  they  interfere.  These  ex- 
ceptions were  made  on  the  basis  of  public  convenience,  as  regu- 
late/d  by  the  practice  and  the  laws  as  they  then  stood.  By  the  first 
section  of  the  "act  respecting  auctions  and  auctioneers,"  passed 
the  2d  of  tflpril,  18^2,  auctioneers  are  expressly  authorised  to  make 
sale  of  furniture  at  the  house  of  the  owner;  and  the  exception  in 
the  act  under  consideration,  was  intended  to  prevent  an  inference, 
by  implication,  that  this  authority  had  been  taken  away. 

It  is  therefore  a  sound  construction  of  this  part  of  the  act,  to  say 
that  it  goes  no  further  than  the  provision  in  the  act  of  1822;  nor  is 
there  any  reason  why  it  should.  But,  say  the  counsel,  the  owner 
may  not  choose  to  have  his  furniture  sold  at  his  own  house,  as  he 
may  think  it  more  eligible  to  send  it  to  an  auction  mart,  where  it 
may  naturally  be  expected  to  command  a  better  price,  on  account 
of  the  concourse  of  buyers  who  usually  attend  at  such  places.  Be 
it  so.  But  then  why  not  send  it  to  the  store  which  the  auctioneer 
has  registered,  on  taking  out  his  license  ?  The  exception  was  in- 
tended to  be  for  the  benefit  of  those,  who  did  not  choose  to  send 
their  furniture  to  any  auction  store;  not  for  the  benefit  of  the  auc- 
tioneer. It  is  no  answer  to  say,  that  his  store  may  be  constructed 
exclusively  for  the  sale  of  other  articles,  and  consequently  be  with- 
out the  capacity  of  exhibiting  furniture,  with  convenience  or  to  ad- 
vantage. If  an  auctioneer  will  have  the  benefit  of  a  store  for  the 
sale  of  furniture,  as  well  as  of  articles  of  another  kind,  it  is  his 
business  to  procure  a  building  adapted  to  the  purpose;  and  that  he 
has  not  done  so,  furnishes  no  reason  why  he  should  be  indulged 
with  a  separate  establishment,  at  the  risk  of  injury  to  the  public. 
It  is  clear,  then,  that  the  defendant  has  violated  the  law;  and  it  is 
as  clear,  that  for  this  violation  he  is  punishable  by  indictment. 
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Where  an  act  is  not  an  offence  at  the  common  law,  but  is  made  so 
by  a  statute,  which  contains  a  substantial  prohibitory  clause,  it  is 
punishable  by  indictment,  even  though  a  particular  remedy  be  af- 
terwards pointed  out.  For  these  reasons,  we  are  of  opinion,  that 
the  judgment  of  the  court  below  be  affirmed. 

Judgment  affirmed* 
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GRACE  against  SHIVELY  and  another. 

IN    ERROR. 

If  the  goods  of  the  tenant  are  removed  from  the  demised  premises,  in  the  day  time, 
without  the  knowledge  of  the  kmdlord,  to  secure  them  from  distress  for  rent  be- 
coming due,  such  removal  is  not,  independently  of  other  circumstances,  a  clan, 
destine  or  fraudulent  removal,  which  will  authorize  the  landlord  to  follow  the 
goods,  and  distrain  upon  them,  within  thirty  days  after  (hey  were  removed. 

The  clandestine  or  fraudulent  tvmoval  of  goods  by  the  tenant,  before  the  rent  is 
due,  gives  no  right  to  the  landlord  to  follow  them  after  it  becomes  due,  and  dis. 
train  within  thirty  days  from  the  time  of  their  removal. 

ERROR  to  the  Court  of  Common  Pleas  of  Philadelphia  county. 

This  was  an  action  of  replevin,  brought  by  Mary  Grace  against 
Joshua  Schively  and  Thomas  Cooper,  for  taking  her  goods,  &c. 
Shively  avowed  for  arrears  of  rent,  and  Cooper  made  cognizance 
as  his  bailiff.  The  cause  was  tried  in  the  Court  of  Common  Pleas, 
and  exception  taken  to  the  charge  of  the  President,  which  was  as 
follows: 

"  In  this  case,  the  material  facts  are  simply  these: — The  avowant 
demised  certain  premises,  situate  in  Walnut  street,  to  one  Thomas 
JSloxton,  for  the  term  of  one  year,  reserving  a  rent  of  three  hun- 
dred dollars  per  annum,  payable  quarterly,  on  the  1st  day  otJlpril, 
and  the  corresponding  months,  as  is  particularly  set  forth  in  his 
avowry.  The  goods  in  question  were  removed  from  the  demised 
premises  in  the  day  time,  on  or  about  the  20th  of  March,  1S21, 
to  a  house  situate  in  Cypress  alley,  between  Third  and  Fourth 
streets,  in  the  city  of  Philadelphia.  Afterwards,  on  the  1st  day  of 
•April,  in  the  same  year,  a  quarter's  rent  of  the  premises  in  Walnut 
street,  amounting  to  seventy-five  dollars,  became  due,  agreeably 
to  the  terms  of  the  lease;  and  on  the  next  day,  viz.  the  2d  of  Jlpri'l, 
the  avowant  distrained  the  goods  thus  removed,  in  the  house  in 
Cypress  alley,  for  the  quarter's  rent  which  had  so  become  due  on 
the  said  premises  in  Walnut  street.  On  the  law  arising  from  these 
i'acts,  the  court  is  of  opinion, —  „  • 

"  1.  That  although  the  goods  were  removed  in  the  day  time, 
yet,  if  the  landlord  did  not  know  of  such  removal,  and  if  it  was 
done  with  an  intention  to  screen  them  from  distress,  for  the  quar- 
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ter's  rent  becoming  due,  of  which  the  jury  will  judge,  such  remo- 
val was  either  clandestine  or  fraudulent;  and,  in  either  case,  the 
landlord  was  entitled  to  distrain  them  as  he  did,  within  thirty  days 
after  the  time  of  their  removal. 

"  2.  That  although  the  goods  were  removed  several  days  before 
the  quarter's  rent  became  due,  yet,  if  such  removal  were  either 
clandestine  or  fraudulent,  the  landlord  had  a  right,  after  the  rent 
became  due,  to  follow  and  distrain  them,  provided  he  did  so  with- 
in thirty  clays  after  the  removal  from  the  premises  demised." 

Read,  for  the  plaintiff  in  error. 

Shively,  for  the  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

TILGHMAX,  C.  J.  Our  act  of  assembly  of  the  21st  of  March, 
1772,  is  the  same  in  substance  as  the  statute  11  Geo.  2.  c.  19.  s.  1, 
from  which  it  was  copied  very  nearly  verbatim.  Where  any  tenant 
shall  fraudulent?*/  or  clandestinely  convey  away,  or  carry  off  or 
from  the  demised  premises,  his  goods  or  chattels,  to  prevent  the 
landlord  or  lessor  from  distraining  the  same  for  arrears  of  the  rent 
reserved,  it  shall  be  lawful  for  the  landlord  or  lessor,  or  any  other 
person  or  persons  by  him  for  that  purpose  lawfully  empowered, 
within  the  space  of  thirty  days  next  ensuing  such  conveying  away 
or  carrying  off  such  goods  or  chattels,  to  take  and  seize  such  goods 
and  chattels,  wherever  the  same  m;iy  be  found,  as  a  distress  for 
the  said  arrears  of  such  rent,  &c.  &c. 

A  removal  of  the  goods  in  the  night,  is  in  itself  clandestine,  and 
sufficient  evidence  of  fraud.  But  I  will  not  say  that  no  removal, 
except  in  the  night,  can  be  fraudulent  under  the  act  of  assembly. 
On  the  contrary,  I  can  easily  imagine  a  case  which  would  be  fraud- 
ulent. Suppose  the  landlord  should  come  to  the  premises  for  the 
purpose  of  distraining,  and  should  refrain  from  a  distress,  on  the 
tenant's  promising  that  he  would  pay  the  rent,  or  give  satisfactory 
secury  by  a  certain  hour,  and  in  the  mean  time  his  goods  should 
remain  where  they  were;  and  after  this  should  remove  the  goods 
as  soon  as  the  landlord's  back  was  turned,  and  all  this  in  the  day 
time.  This  would  be  a  palpable  fraud.  But  where  there  is  no 
evidence  of  more  than  a  simple  removal  in  the  day  time,  without 
the  knowledge  of  the  landlord,  there  is  no  ground  for  presumption 
of  fraud,  nor  will  the  law  suffer  it  to  be  presumed.  The  tenant  is 
not  bound  to  give  notice  to  the  landlord  that  he  is  about  to  remove 
his  goods,  nor  is  he  under  any  obligation  not  to  remove  them.  It 
is  the  landlord's  business  to  be  vigilant.  He  has  a  right  to  distrain 
whenever  the  rent  has  become  due;  and,  if  he  neglects  it,  he  runs 
the  risk  of  losing  this  extraordinary  remedy  with  which  the  law 
has  favouredj^iim.  If  it  had  been  the  intent  of  the  act  of  assembly, 
to  consider  evtfry  removal  as  fraudulent  which  was  made  after  the 
rent  became  due,  it  would  have  been  easy  to  say  so;  but  the  ex- 
pressions fraudulent  or  clandestine,  show  that  something  more 
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was  intended.  In  the  case  before  us,  the  jury,  from  the  manner 
in  which  it  was  submitted  to  them,  might  have  found  the  removal 
fraudulent  or  not,  according  to  conjecture,  whim,  or  caprice, — for 
there  was  no  fact  to  enlighten  them.  They  ought,  therefore,  to 
have  been  told,  that  the  evidence  did  not  warrant  a  legal  presump- 
tion of  fraud. 

2.  But  is  this  a  case  within  the  act  of  assembly,  no  rent  be- 
ing in  arrear  at  the  time  the  goods  were  removed?  In  my  opi- 
nion, it  is  not.  The  removal,  to  bring  it  within  the  law,  must 
be,  with  an  intent  to  prevent  the  landlord  from  distraining  for  ar- 
rears of  rent;  which  cannot  be,  when  there  is  no  arrear,  and  there 
can  be  no  arrear  before  the  rent  is  due.  Suppose,  now,  the  tenant 
should  remove  his  goods  thirty-one  days  before  the  rent  is  due.  It 
xvill  hardly  be  contended,  that  in  such  case  the  landlord  could  distrain 
within  thirty  days  from  the  time  of  removal,  because  the  rent  would 
not  be  due  at  the  end  of  thirty  days,  and  yet  there  would  be  a  right 
to  distrain  within  thirty  days,  unless  the  act  of  assembly  is  con- 
strued, so  as  as  to  be  confined  to  cases  where  the  goods  were  re- 
moved after  the  rent  was  due.  For  that  reason,  the  English  sta- 
tute, from  which  ours  was  taken,  has  been  held  to  be  confined  to  a 
removal  of  the  goods,  after  the  rent  is  actually  in  arrear.  It  must 
be  confessed,  that  our  act  of  assembly  does  not  go  so  far  for  the 
protection  of  landlords,  as  justice  and  good  policy  seem  to  require. 
But  that  is  a  consideration  for  the  legislature,  before  whom,  I  be- 
lieve, the  subject  is  now  depending,  and  not  for  this  court.  Our 
duty  is  to  construe  the  law,  and  not  to  remedy  it,  should  we  think 
it  defective. 

I  am  of  opinion  that  this  judgment  should  be  reversed,  and  a 
venire  de  novo  awarded.* 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 

•  The  subjoined  case,  concerning  the  fraudulent  or  clandestine  removal  o*  goods, 
by  the  tenant,  and  embracing  also  a  point  relative  to  the  jurisdiction  of  the  Court 
of  Common  Pleas,  having  been  omitted  in  its  proper  place,  is  here  inserted : 

[PHILADELPHIA,  DKCEMBEH,  1823.] 
HOOPS  and  another  against  CROWLEY  and  others. 


Ennon  to  the  Common  Pleas  of  Philadelphia  county. 

The  opinion  of  the  court  was  delivered  by 

TU.OHMAW,  C.  J.  In  this  action,  the  defendants  in  error  were  plaintiffs  belovr. 
It  is  a  special  action  on  the  case  for  a  neglect  of  duty  in  the  defendants,  constables 
of  the  city  of  Philadelphia,  who  were  employed  by  the  plaintiffs  to  distrain  the 
goods  of  a  certain  William  Garrigues,  for  arrears  of  rent  due  to  the  plaintiffs.  It 
appeared  in  evidence,  that  the  goods  were  removed  by  Garrigues  after  the  rent  was 
due.  He  began  to  remove  them  in  the  forenoon,  but  did  not  finish  till  after  night. 
Ik  fore  he  removed  them,  he  told  the  plaintiffs  that  he  intended  to  re-move  them, 
and  would  pay  the  rent  as  soon  as  he  could,  which  he  expected  would  be  in  a  few 
clays.  There  was  some  doubt,  from  the  evidence,  whether  the  plaintiffs  consulted 
to  the  removal  of  the  goods,  or  told  the  tenant  they  expected  he  would  first  secure 
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[PHILADELPHIA,  JAXUAHY  3,  1825.] 

JAMES  against  The  COMMONWEALTH.* 

IN   ERROR. 

The  ducking-stool  is  not  the  punishment  of  a  common  scold  in  Pennsylvania.  The 
offence,  however,  is  indictable,  and  to  he  punished  by  fine,  or  by  line  and  im- 
prisonment, at  the  the  discretion  of  the  court. 

THIS  was  a  writ  of  error  to  the  Court  of  Quarter  Sessions  of 
Philadelphia  county;  at  the  September  sessions  of  which  court, 
Nancy  James,  the  plaintiff  in  error,  had  been  convicted  of  being 


the  rent;  but  there  was  no  evidence  of  any  kind  of  secrecy  in  the  removal.  The 
president  of  the  Court  of  Common  Pleas  charged  the  jury,  "That,  if  there  was  no 
consent  of  the  landlord,  the  removal  of  the  goods  by  the  tenant  was  fraudulent  or 
clandestine,  and  the  landlord  hud  a  right  to  follow  the  goods."  To  this  charge, 
the  counsel  for  the  defendants  excepted.  Ky  the  act  of  the  21st  of  March,  1772, 
section  5th,  it  is  enacted,  that  if  any  lessee  for  life  or  term  of  years,  "  shall  fraudu- 
lently or  clandestinely  convey  or  cany  off.  or  from  the  demised  premises,  his  goods 
and  chattels,  with  intent  to  prevent  the  landlord  or  lessor  from  distraining  the  same 
for  the  arrears  of  rent,  it  shall  be  lawful  for  such  lessor  or  landlord,  or  any  other 
person  or  persons  by  him  for  that  purpose  lawfully  empowered,  within  the  space  of 
thirty  days,  next  ensuing  such  conveying'  away  or  carrying  off  such  goods,  &c.  to 
take  and  sei/.e^the  same  wherever  they  may  be  found,  &c." 

The  construction  given  to  this  act  by  the  counsel  for  the  plaintiffs  is,  that  where 
the  rent  is  not  paid,  every  removal  of  the  tenant's  goods  is  fraudulent  or  clandes- 
tine, except  it  be  with  the  consent  of  the  landlord.  This  construction  is  very  con- 
venient for  landlords,  but  does  not  appear  to  be  consistent  with  the  words  or  intent 
of  the  act.  The  expressions  are  plain  enough.  In  order  to  justify  a  distress  off 
the  premises,  there  must  be  &  fraudulent  or  clandestine  removal  of  the  goods.  Whe- 
ther the  words  fraudulent  and  clandestine  are  synonimous,  need  not  now  be  deter- 
mined; because,  in  this  case,  thcrewas  no  other  evidence  of  fraud  than  the  removal. 
A  clandestine  is  a  secret  removaJ7  art3""itls  not  easy  to  conceive,  how  a  removal  ifl 
broad  day  can  be  secret,  although,  under  some  circumstances,  it  may  perhaps  be 
fraudulent.  Hut  by  the  manner  in  which  the  case  was  put  to  the  jury,  they  were 
to  suppose  that  the  removal  must  be  fraudulent  or  clandestine,  unless  with  .the  con- 
sent of  the  landlord,  even  though  the  landlord  was  informed  of  the  intention  to  remove, 
I  can  perceive  nothing  in  the  net  of  assembly  to  warrant  such  a  position,  and  am 
therefore  of  opinion  that  the  charge  was  erroneous. 

There  was  another  question  made  in  this  cause,  viz.  whether  the  Court  of  Com- 
mon Picas  had  jurisdiction  ?  The  point  was  but  faintly  virged  by  the  counsel  for 
the  plaintiff  in  error,  but  he  expressed  a  desire  that  the  court  should  give  an 
opinion  on  it. 

By  the  act  of  the  20th  of  March,  1810,  section  1st,  (PwrL  J)ig.  353,)  "  the  jus- 
tices of  the  peace  have  jurisdiction  of  all  causes  oi  action  arising  from  contract  ex- 
press or  implied,  i"  all  cases  where  the  sum  demanded  is  not  above  one  hundred, 
dollars,  except  in  cases  of  real  contract,  where  the  titles  to  lands  or  tenements  may 
come  in  question,  or  actions  upon  promises  of  nuuTiugr."  JJy  the  26th  section  of 
the  same  act,  if  any  person  shall  prosecute  a  suit  for. any  debt  or  demand,  made 
cognizable  by  that  act,  by  a  justice  of  the  peace,  in  any  other  manner  than  before 
a  justice,  and  shall  obtain  a  verdict  or  judgment  therein,  \vhich,  without  costs  of 
suit,  shall  not  amount  to  more  than  one  hundred  dollars,  not  having  caused  an  oath 
or  affirmation  to  be  made,  before  the  obtaining  the  writ  of  summons  or  cafrias, 
and  having  filed  the  same  in  the  prothonotary's  office,  •>  that  the  persons  making- 
such  oath  or  affirmation,  did  truly  believe  the  debt  due  or  damages  sustained,  ex- 

*  The  report  of  this  case  was  politely  furnished  by  James  P.:iynrd,  Esq. 
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a  common  scold,  and  thereupon,  on  the  29th  day  of  October,  1824, 
adjudged  "to  be  placed  in  a  certain  engine  of  correction,  called  a 
cucking,  or  ducking  stool,  on  Wednesday,  the  third  day  of  No- 
vember, then  next  ensuing,  between  the  hours  of  ten  and  twelve 
o'clock  in  the  morning,  and  being  so  placed  therein,  to  be  plunged 
three  times  into  the  water;  to  pay  the  costs  of  prosecution,  and 
stand  committed  till  the  sentence  is  complied  with.'7  The  error 
assigned  was,  "that  this  judgment  is  illegal." 

In  support  of  this  position,  Swift,  for  the  plaintiff  in  error,  took 
three  grounds: — First,  That  it  is  contrary  to  the  constitution  of  the 
I'nited  Stales;  second,  That  it  is  contrary  to  the  constitution  of 
Pennsylvania;  and,  third,  That  if  the  punishment  of  ducking  be 
in  itself  lawful,  the  court  below  had  no  authority  to  direct  the  pri- 
soner to  be  "plunged  three  times  into  the  water." 

On  the  first  ground,  he  argued,  that  the  judgment  was  forbidden 
by  that  article  of  the  constitution,  which  directs  that  " cruel  and 
unusual  punishments  shall  not  be  inflicted."  But  the  court  were 
of  opinion,  that  the  article  was  intended  only  for  congress  and  the 
I'nited  Slates'  courts,  and  that  it  does  not  extend  to  the  state  go- 
vernments, which  are  left  at  liberty  to  regulate  their  own  criminal 
codes  as  they  may  deem  proper,  without  reference  to  the  laws  or 
constitution  of  the  United  States. 

The  plaintiff's  counsel  therefore  passed  on  to  the  second  position, 
that  this  judgment  was  in  contravention  of  the  constitution  of 
Pennsylvania,  which  declares  that  "  no  cruel  punishments  shall 
be  inflicted."  In  order  to  ascertain  the  precise  meaning  of  this 
phrase  in  the  constitution,  he  took  a  general  view  of  the  history 
of  Pennsylvania)  and  of  the  circumstances  in  which  the  colonists 
migrated  to  this  country.  Ducking,  he  contended  was  notacom- 


cecded  the  sum  of  one  hundred  dollars" — the  person  so  prosecuting  shall  not  re- 
ceive costs  in  such  suit.  It  is  clear,  that  by  this  act  any  man  might  prosecute  a  suit 
under  one  hundred  dollars,  in  the  Court  of  Common  Pleas,  paying  his  own  costs. 
Afterwards,  the  District  Court  for  the  city  and  count;,  of  I'/iilade/pfun  was  esta- 
blished, by  the  act  of  the  30th  of  Jtfcrc/i,  1811,  and,  by  the  2d  section  of  the  said 
act,  the  original  jurisdiction  of  the  Court  of  Common  Pleas  of  the  said  city  and 
county  in  all  civil  actions,  where  the  sum  in  controversy  exceeds  one  hundred  dol- 
lars, was  abolished  and  fie  jurisdiction  vested  in  the  District  Court.  Tins  act,  so 
far  from  taking  away  the  jurisdiction  of  the  Court  of  Common  Pleas,  in  cases  where 
the  sum  in  controversy  docs  not  exceed  one  hundred  dollars,  does,  by  direct  impli- 
cation uih'rm  it.  But  the  plaintiff  remains  liable  to  the  terms  imposed  on  him  by 
the  act  of  the  2!.th  ot  J/tzrcA,  1810,  the  object  of  which  was  to  discharge  suits  in 
the  Common  Pleas  in  cases  where  the  justice  had  jurisdiction,  that  is  to  say,  he 
cannot  recover  his  costs. 

In  the  city  anil  county  of  Pmladelpfiia,  therefore,  every  man  has  his  choice  in 
cases  where  the  sum  in  controversy  does  not  exceed  one  hundred  dollars,  to  sue 
before  a  magistrate  and  recover  his  costs,  OR  to  sue  in  the  Common  Pleas  and  pay 
his  own  costs.  In  the  case  before  us,  the  matter  in  controversy  was  less  than  one 
hundred  dollars,  and  therefore  the  Court  of  Common  Pleas  had  jurisdiction. 

1  am  of  opinion,  on  the  whole,  that  for  the  error  in  the  charge  of  the  court,  the 
judgment  should  he  reversed,  and  a  renire  de  no-.-o  awarded. 

Judgment  reversed,  and  a  rtnire  facias  de  nvro  awarded-. 
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mon  law  punishment,  but  introduced  by  statute  51  Hen.  3.  And 
even  if  it  were  at  common  law,  yet  it  was  one  of  those  barbarous 
customs,  which  did  not  suit  the  spirit  of  the  times  in  which  our 
ancestors  migrated  to  this  country.  It  had  become  nearly  obsolete 
in  England,  and  therefore,  according  to  the  general  rules  of  colo- 
nization, was  not  included  in  that  part  of  the  common  law,  which 
the  first  settlers  of  this  country  brought  with  them.  To  prove  that 
it  was  disused,  even  in  England,  the  counsel  referred  to  the  case 
of  Regina  v.  Foxby,  6  Mod.  11,  which  occurred  a  few  years  after 
the  first  settlement  of  this  state.  Lord  HOLT  there  makes  a  jest 
of  the  matter,  and  the  defendant  was' permitted  to  escape  on  pro- 
mise of  future  good  behaviour.  Later  English  writers  mention 
ducking  as  existing  only  in  the  memory  of  a  few  superannuated 
persons,  and  speak  of  the  mouldering  ruins  of  that  formidable  en- 
gine, the  ducking  stool,  as  one  of  the  vestiges  of  a  barbarous  an- 
tiquity. 

But,  supposing  this  punishment  existed  at  common  law,  was  in 
full  force  in  England,  at  the  period  of  William  Penn's  emigration, 
and  was  introduced  by  his  followers  into  the  new  province;  still  the 
counsel  contended  the  common  law  had  been  altered  in  this  particu- 
lar by  the  colonists  themselves.  The  attention  of  the  legislature  was 
early  attracted  to  this  matter,  and  we  find  several  laws  on  this  subject 
in  the  first  years  of  the  infant  colony.  In  1682,  the  first  year  of  the 
settlement,  it  was  enacted  by  the  34th  section  of  "The  great  law,'* 
that  scolding  should  be  punished  by  "three  days'  imprisonment." 
In  1683,  the  punishment  of  this  offence  was  changed  to  " gagging 
or  five  shillings  fine."  In  1700,  the  legislature  again  altered  this 
punishment  to  "five  days'  imprisonment,  or  gagging,  or  five  shil- 
lings fine."  It  is  true,  that  this  last  act  was  repealed  by  the  queen 
in  council;  but  that  revived  the  act  of  1683,  which  never  having 
been  repealed  since,  is  now  in  force,  and  therefore  superseded  the 
provisions  of  the  common  lavV  upon  this  subject.  And,  moreover, 
ducking  is  one  of  those  "  cruel"  or  barbarous  punishments  of  our 
British  ancestors,  the  infliction  of  which  is  expressly  forbidden 
by  the  constitution. 

As  to  the  third  point,  he  contended  that  whatever  the  law  might 
be,  there  was  no  precedent  or  authority  for  that  part  of  the  sen- 
tence, which  directed  the  prisoner  to  be  "  plunged  three  times 
into  the  water."  The  sheriff  would  be  liable  to  an  action  of  tres- 
pass, if  he  did  not  execute  the  sentence  exactly;  and  if  the  old  wo- 
man should  die,  in  consequence  of  such  severe  treatment  at  this 
inclement  season,  the  judges  who  had  pronounced  the  illegal  sen- 
tence, might  be  held  responsible  for  her  death. 

The  Deputy  Attorney  General,  Pettit,  for  the  commonwealth, 
replied  to  the  second  and  thir<5  positions  of  the  plaintiff  in  error, 
the  first  having  been  set  aside  by  the  court,  who  decided  that  the 
constitution  of  the  United  States  had  nothing  to  do  with  the  qucS1- 
tion. 
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In  answer  to  the  former,  he  showed  that  ducking  was  a  common 
law  punishment  for  scolding,  and  the  statute  of  Henry  III.  merely 
applied  it  to  another  offence.  Although  it  was  not  often  carried  into 
execution,  it  was  still  in  force  in  England,  at  the  time  of  the  first 
settlement  of  Pennsylvania,  and  therefore,  he  argued,  brought 
over  by  the  colonists  with  the  rest  of  the  common  law.  As  to  the 
statutes  of  the  provincial  legislature,  so  much  relied  on  by  the 
plaintiff  in  error,  he  said  it  was  evident  from  the  acts  themselves, 
and  from  the  legislative  history  of  that  period,  that  the  law  of  1683 
and  of  1700  were  intended  each  to  supersede  the  previous  enact- 
ments on  the  subject  of  scolding;  and  it  never  could  be  supposed 
that  the  queen,  when  she  repealed  the  act  of  1700,  meant  to  revive 
that  of  1683,  from  which  it  differed  so  little.  Besides,  it  appeared 
from  the  minutes  of  assembly,  to  which  the  Attorney  General  re- 
ferred, that  the  law  of  16S3,  was  by  its  own  limitation  temporary, 
and  to  continue  from  session  to  session,  "until  repealed,  varied, 
explained,  or  added  unto."  It  was  "varied  and  added  unto,"  by 
the  act  of  1700,  and  therefore  ceased  to  operate.  A  different  con- 
struction, the  Attorney  General  said,  might  lead  to  considerable 
difficulty;  for  if  the  law  of  16S3  is  still  in  force,  as  to  scolding,  it 
is  equally  so  as  to  all  its  other  provisions,  and  it  might  become  his 
official  duty  to  prosecute  his  brethren  of  the  bar,  and  perhaps,  their 
honours  on  the  bench  for  drinking  healths,  and  some  other  like 
high  crimes  and  misdemeanors  prohibited  by  that  memorable  act.* 

If,  then,  no  alteration  was  effected  by  these  early  statutes,  it  re- 
mained to  be  considered,  whether  any  thing  has  since  occurred  to 
render  this  punishment  of  ducking  "  illegal."  It  is  remarkable, 
that  the  constitution  of  Pennsylvania,  many  of  the  articles  of  which 
are  copied  literally  from  that  of  the  United  States,  has  omitted 
the  word  "unusual,"  and  proscribes  only  cruel  punishments.  He 
submitted  to  the  court,  that  the  phrase  "  cruel  punishments"  here 
means  the  torture — the  peine  forte  et  dure,  and  such  others  as 
shock  the  mind  of  every  man  possessed  of  common  feeling.  In 
one  sense,  death  is  a  cruel  punishment,  and  yet  no  one  doubts  of 
its  constitutionality.  It  must  be  a  very  glaring  and  extreme  case, 
to  justify  the  court  in  pronouncing  a  punishment  unconstitutional 
on  account  of  its  cruelty;  and  this  is  not  such  a  case.  But,  further, 

*  The  following  are  among  the  provisions  of  ««  The  great  law,"  referred  to  by 
the  Attorney  General :  ««  And  be  it  further  enacted,  by  the  authority  aforesaid, 
that  if  any  person  doe  drink  healths,  which  may  provoke  people  to  unnecessary 
and  excessive  drinking,  being  legally  convicted  thereof,  shall,  for  overy  such  of- 
fence, forfeit  five  shillings ;  and  whosoever  shall  pledge  the  same,  shall  be  liable  to 
the  same  punishment. 

««  And  be  it  further  enacted,  hy  the  authority  aforesaid,  that  whosoever  shall  in- 
troduce  into  this  province,  or  frequent  such  rude  and  riotous  sports  and  practices, 
as  prizes,  stage-plays,  maskes,  revells,  bulbaites,  cockfight:  ng,  with  such  like,  be- 
ing convicted  thereof,  shall  be  reputed  and  fined  as  breakers  of  the  peace,  aivl  suf- 
fer at  least  ten  days'  imprisonment  at  hard  labour  in  the  house  of  correction,  or 
forfeit  twenty  shillings." 
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the  penalty  of  ducking  has  actually  been  inflicted  upon  scolds  in 
the  state  of  Pennsylvania.  The  Attorney  General  produced  the 
records  of  the  Court  of  Quarter  Sessions  of  Philadelphia  county, 
by  which  it  appeared  that  there  had  been  at  least  three  instances  of 
conviction  of  the  offence  of  being  "a  common  scold,"  in  two  of 
which  the  sentence  of  ducking  had  been  carried  into  execution. 
These  cases  occurred  a  few  years  prior  to  the  year  1790,  when  the 
assembly  sitting  in  this  city,  new-modelled  the  penal  code  of  the 
state,  and  after  abolishing  many  of  the  common  law  punishments, 
concluded  by  declaring,  that  "every  other  felony  or  misdemeanor 
whatsoever,  not  specially  provided  for  by  that  act,  may,  and  shall 
be  punished  as  heretofore."  As  the  offence  of  "  scolding"  is  not 
specially  provided  for  by  the  act  of  179U,  the  Attorney  General 
insisted  that  this  was  an  express  legislative  sanction  of  the  common 
law  punishment,  which  had  been  recently  and  publicly  inflicted 
in  the  place  where  the  assembly  was  then  sitting.  Moreover,  as 
this  offence  is  not  punishable  by  fine  or  imprisonment  at  common 
law,  ducking  is  the  only  penalty  that  can  be  inflicted  in  the  absence 
of  positive  enactment. 

Common  scolding  has  been  recognised  as  an  indictable  offence 
in  two  of  our  sister  states,  New  York  and  Massachusetts;  and 
though  it  was  in  both  held  to  be  punishable  only  by  fine  and  im- 
prisonment, that  might  be  under  peculiar  provisions  of  their  laws 
or  constitutions,  which  would  not  affect  a  decision  in  Pennsyl- 
vania. 

As  to  the  third  position  of  the  plaintiff  in  error,  the  Attorney 
General  answered,  that  if  ducking  were  the  proper  punishment, 
the  court  in  pronouncing  sentence  had  a  right,  and  in  fact  were 
bound  to  designate  the  mode  in  which  it  should  be  executed;  in 
the  same  manner  as  under  the  general  authority  to  fine  and  impri- 
son, they  direct  the  amount  and  duration  of  these  penalties  respec- 
tively. 

In  reply,  the  plaintiff's  counsel  insisted,  that  the  law  of  1683 
was  still  in  force.  But  the  court  said,  that  these  old  acts  were  ob- 
solete and  could  not  be  relied  on.  He  then  answered  the  argument 
drawn  from  the  records  of  the  Quarter  Sessions,  by  saying,  that 
none  of  the  judges  who  pronounced  those  sentences  were  lawyers, 
and  that  this  court  was  not  bound  to  receive  as  law,  their  crude, 
and  ill  digested  opinions  on  this  subject.  As  to  the  rest,  he  had 
nothing  to  add  to  the  remarks  he  had  already  submitted  to  the 
court. 

After  he  had  closed,  Mr.  Duponceau  asked  and  obtained  leave, 
to  make  a  few  remarks  as  amicus  curise.  He  felt  interested,  he 
said,  in  the  question  before  the  court,  because  he  thought  the  exe- 
cution of  this  sentence  would  be  a  disgrace  to  the  state  of  Pennsyl- 
vania, and  therefore  he  trusted,  the  court  would  not  feel  themselves 
obliged  to  pronounce  it  law.  Whatever  might  be  the  common  law 
on  this  subject,  it  was  not  brought  to  this  country  by  the  colonists. 
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"The  great  law,"  as  it  was  called,  was  originally  made  in  Eng- 
land, and  therefore  had  all  the  authority  the  royal  sanction  could, 
give.  And  if  it  afterwards  was  repealed  or  became  obsolete,  still 
it  evidenced  the  intention  of  its  framers,  and  negatived  the  pre- 
sumption that  the  common  law  regulations,  on  the  matters  con- 
tained in  it,  were  adopted  by  the  government  of  the  new  settle- 
ment. He  also  referred  the  court  to  the  act  of  assembly  of  the  21st 
of  March,  1806,  which  he  thought  conclusive.  This  act  declares 
that,  "  in  all  cases  where  a  remedy  is  provided  or  a  duty  enjoined, 
or  any  thing  directed  to  be  done  by  any  act  or  acts  of  assembly  of 
this  commonwealth,  the  directions  of  the  said  acts  shall  be  strictly 
pursued,  and  no  penalty  shall  be  inflicted  or  any  thing  done  agree- 
ably to  the  provisions  of  the  common  law,  in  such  cases,  further 
than  shall  be  necessary  for  carrying  such  act  or  acts  into  effect." 
He  then  said,  that  this  punishment  had  become  obsolete  in  Eng- 
land, and  he  hoped  we  would  not  continue  their  barbarous  customs, 
after  they  had  themselves  disused  them. 

The  Attorney  General  replied,  that  only  part  of  "The  great 
law,"  had  been  agreed  upon  in  England,  and  that  the  provision 
with  respect  to  scolds,  among  others,  was  not  added  until  after  the 
arrival  in  this  country;  as  would  be  seen,  by  a  reference  to  the 
printed  copy  of  the  laws  agreed  upon  in  England.  As  to  the  act 
of  assembly  of  1806,  it  expressly  recognises  the  common  law,  and 
depends  upon  it  in  cases  not  otherwise  provided  for;  and  the  pre- 
sent is  one  of  those  cases,  for  although  it  may  have  been  regulated 
by  statutes,  they  are  not  now  in  force,  and  the  common  law  rules 
must  therefore  prevail.  He  had  already  referred  to  some  of  the 
latest  English  elementary  writers,  to  show  that  ducking  is  still 
recognised  there,  as  the  punishment  for  common  scolding. 

The  opinion  of  the  court  was  delivered  by 

DUNCAN,  J.  The  judgment  was,  "that  the  defendant  be  placed 
in  a  ducking  or  cucking  stool,  and  be  plunged  three  times  in  the 
water."  This  sentence,  we  are  informed,  has  created  much  fer- 
ment and  excitement  in  the  public  mind.  It  is  considered  as  a 
cruel,  unusual,  unnatural,  and  ludicrous  judgment.  But  whatever 
prejudices  may  exist  against  it,  still,  if  it  be  the  law  of  the  land, 
the  court  must  pronounce  judgment  for  it. 

But,  as  it  is  revolting  to  humanity,  and  is  of  that  description  that 
only  could  have  been  invented  in  an  age  of  barbarism,  we  ought  to 
be  well  persuaded,  either  that  it  is  the  appropriate  judgment  of  the 
common  law,  or  is  inflicted  by  some  positive  law;  and  that  that 
common  law  or  statutory  provision  has  been  adopted  here,  and  is 
now  in  force.  I  have  employed  some  time  not  very  pleasantly, 
certainly  not  very  profitably,  in  tracing  the  punishment  ad  ludi- 
brium  to  its  source,  and  have  followed  this  stream  until  it  has  sunk 
in  oblivion  in  the  general  improvement  of  society,  and  the  refor- 
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nation  of  criminal  punishment,  and  been  dried  up  by  Time,  that 
great  innovator. 

It  must  strike  all,  as  a  peculiar  feature  of  this  offence,  that  it  is 
of  the  feminine  gender,  that  it  degrades  woman  to  a  mere  thing, 
to  a  nuisance,  and  does  not  consider  her  as  a  person.  But  this  is 
not  to  be  wondered  at,  when  we  reflect  on  the  generally  degraded 
state  of  woman,  when  this  punishment  was  introduced.  She  was 
in  some  respects  the  servant  or  slave  of  the  husband;  so  that  ho 
might  correct  her  with  a  stick  as  thick  as  his  own  thumb.  There 
is  a  tradition,  that  at  the  publication  of  Bracton's  learned  work, 
in  which  the  dimension  of  this  instrument  of  correction  was  first 
stated,  the  women  of  the  town  in  which  he  lived,  seized  him  and 
ducked  him  in  a  horse  pond.  At  the  common  law,  women  were 
denied  the  benefit  of  clergy,  merely  because  their  sex  precluded 
them  from  holy  orders,  however  learned  they  might  be,  while 
their  more  ignorant  husbands,  who  could  with  difficulty  read  even 
the  neck  verse,  were  burnt  in  the  hand  with  a  cold  iron,  for  the 
offence  for  which  they  were  doomed  to  die  on  the  gallows.  And 
female  virtue,  by  the  temporal  law,  stood  and  now  stands  in  Eng- 
land,  exposed  to  the  slanders  and  malignity  of  falsehood;  for  any 
one  in  conversation,  may  proclaim  the  purest  maid  or  chastest  ma- 
tron, as  the  most  meretricious  or  incontinent  of  women,  with  im- 
punity from  the  animadversion  of  the  civil  courts;  and  thus  female 
honour,  which  is  dearer  to  the  sex  than  their  lives,  is  left  by  the 
common  law  to  be  the  sport  of  every  malignant  and  abandoned  ca- 
lumniator. The  learned  Judge  BLACKSTONE  seems  to  consider  the 
female  sex  a  great  favourite  of  the  law  of  England,  yet  his  more 
just  editor,  Christian,  in  his  notes,  expresses  a  fear  that  there  is 
little  cause  to  pay  a  compliment  to  our  laws,  for  their  favour  and 
respect  to  the  female  sex.  The  right  of  the  husband  is  to  beat  his 
wife,  "  ex  causa  regiminis  et  castigationis."  It  is  true,  he  was 
only  allowed — modicum  castigationem  adhibere,  and  this  was 
never  doubted  until  the  polite  reign  of  Charles  II.  Yet  the  lower 
rank  of  people,  as  Blackstone  observes,  who  were  always  fond 
of,  and  adhered  to  the  common  law,  still  claim  and  exert  their  an- 
cient privileges;  and  the  civil  law  allowed  the  husband  a  larger 
authority  over  his  wife,  permitting  him  for  some  misdemeanors, 
<lflagellis  et  fustibus  acriter  verberare  uxorem" — and  if  we  add 
the  present  instance  of  partiality,  that  a  scolding  woman  is  to  be 
ducked,  while  the  most  scandalously  abusive  and  railing  man  goes 
unpunished,  the  iniquity  and  injustice  will  be  very  striking.  The 
ludicrous  local  customs  of  some  of  the  manor  courts,  give  us  some 
idea  of  the  low  grade  in  which  women  were  placed.  The  widow, 
to  redeem  her  free  bench,,  rode  into  the  steward's  court,  sit- 
ting upon  a  ram  with  the  tail  in  her  hand,  repeating  some  ribald 
verses: — 

«'  Here  I  am,  riding  a  A  a.  black  ram,  &c." 
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The  punishment  of  the  ducking,  or  cucking  stool,  is  from  the 
cuckoo,  "  qui  odiose  jurgat  et  rlxatur,"  as  Lord  COKE  has  it,  in 
3d  Inst.  219;  or,  as  Jacobs  has  it,  in  his  Dictionary,  the  gogen, 
stool,  and  by  some  thought  to  be  corrupted  from  the  choke  stool; 
and  the  instrument  is  called  in  Stat.  51,  Hen.  3,  a  trebucket,  a 
pitfall,  and  in  law,  as  Lord  COKE  says,  signifies,  a  stool  that  falls 
into  a  pit  of  water;  whereas  the  last  instrument  that  was  seen  in 
England,  as  Morgan,  an  editor  of  Jacobs'  Dictionary  mentions, 
consisted  of  a  beam  or  rafter,  moving  on  a  fulcrum,  and  extending 
to  the  centre  of  a  large  pond,  on  which  end  the  stool  used  to  be 
placed;  while,  on  the  other  hand,  Daines  Barrington,  a  learned 
antiquarian,  in  his  observations  on  the  Statutes,  40,  says,  it  is  a 
machine  anciently  used  in  the  siege  of  towns,  and  the  etymology 
is  from  the  Celtic  tre,  that  is,  ville,  and  our  own  bucket,  and  sig- 
nifies a  town  bucket.  Thus,  in  our  very  outset,  we  are  involved 
in  doubt,  and  who  shall  decide,  where  there  is  such  a  difference 
among  the  learned?  The  officer  would  not  know  xvhat  to  do, 
whether  to  fix  Nancy  James  on  a  stool  or  in  a  bucket,  whether 
she  is  to  be  run  into  the  river  on  wheels,  or  to  be  soused  into  a 
pond,  from  a  beam  or  rafter.  From  the  country  from  which  it  is 
suggested  we  have  borrowed  it,  we  could  obtain  no  information,  nor 
expect  a  model,  for  not  a  vestige  of  it  is  there  to  be  found;  unless, 
perhaps,  along  side  of  the  Rack,  (the  Duke  of  Exeter's  daughter,) 
which  is  still  shown  as  a  curiosity  by  a  yeoman  of  the  King's  guard, 
as  an  instrument  of  punishment,  which,  like  the  trebucket,  was  once 
used  in  England,  (Barrington,  366,)  for  no  poor  woman  in  that 
country  has  suffered  under  the  edge  of  a  law  so  barbarous,  for  the 
last  century — like  unsecured  armour,  it  is  hung  up  by  the  wall — 
like  the  law  of  witchcraft,  it  has  remained  unused;. for  no  one  has 
suffered  under  that  law,  either  at  the  stake  or  on  the  gibbet,  since 
the  reign  of  Charles  II. ;  although  the  law  stood  unrepealed  on  the 
Statute  Book,  until  9th  Geo.  2.,  as  our  own  law  against  the  same  of- 
fence, until  several  years  after  the  revolution ;  or,  like  the  act  against 
the  gypsies,  which  punished  those  with  death,  without  the  benefit 
of  clergy,  who  remained  one  month  within  the  realm;  and  Lord 
HALE,  in  his  Pleas  of  the  Crown,  671,  says,  "I  have  not  known 
these  statutes  much  put  in  execution,  only  about  twenty  years  since, 
at  the  Assizes  at  Bury,  about  thirteen  were  condemned  and  exe- 
cuted for  this  offence."  On  this  judgment,  Blackstone,  4th  vol. 
166,  remarks,  "but  to  the  honour  of  our  national  humanity,  there 
are  no  instances  more  modern. "  Thus  we  see  two  bloody  statutes 
repealed  by  the  voice  of  humanity,  and  not  by  positive  law;  so 
that  it  seems  most  probable  that  hanging  of  women  as  witches  and 
gypsies,  and  ducking  them  as  scolds,  ceased  about  the  same  time, 
viz.  the  time  of  the  restoration,  and  before  the  charter  to  William 
Penn.  Yet  it  is  to  be  remarked,  that  the  statute  of  6  Jac.  1,  against 
witchcraft  was  adopted  in  Pennsylvania,  and  ordered  to  be  duly 
put  in  force  and  execution;  and  in  the  first  address  of  the  elder  Mr. 
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Rawle  to  the  associated  members  of  the  Philadelphia  bar,  (which 
is  only  the  proeme  of  a  work  of  general  interest  on  the  civil  insti- 
tutions of  this  state  from  its  earliest  day;  and  from  the  great  learn- 
ing and  deep  research  of  that  eminent  lawyer,  we  may  justly  look 
for  a  work  of  vast  utility  to  all  employed  in  the  practice  or  in  the 
administration  of  the  law,)  we  have  the  record  of  a  trial  for  witch- 
craft before  the  governor  and  council,  in  which  there  was  a  verdict 
either  of  great  simplicity  or  of  deep  policy,  to  get  rid  of  a  most  in- 
sane prosecution  for  an  impossible  crime,  without  acting  in  open 
hostility  to  the  deep  rooted  prejudices  of  the  day.  The  jury  find 
"  that  Mary  Mattser  is  guilty  of  having  the  common  fame  of  be- 
ing a  witch."  Indeed,  it  appears  that  at  the  same  period,  the  race 
of  witches  and  scolds  became  extinct)  when  the  law  ceased  to  hang 
the  witches  and  duck  the  scolds.  The  instances  are  numerous  of 
statutes  being  repealed  in  fact— a  kind  of  silent  legislation.  As  to 
the  abrogation  of  statutes  by  "  non  user,"  there  may  rest  some 
doubt;  for  myself,  I  own  my  opinion  is,  that  "  non  user"  may  be 
such  as  to  render  them  obsolete,  when  their  objects  vanish  or  their 
reason  ceases.  The  common  law  (and  this  is  but  a  customary 
punishment)  what  is  it,  but  common  usage?  The  long  disuetude 
of  any  law  amounts  to  its  repeal.  Mr.  Woodeson,  in  his  second 
lecture,  (vol.  1st,  63,)  of  civil  positive  and  instituted  laws,  observes 
"  that  the  last  consideration  is  the  period  of  their  existence.'7  They 
may  be  repealed  either  expressly  or  by  implication  founded  on 
disuse.  He  cites  this  passage  from  the  Digest, — ' '  rectissime  il- 
lud  receptum  est — ut  magis  non  solus  suffragio  legislatorum  ; 
serf  etiam  tacito  consensu  omnium  per  desuetudinem  abroga- 
tur."  It  certainly  requires  very  strong  grounds  to  presume  a 
law  obsolete,  yet  as  the  whole  community  includes  as  well  the  le- 
gislative power  as  its  subjects,  total  disuse  of  any  civil  institution 
for  ages  past,  may  afford  just  and  rational  objections  against  disre- 
spected and  superannuated  ordinances.  Judge  WILSON,  (2d  Wil- 
son's  Works,  38,  39,)  observes,  "that  it  is  the  characteristic  of  a 
system  of  common  law,  that  it  may  be  accommodated  to  the  cir- 
cumstances, the  exigencies,  and  the  conveniences  of  the  people 
by  whom  it  is  appointed.  NOWJ  as  these  circumstances,  exigen- 
cies, and  conveniences  silently  change,  a  proportionate  change  in 
time  and  in  degree  must  take  place  in  the  accommodated  system; 
Time  silently  and  gradually  introduces;  it  silently  and  gradually 
withdraws  its  customary  laws."  What  was  the  criminal  punish- 
ment in  conspiracy,  the  villainous  judgment,  viz.  to  lose  the 
"  libzram  legem,"  whereby  they  are  discredited  as  jurors  or  wit- 
nesses, to  forfeit  their  goods  and  chattels  and  lands  for  life,  to 
have  their  fields  wasted,  houses  razed,  their  trees  rooted  up,  their 
own  bodies  committed  to  prison.  But  this  villainous  judgment, 
by  long  disuse,  has  become  obsolete,  it  not  having  been  pronounced 
for  ages;  but  instead  thereof,  the  delinquents  are  usually  con 
demned  to  fine  and  imprisonment,  or  the  pillory,  (4 
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136.)  The  barbarous  writ  of  attaint,  which  has  as  strong  a  founda- 
tion as  any  principle  in  common  law,  has  been  long  banished.  That 
such  crimes  and  punishments  existed  at  the  common  law,  every 
treatise  to  the  present  day  states — but  this  does  not  prove  that  they 
now  exist.  They  are  nothing  more  than  the  memorials  of  times  that 
are  past,  as  the  usages  of  our  uncivilized  ancestors;  and  in  nothing 
is  the  gradual  change  of  the  common  law  more  apparent,  and  in 
nothing  does  it  accommodate  itself  more  to  the  change  of  manners 
and  effect  of  education^  than  in  the  silent  and  gradual  disuse  of  bar- 
barous criminal  punishments.  Lambert,  who  first  published  his 
Treatise  on  the,  Office  of  Justice  of  the  Peace,  in  1610,  lib.  i.  c.  12, 
states  that  corporal  punishments  are  cither  capital,  or  not  capital; 
that  capital  are  inflicted  "sundrie  ways;  as  by  hanging,  burning, 
boiling,  pressing:  not  capital  are  of  divers  sorts,  as  cutting  off  the 
hand  or  ear,  burning  or  branding  the  hand,  face,  shoulders,  whipping, 
imprisoning, stocking,  sitting  in  the  pillory, or  on  the  cucking  stool." 
Of  this  kind  of  punishment,  our  old  laws  had  more  sorts  than  we 
now  have;  as  pulling  out  the  tongue  for  false  rumours,  cutting  off  the 
nose,  and,  for  adultery,  taking  away  the  privy  parts.  So  they  had 
more  sorts  of  punishments,  when  Lambert  wrote,  than  we  now 
have.  Biessed  be  GOD!  1  feel  a  conviction,  (and  I  have  examined 
tevery  book  upon  which  I  could  lay  my  hands,)  that  there  is  no  ju- 
dicial record,  certainly  no  report,  of  this  punishment  being  inflict- 
ed for  more  than  one  hundred  years.  The  case  in  2  Strange,  S49, 
The  King  v.  Taylor,  was  quashed  generally;  it  was  not  against 
her  as  communis  vexatrix,  but  as  calumniatrix,  et  communis 
perturbatrix ;  and,  in  The  King  v.  Margaret  Cooper,  Id.  1246, 
the  judgment  was  not  rendered  as  for  a  common  scold;  and  the  last 
of  them  was  as  long  ago  as  19th  Geo.  2,  nearly  eighty  years  ago. 
In  The  Queen  v.  Foxby,  6  Mod.  11,  in  the  second  of  Jlnne, 
the  judgment  was  likewise  arrested  for  mistake  in  the  indictment. 
The  note  of  the  reporter  is,  the  punishment  of  a  scold  is  ducking, 
but  the  counsel  for  the  prisoner  said,  "  he  knew  no  law  for  duck- 
ing of  scolds.7'  Lord  HOLT  did  not  give  any  opinion  as  to  the 
judgment;  he  only  mentioned  that  it  was  indictable  in  the  Letts, 
*'  and  that  it  was  better  ducking  in  a  Trinity,  than  a  Michael- 
mas term" — better  in  warm  than  in  cold  weather.  But  it  was  too 
much  even  for  the  gravity  of  the  grave  and  learned  Chief  Justice 
of  the  King's  Bench,  to  treat  the  subject  with  any  solemnity.  In 
page  178,  she  was  brought  up  again,  (for  the  sheriff  had  let  her  go 
at  large,)  and  the  court  let  her  run  again  until  the  next  term. 
Holt  could  not  conceal  his  contempt  for  this  farce  of  ducking; 
he  sneered  at  the  trebucket,  declaring  that  ducking  would  only 
harden  the  criminal;  and,  if  she  were  once  ducked,  she  would  scold 
all  the  days  of  her  life.  I  think  that  the  trebucket  then  made  its 
final  exit,  or  afterwards  was  only  heard  of  in  courts  of  justice,  as 
•John  Doe  and  Richard  Roe,  pledges  of  prosecution;  a  mere  nomi 
nal  thing.  Judge  WILSON,  certainly  a  learned  and  eminent 
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to  whom  the  state  committed  the  revision  of  her  laws,  in  his  third 
Tolume,  page  311,  treats  the  trebucket  with  the  same  contempt 
with  which  Lord  HOLT  had  done  before  him.  After  giving  the 
judgment  against  a  common  scold,  in  a  public  lecture,  he  sneer- 
ingly  says — "So  she  shall  be  plunged  into  the  water  by  way 
of  punishment  and  prevention;"  and  thus  scornfully  winds  up 
the  trebucket — "Our  modern  men  of  gallantry  would  not  surely 
decline  the  honour  of  her  company;  I  therefore  humbly  propose, 
that  in  future,  the  cucking  stool  shall  be  made  to  hold  double." 
And  those  only  who  knew  that  great  man,  can  form  an  idea  what 
that  look  of  scorn  was. 

This  cucking  stool  was  a  species  of  the  tumbrellum; — Lord 
COKE  laments  that  there  was  no  good  Latin  word  for  the  dung 
cart,  and  says,  that  the  pillory  and  the  trebucket  were  of  the  dung 
cart  family.  By  the  statute  51  Hen.  1.,  the  pillory  is  the  appro- 
priate punishment  for  the  bakers  who  broke  the  assize  of  bread, 
and  the  punishment  of  brocatrix,  or  a  she  brewer,  is  the  trebucket. 
Harrington,  St.  40. 

Now,  I  ask,  with  as  much  gravity  as  I  can  command,  if  Mrs. 
Thrale,  the  widow  of  the  great  brewer  Thrale,  the  rich,  learned, 
accomplished,  and  fashionable  Mrs.  Thrale,  had  not  put  sufficient 
malt  in  her  liquor,  if  she  should  be  exposed  to  the  punishment  of 
the  cucking  stoolrand  be  ducked  in  stinking  water;  or  if  the  cele- 
brated Dr.  Johnson,  the  leviathan  of  learning,  the  executor  of  Mr. 
Thrale's  will,  had  broken  the  assize,  if  the  pillory  would  have 
been  his  punishment?  for  I  think  we  are  informed  by  Mr.  Bos- 
well,  that  he  saw  him  in  the  brewery,  attending  to  its  concerns, 
and  bustling  about,  with  his  ink-horn  tied  to  the  button  of  his  coat: 
or  would  he  be  ducked  in  stercore,  for  Jacobs,  in  his  Dictionary, 
informs  us,  the  trebucket  was  a  punishment  for  brewers  and  ba- 
kers, who  were  ducked  in  stercore,  or  in  stinking  water;  and  we 
must  never  forget,  that  the  law  professes  equality  of  punishment; 
that  the  common  law,  which  stamps  freedom  and  equality  upon  all 
who  are  subject  to  it,  which  protects  and  punishes  with  an  equal 
hand  the  high  and  the  low,  the  proud  and  the  humble,  I  say  pro- 
fesses, for  in  the  trebucket  punishment  we  shall  presently  see,  that 
it  was  never  intended  for  the  rich,  and  never  was  inflicted  on  beau- 
ty and  youth.  These  scolds  were  indictable  in  the  sheriff's  tourn — 
in  terms  de  la  hy,  this  is  the  definition:  "a  cucking  stool  is  an 
engine,  invented  for  the  punishment  of  scolding  and  unquiet  wo- 
men, and  by  the  judgment  in  Eyre,  in  the  time  of  Edward  III., 
a  pillory  and  a  tumbrel  were  appendant  to  a  leet,  without  which 
right  cannot  be  administered  within  the  view."  Very  possibly, 
as  both  men  and  women  were  in  those  days  rude  and  disorderly, 
the  women  were  put  in  the  trebucket  and  the  men  in  the  pillory, 
for  disturbing  or  making  a  noise  in  this  great  court;  and  Lord  COKE, 
Inst.  219,  says,  "furca,  pillore  et  tumbrel  appendant  al  view  de 
frank  phdge,  and  every  one  who  hath  a  leet  or  market,  ought  to 
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have  a  pillory  and  trebucket  to  punish  offenders;  for  want  whereof, 
the  lord  may  be  fined,  or  his  liberty  seized."  And  this  is  something 
like  the  heritable  jurisdiction  in  Scotland,  only  that  was  more  ex- 
tensive; for  it  added  to  the  pillory  and  the  tumbrel,  the  gallows. 
There  is  no  ground,  whatever  may  be  the  antiquated  theory  of  the 
law,  that  it  now  exists  in  fact  and  in  practice,  as  a  legal  punishment. 
Harrington  says,  it  was  a  punishment  formerly  used  in  this  country 
for  female  offenders,  aod  not  confined  to  the  offence  of  scolding; 
and  Jacobs  says  the  punishment  is  disused.  Mr.  Morgan,  one  of 
his  editors,  informs  us,  that  he  saw  the  remains  of  one  on  a  pri- 
vate estate  in  Warwickshire',  and  Mr.  Tomlins,  in  his  last  edition 
of  this  work,  mentions  there  had  been  one,  which  had  lately  been 
removed,  at  B anbury t  in  Oxfordshire,  but  that  was  not  a  machine 
for  legal  punishment,  but  was  used  to  make  sport  for  the  mob,  in 
ducking  common  women;  for  this  usage,  this  propensity  to  duck- 
ing women,  was  pretty  inveterate.  Old  women  were  generally 
ducked  by  the  common  people,  by  way  of  primary  or  experimental 
trial,  before  they  were  delivered  over  to  the  civil  magistrate  to  be 
hanged  as  witches.  Many  of  the  accused  died  under  the  experi- 
ment. This  does  not  depend  on  a  work  of  fiction,  (many  of  which, 
in  the  present  day,  present  the  real  manners  and  habits  of  the  times 
in  which  they  lay  the  scenes,)  but  on  authentic  history. 

I  do  not  know  that  all  the  members  of  the  court  agree  with  mo 
in  the  conclusion,  as  to  the  abrogation  of  this  punishment  in  Eng- 
land by  disuse;  but  in  the  inquiry  most  important,  there  is  no  differ- 
ence of  opinion.  We  all  agree  in  this,  that  this  customary  ancient 
punishment  for  ducking  scolds  was  never  adopted,  and  therefore 
is  not  the  common  law  of  Pennsylvania. 

It  has  been  already  stated,  that  the  ducking  stool,  cucking  stool, 
or  choaking  stool,  (quocunque  nomine  gaudet,)  and  the  pillory, 
the  collisstrigium,  or  neck  stretch,  are  punishments,  ejusdem  ge- 
neris, of  the  same  family,  of  the  dung  cart  race — and  were  in- 
tended, magis  ad  ludibrium,  quam  in  pxnam.  Harrington, 
41,  63.  In  The  King  v.  Beard-more,  Mr.  Justice  DENJVISON 
says,  "  that  standing  with  the  head  in  the  pillory  is  byway  of  dis- 
grace, ad  ludibrium,  which  is  the  intent  of  this  kind  of  punish- 
ment;" and  it  is  very  certain,  that  the  legislature  never  considered 
the  ducking  stool  a  legal  punishment,  which  could  be  inflicted  by  the 
sentence  of  the  law,  or  when  they  abolished  the  pillory  and  whip- 
ping post,  &c.  they  would  have  included  it.  The  object  of  the 
framersof  the  act  of  1790,  was  the  abolition  of  all  infamous,  disgrace- 
ful public  punishments — all  cruel  and  unnatural  punishments — for 
all  the  classes  of  minor  offences  and  misdemeanors,  to  which  they 
had  been  before  applied.  This  was  the  object  of  the  author  of  our  hu- 
mane penal  code.  I  need  not  mention  the  name  of  Mr.  Bradford, 
to  whom  the  civilized  world  is  so  much  indebted;  and  the  wisdom, 
humanity,  and  policy  of  our  Pennsylvania  plan,  has  crossed  the 
Atlantic — England,  attached  as  she  is  to  her  own  system,  has 
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adopted  ours;  and  very  lately,  by  stat.  56  Geo.  3.,  has  abolished 
pillory,  in  all  cases  but  perjury  and  subornation  of  perjury.  Long 
before  to  the  honour  of  her  humanity,  in  the  case  of  punishments 
inflicted  for  clergiable  offences,  she  had  extended  the  benefit  of 
clergy  to  women,  provided  that  the  whipping  should  be  in  private, 
and  in  the  presence  of  the  female  sex  alone,  19  Geo.  2.  c.  26;  and 
I  believe  the  punishment  of  whipping,  as  to  females,  has  been  alto- 
gether abolished.  The  late  Judge  INGERSOLL,  a  name  respected 
and  honoured,  when  attorney  general,  in  his  report  to  the  legisla- 
ture in  1813,  stated,  that  by  several  acts  of  assembly,  "  cruel  and 
unnatural  punishments,  which  tended  only  to  harden  and  confirm 
the  criminal,  had  been  abolished  for  all  inferior  offences."  It  is 
apparent  that  those  two  distinguished  men  were  of  opinion,  that  all 
infamous  corporal  punishments,  and  disgraceful  public  spectacles, 
ad  ludibrium,  were  abolished;  and  that  the  legislature  so  consi- 
dered it  when  they  passed  the  several  acts,  reforming  the  penal 
laws,  I  think  we  have  the  most  conclusive  evidence.  The  sangui- 
nary code  of  England  could  be  no  favourite  with  William  Penn 
and  his  followers,  who  fled  from  persecution.  Cruel  punishments 
were  not  likely  to  be  introduced  by  a  society  who  denied  the  right 
to  touch  the  life  of  man,  even  for  the  most  atrocious  crime.  For 
had  they  brought  with  them  the  whole  body  of  the  British  crimi- 
nal law,  then  we  should  have  had  the  appeal  of  death,  and  the  im- 
pious spectacle  of  a  trial  by  battle  in  a  Quaker  colony;  and  it  is 
worthy  of  remembrance,  that  the  charter  of  William  Penn  em- 
powered him,  with  the  advice  and  assent  of  the  freemen,  to  make 
laws  for  their  own  government,  and  until  this  was  done,  the  laws  of 
England,  in  respect  to  real  and  personal  property,  and  as  to  felonies, 
xvere  to  continue  the  same.  Thus,  as  to  misdemeanors,  the  common 
Jaw  punishments  were  not  brought  over  by  the  first  settlers.  The 
first  body  of  laws,  (called  the  great  body  of  laws,)  contains  an  act 
passed  in  1682,  against  scolding,  imposing  the  penalty  five  shillings, 
or  three  days'  confinement  at  hard  labour.  (Chap.  34.)  The  second 
act,  in  1683,  (chap.  12,)  inflicts  the  same  penalty,  or  standing- 
one  hour  in  the  most  public  place,  with  a  gag  in  the  mouth;  and, 
eleven  years  after  this,  in  1693,  in  the  petition  of  right  to  Gover- 
nor Fletcher,  they  state  that  the  laws  contained  in  that  list  had  not 
been  repealed  by  the  King  in  council,  and  that  it  had  pleased  the 
King  and  Queen  so  tenderly  to  regard  their  happy  government,  as 
to  confirm  their  own  laws  and  constitutions,  so  fitly  accommodated 
to  their  circumstances,  and  conclude  by  earnestly  desiring  him  to 
govern  them  according  to  these  laws,  including  the  laws  against 
scolding;  and  the  governor  commanded  them  to  be  enforced. 
These  acts  certainly  continued  in  force  until  1770,  when  another 
act  against  scolding  passed,  inflicting  the  same  penalty,  of  impri- 
sonment five  days  at  hard  labour,  or  to  be  gagged  and  stand  at  some 
convenient  place,  at  the  discretion  of  the  magistrate.  These  acts 
are  not  in  the  printed  laws,  but  were  prpcured  by  me  from  the  SD? 
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cretary's  office.  The  act  of  1770  was  repealed  by  the  Queen  in 
council,  but  I  have  not  been  able  to  find  the  repeal  of  the  acts  of 
1GS2  and  16S3.  It  seems  to  have  been  the  opinion  of  the  late 
Judge  BRADFORD,  that  all  in  the  great  body  of  laws  was  repealed, 
and  I  would  not  venture  totally  to  dissent  from  so  high  an  autho- 
rity, though  I  must  confess  I  think  this  very  doubtful.  Nor  do  I 
see  how,  consistently  with  the  charter,  this  could  otherwise  be  re- 
pealed, than  by  act  of  assembly.  If  they  were  not  directly  re- 
pealed, they  were  not  virtually  repealed  by  the  repeal  of  the  act  of 
1700.  Certain  of  these  laws  were  enforced  by  indictment  in  1685, 
as  appears  in  Hull's  Journal  of  Jurisprudence,  (1st  vol.  No.  III. 
p.  324.)  One  Kambo  was  tried  ami  convicted  of  fornication,  and 
enjoined  to  marry  the  woman  he  had  seduced,  or  pay  a  fine  of  ten 
pounds.  The  law  of  1700  differed  in  some  respects;  its  repeal 
left  the  others  in  full  force.  Because  the  people  did  not  obtain  a 
sanction  from  the  crown  to  the  act  of  1700,  it  by  no  means  fol- 
lowed that  they  were  deprived  of  the  former  laws,  and  the  com- 
mon law  forced  on  them.  Mr.  Smith,  in  his  edition  of  the  laws, 
gives  us  the  heads  of  the  several  laws  contained  in  the  great  body 
of  laws,  including  these  two,  and  adds  this  note: — "  Most  of  these 
laws  mentioned  In  the  foregoing  list,  were  subsequently  supplied; 
the  remainder  became  obsolete."  Whatever  be  the  fact,  the  con- 
clusion is  the  same, — that  the  common  law  punishment  of  ducking 
was  not  received  nor  embodied  by  usage,  so  as  to  become  a  part  of 
the  common  law  of  Pennsylvania.  It  was  rejected,  as  not  accom- 
modated to  the  circumstances  of  the  country,  and  against  all  the 
notions  of  punishment  entertained  by  this  primitive  and  humane 
community;  and,  though  they  adopted  the  common  law  doctrines 
as  to  inferior  offences,  yet  they  did  not  follow  their  punishments. 
One  remarkable  instance  I  will  notice.  A  gross  libel  in  England 
xvas  sometimes  punished  by  the  pillory:  I  believe  Mr.  Prynne 
lost  both  his  ears.  Though  the  offence  is  the  same  here,  yet  the 
sentence  is  very  different.  It  is  not  true,  that  our  ancestors  brought 
with  them  all  the  common  law  offences;  for  instance,  that  of  cham- 
party  and  maintenance,  this  court  decided  in  Sloever  v.  Whit- 
man's Lessee,  6  Binn.  410,  did  not  exist  here.  I  do  not  find  the 
rule  on  this  subject  more  satisfactorily  laid  down  any  where,  than 
Ly  the  Chief  Justice,  iu  The  Guardians  of  the  Poor  of  Philadel- 
phia v.  Greene,  5  Binn.  558.  Every  country,  he  observed,  had 
its  common  law — ours  is  composed  partly  of  the  common  law  of 
England,  and  partly  of  our  own  usages.  Our  ancestors,  when 
they  emigrated,  took  with  them  such  of  the  English  principles  as 
were  convenient  for  the  situation  in  which  they  were  about  to 
place  themselves.  By  degrees,  as  circumstances  demanded,  we 
adopted  the  English  usages,  or  substituted  others  better  suited  to 
our  wants;  until  before  the  revolution,  we  had  formed  a  system  of 
our  own,  founded  in  general  on  the  English  constitution,  but  not 
without  considerable  variation:  and  in  nothing  was  the  variation 
VOL.  xir.  2  G 
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greater,  than  in  the  trial  and  punishment  of  crimes.  Judge  CHASE, 
in  The  United  Stales  v.  IVorrall,  2  Dall.  384,  on  the  same  sub- 
ject, thus  expresses  himself:  "When  the  American  colonies  were 
iirst  settled  hy  our  ancestors,  it  was  held,  as  well  among  the  set- 
tlers as  by  the  judges  and  lawyers  of  England,  that  they  brought 
hither,  as  their  birthright  and  inheritance,  so  much  of  the  common 
law  as  was  applicable  to  their  local  situation  and  change  of  circum- 
stances; but  each  colony  judged  for  itself  what  part  of  the  common 
law  was  applicable  to  its  new  condition,  and  by  various  modes,  by 
legislative  acts,  by  judicial  decisions,  or  by  constant  usage,  adopt- 
ed some  parts  and  rejected  others."  Here  all  our  legislation  has 
been  opposed  to  this  punishment — judicial  decisions  there  are  none. 
I  cannot  give  to  the  two  precedents  from  the  Quarter  Sessions  of 
Philadelphia,  the  weight  of  decisions.  In  Wintfs  Dialogues, 
(Eunomus,)  there  is  a  scale  given,  by  which  the  weight  of  legal 
precedents  may  be  measured.  Precedents  sub  silentio  would  ob- 
tain the  lowest  place.  Next  above  these,  (though  in  comparison 
the  first  are  almost  as  the  freezing  point  in  the  thermometer  to  the 
spring  temperature,)  I  consider  an  opinion  of  a  judge  at  nisi prius; 
the  determination  of  any  court  in  Westminster  Hall  much  higher 
than  this;  that  very  determination  confirmed  by  another  court  on 
writ  of  error;  and  the  highest  of  all,  the  determination  of  the  same 
in  a  court  of  last  resort.  The  two  instances  in  the  Quarter  Ses- 
sions, which  are  principally  relied  upon  to  sustain  the  judgment, 
are  too  slight  a  foundation  on  which  to  rest  a  sentence,  so  hostile 
to  all  the  policy  and  humanity  of  our  penal  code,  and  so  much  op- 
posed to  the  sense  of  the  community.  Common  law  rights  are  to 
be  found  in  the  opinions  of  lawyers  delivered  by  axioms;  or  in  ju- 
dicial decisions,  well  considered  and  established;  or  to  be  collected 
from  the  universal  usage  through  the  country.  What  is  the  evi- 
dence here?  In  1769,  eighty  years  after  the  settlement  of  the 
colony,  in  The  King  v.  Mary  Conway,  the  indictment  was 
against  her  as  a  common  scold:  she  pleaded  guilty.  The  sentence 
was,  that  she  should  be  publicly  ducked  at  the  end  of  Market 
street  wharf,  in  the  Delaivare.  All  this  passed  without  debate, 
and,  we  may  presume,  without  the  assistance  of  counsel  for  the 
woman.  In  1779,  ten  years  after,  there  was  a  trial  and  convic- 
tion—  The  State  v.  Jinn  Maize — and  the  same  sentence.  In 
1781,  there  was  an  indictment  for  the  same  offence,  against  Mary 
Swann — verdict,  guilty;  continued  for  advisement;  continued  from 
March,  1781,  to  June,  1782,  when  there  is  this  most  extraordi- 
nary entry: — "Defendant  having  demeaned  herself  peaceably,  kept 
under  further  advisement;  and,  in  the  next  term,  on  motion  of 
Mr.  Bankson,  the  defendant  was  recognised,  that  she  will,  within 
one  month,  leave  the  neighbourhood  and  pay  the  costs."  The 
highly  respectable  court,  whose  decision  we  are  now  revising, 
were  probably  governed  by  these  precedents,  considering  them 
exclusive  evidence  of  the  adoption  of  this  punishment,  and  making 


Decem.  1824.]         OF  PENNSYLVANIA.  235 

(James  v.  The  Commonwealth.) 

it  the  law  of  the  land.  And  I  am  satisfied  that  it  will  afford  to 
every  member  of  it  great  satisfaction  to  have  the  error  corrected, 
in  a  judgment  which  they  most  conscientiously,  and,  as  we  are 
informed,  most  reluctantly  gave,  having  first  called  upon  the  de- 
fendant's counsel  to  suggest-  any  reason  why  it  should  not  be  given; 
and,  when  it  was  given,  recommending  a  writ  of  error,  and  hu- 
manely suspending  the  execution  of  the  sentence,  until  the  opinion 
of  this  court  should  be  taken: — the  entry  in  the  last  case  overturn- 
ing every  thing  like  proving  a  settled  usage.  Why  this  long  de- 
lay? Why  enter  into  a  compromise  with  the  woman?  Why  dis- 
pense with  the  judgment  of  the  law?  Because  they  were  doubtful 
of  the  sentence  to  be  given;  therefore  they  were  glad,  as  well  as 
the  neighbourhood,  to  get  rid  of  her.  Mr.  Bradford  was  then 
Attorney  General — most  probably,  all  was  transacted  under  his  ad- 
vice— we  can  thus  readily  account  for  this  unusual  judgment.  The 
Court  of  Quarter  Sessions  was,  when  this  judgment  was  given, 
composed  entirely  of  men  who,  (however  high  their  standing  in 
society,  and  however  intelligent,)  were  unversed  in  law.  Since 
17S.2,  until  the  last  case  in  the  Mayor's  Court,  forty  years  ran 
round,  and  there  has  been  no  instance  of  this  punishment.  There 
has  been  one  of  an  acquittal.  That  case,  therefore,  proves  nothing. 
This  is  a  very  different  question  from  the  common  law  rules  of 
real  and  personal  property, — the  modes  of  acquisition  and  aliena- 
tion of  estates.  For  although  the  reasons  of  many  of  those  rules 
have  ceased,  yet  it  might  be  dangerous,  on  that  account,  to  abolish 
them;  as  it  would  lessen  the  security  of  property,  of  titles  to  land, 
which  should  always  be  firm  and  stable;  and,  by  the  charter,  they 
were  to  remain  the  same  as  in  England,  except  when  altered  by 
the  representatives  of  the  people.  But  I  am  far  from  professing  the 
same  reverence  for  all  the  degrading  and -ludicrous  punishments  of 
the  early  days  of  the  common  law — I  am  far  from  thinking  that  this 
is  an  unbroken  pillar  of  the  common  law,  or  that  to  remove  this 
rubbish,  would  impair  a  structure,  which  no  man  can  admire  more 
than  I  do.  But  I  must  confess,  I  am  not  so  idolatrous  a  worshipper 
as  to  tie  myself  to  the  tail  of  this  dung-cart  of  the  common  law.  In 
coming  to  the  conclusion,  that  the  ducking  stool  is  not  the  punish- 
ment of  scolds,  I  do  not  take  into  consideration  the  humane  provi- 
sions of  the  constitution  of  the  United  States  and  of  this  state,  as 
to  cruel  and  unusual  punishments,  further  than  they  show  the  sense 
of  the  whole  community.  If  the  reformation  of  the  culprit,  and 
prevention  of  the  crime,  be  the  just  foundation  and  objects  of  all 
punishments,  nothing  could  be  further  removed  from  these  salutary 
ends,  than  the  infliction  in  question.  It  destroys  all  personal  re- 
spect— the  women  thus  punished,  would  scold  on  for  life,  and  the 
exhibition  would  be  far  from  being  beneficial  to  the  spectators. 
What  a  spectacle  would  it  exhibit!  What  a  congregation  of  the 
idle  and  disorderly,  of  black  and  white  spirits!  and  the  day  would 
produce  more  scolding^  in  this  polite  city,  than  would  otherwise 
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take  place  in  a  year.  The  city  is  rescued  from  this  ignominious 
and  odious  show,  and  the  &tate  from  the  opprobrium  of  the  conti- 
nuance of  so  barbarous  an  institution;  which  would  pluck  from  the 
brow  of  our  legislators,  that  diadem  of  humanity,  which  the  civil- 
ized world  has  awarded.  The  courts  of  our  sister  states  of  New 
York  and  Massachusetts,  governed  by  the  same  common  law  as 
we  are,  have  declared  that  this  strange  and  ludicrous  punishment 
no  longer  exists  with  them.  Although  I  admire  the  impartiality 
of  the  first  laws  against  scolding,  confirmed  by  Governor  Fletcher, 
in  the  punishment  of  men  and  women  equally,  as  the  offence  (if  it 
be  an  indictable  one,  or  within  the  control  of  human  laws,)  would 
be  common  to  both  sexes — yet  I  cannot  applaud  their  justice  or 
equality,  in  a  country  where  all  are  born  equally  free  and  inde- 
pendent, and  where  there  is  no  distinction  of  ranks;  for  it  is  only 
the  poor  who  are  to  be  gagged — a  woman  was  not  gagged  for  scold- 
ing, but  because  she  was  so  very  poor  as  not  to  be  able  to  raise 
five  shillings.  But  this  was  treading  in  the  steps  of  ancient  legis- 
latures, which  punished  the  peccant  member,  and  commuted  the 
offence  for  money;  and  it  was  following  the  principle  of  the  tum- 
bril law,  which  was  a  punishment  and  a  disgrace,  fixed  on  the  poor 
only;  for  Lord  COKE,  in  his  chapter  on  the  trebucket,  says,  (3  List. 
220,)  "  Nobiles  mag  is  plectuntur  pecunia,  plebii  vero  in  cor- 
pore." 

In  considering  this  question,  I  own,  I  have  some  hesitation  in  de- 
ciding whether  the  offence  of  communis  vexatrix  exists  as  indict^ 
able,  but  I  have  acceded  to  the  opinion  of  the  Chief  Justice  and 
my  brother  GIBSON;  it  now  is  to  be  considered  as  indictable  and 
punishable  as  a  common  nuisance,  by  fine,  or  by  fine  and  impri- 
sonment, at  the  discretion  of  the  court,  the  acts  of  assembly  being 
obsolete,  and  the  common,  law  punishment  of  ducking,  not  being 
received  here;  and  I  join  in  the  hope  of  a  learned  antiquarian  and 
jurist  of  our  own  country,  "that  we  shall  hereafter  hear  nothing 
of  the  ducking  stool,  or  other  remains  of  the  customs  of  barbarous 
Eges."  Duponce.au  on  Jurisdiction,  96.  It  is  therefore  the  opinion 
of  the  court,  that  the  judgment  of  the  Court  of  Quarter  Sessions 
be  reversed. 

Judgment  reversed. 

NOTE. — So  late  as  the  22d  of  Hen.  8.  an  act  passed  for^the  punishment  of  one 

JRouse ,  a  cook,  who  had  poisoned  seventeen  persons  of  the  family  of  the  Bishop 

of  RocJiesler,  two  of  whom  died.  By  an  ex  post  facto  law,  this  was  made  treason, 
and  he  was  ordered  to  be  thrown  into  boiling  water;  the  idea  of  which  punish- 
ment, as  Harrington  suggests,  was  because  he  wus  a  cook.  Bar.  356.  Such  were 
the  barbarous  institutions  of  the  age.  This  punishment  accorded  with  the  savage 
cruelty  of  the  monarch,  and  was  recommended  by  its  quaintness — to  boil  a  cook  was 
quite  a  royal  joke  ;  as  the  Duke  of  Clarence  was  drowned  in  a  butt  of  Malmsey,  a 
favour  granted  him  by  the  King ;  a  whimsical  choice,  says  Hume,  which  implied, 
that  he  had  an  extraordinary  passion  for  thut  liquor. 
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BUTLER  against  The  COMMONWEALTH. 

IN  ERROR. 

To  utter  and  publish  a  counterfeit  note  of  a  private  unauthorized  banker,  knowing 
it  to  be  counterfeit,  is  an  indictable  offence. 

THE  plaintiff  in  error,  William  Butler,  was  convicted  and  sen- 

the  Mayor's  Court  of  the  city  of  Philadelphia,  on  an 

!;arging  him  wifh  having  uttered  and  published,  a 

counterfeit  note  for  the  payment  of  money  issued  by  Stephen  Gi- 

rard,  a  private  banker,  knowing  the  same  to  be  counterfeit,  with 

intent  to  defraud  Ann  Mussina. 

The  record  being  brought  into  this  court  by  writ  of  error, 
JBreti'.ster  contended,  on  behalf  of  the  plaintiff  in  error,  that  the 
offence  with  which  he  was  charged  was  not  indictable;  and  referred 
to  the  acts  of  assembly,  of  the  2lst  of  March,  1814,  sect.  13,  17, 
Purtf.  Dig.  60,  and  "the  act  of  the  22d  of  March,  1S17,  sect.  1, 
2,  7,  Purd.  Dig.  62. 

Peltit,  for  the  commonwealth. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  J.  Did  it  conclusively  appear,  that  the  legislature  in- 
tended to  forbid  the  circulation  of  the  notes  of  unauthorized  bank- 
ers, it  would  be  our  duty,  in  furtherance  of  their  intention,  to 
declare  the  passing  of  the  note,  for  which  the  plaintiff  in  error  is 
indicted,  not  to  be  an  offence.  But  there  is  such  moral  turpitude 
in  the  act,  and  it  is,  in  its  consequences,  so  prejudicial  to  the  public, 
that  nothing  but  the  clearest  expression  of  the  legislative  will  would 
justify  us  in  saying  that  those  who  receive,  and  by  their  acts  give 
currency  to  the  notes  of  unauthorized  bankers,  are  not  within  the 
protection  of  the  law.  The  legislature  have  prohibited  the  issuing 
of  notes,  in  the  nature  of  hank-notes  by  individuals,  or  associations 
who  have  not  been  incorporated  for  the  purpose;  and,  with  the 
intention  of  impeding  their  circulation,  at  one  time  went  further, 
by  declaring  them  void  in  the  hands  of  the  holder.  Experience, 
however,  soon  proved,  that  to  prevent  their  circulation  was  impos- 
sible; and  that  to  prohibit  the  recovery  of  them  by  action,  was  ra- 
ther an  encouragement  to  the  issuing  of  them  than  a  restraint;  in 
consequence  of  which,  the  impediment  attempted  to  be  thrown  in 
the  way  of  their  circulation  was  withdrawn,  by  declaring  that  suits 
might  be  maintained  on  them;  while  the  prohibition  against  the 
issuing  of  them,  was  suffered  to  remain.  On  what  ground,  then, 
can  it  be  maintained,  that  it  is  not  indictable  to  utter  and  publish 
them,  knowing  them  to  be  forged.  They  are  as  available  in  the 
hands  of  the  holder,  as  if  they  were  lawfully  issued,  and  under  our 
act  of  assembly  are  the  subject  of  larceny.  It  would  be  going,  too 
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far,  then,  to  say  that  the  public  should  be  exposed  to  the  frauds  of 
a  most  unprincipled  class  of  offenders,  on  the  ground  of  a  supposed 
policy  in  restraining  the  circulation  of  a  species  of  paper  currency, 
which  is  expressly  declared  to  be  available  in  the  hands  of  the 
holder,  merely  because  the  legislature  has  imposed  a  penalty  on 
the  issuing  of  it.  I  am  therefore  satisfied,  that  the  judgment  of  the 
court  below  is  warranted  by  the  law. 

Judgment  affirmed. 


[PHILADELPHIA,  JAXUARY  3,  1825.] 

THOMMON  and  another  against  KALBACH  and  others. 

IN   ERROR. 

After  an  admission  by  a  defendant,  that  he  had  at  one  time  been  interested  in  a 
firm,  and  that  the  first  entry  in  the  books  of  the  firm  had  been  occasioned  by  hb 
liaving  received  a  dividend  of  the  profits,  the  books  maybe  given  in  evidence  to 
explain  the  nature  of  his  interest,  and  to  show  the  extent  of  his  admission  ;  not- 
withstanding  he  at  the  same  time  asserted,  that  his  connexion  with  the  partner- 
ship had  ceased  before  certain  notes,  signed  by  the  firm,  and  upon  which  the  suit 
was  founded,  were  issued. 

The  jury  should  be  permitted  to  judge  of  the  meaning  of  the  admission ;  and  it  is 
error  to  withdraw  the  decision  from  them. 

THE  record  of  this  case  being  returned,  on  a  writ  of  error  to  the 
District  Court  for  the  city  and  county  of  Philadelphia,  together 
with  three  bills  of  exceptions  to  evidence,  and  a  fourth,  to  the  opin- 
ion of  the  court,  it  appeared,  that  the  plaintiffs  in  error  had  brought 
suit  in  the  court  below,  against  the  defendants  in  error,  Henry 
Kalbach,  David  Landis,  and  Abraham  Landis,  upon  three  pro- 
missory notes,  signed,  "  Kalbach  and  Landis,"  and  their  object 
was  to  show,  that  Abraham  Landis  was  a  partner  in  that  firm, 
and  therefore  liable  for  the  payment  of  the  notes.  In  prosecution 
of  this  object,  they  proved  that  Abraham  Landis  had  said  he  was 
interested  in  the  firm  of  Kalbach  and  Landis,  and  then  offered 
in  evidence  the  books  of  the  firm.  The  rejection  of  the  books  by 
the  court,  was  the  foundation  of  the  first  bill  of  exceptions. 

The  plaintiffs  then  proved,  that  in  a  conversation  between  a 
xvitness  and  Abraham  Landis,  he  denied  that  he  was  a  partner, 
but  said  that  the  first  entry  in  the  books  was  occasioned  by  His 
having  been  interested  at  first,  and  that  he  had  received  a  dividend 
of  about  eleven  hundred  dollars,  which  appeared  in  the  books,  and 
was  made  on  the  1st  of  May,  1815,  when  his  interest  ceased  The 
books  of  the  firm  were  then  offered  again,  for  the  purpose  of  show- 
ing, in  the  first  place,  the  interpretation  and  meaning  of  the  ex- 
pressions used  by  Abraham  Landis,  in  reply  to  the  inquiry  of 
the  witness  relative  to  the  entry  in  the  books;  and,  in  the  second 
place,  the  liability  of  Abraham  Landis,  in  case  notice  was  not 
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given  of  the  dissolution  of  the  partnership,  even  if  it  did  take  place 
as  alleged,  on  the  1st  of  May,  IS  15.  The  court  again  rejected  the 
evidence,  and  sealed  a  second  bill  of  exceptions. 

The  plaintiffs  having  further  given  in  evidence,  that  a  person  in 
the  presence  of  Abraham  Landis  had  said,  that  when  Kalbach 
and  Landis  entered  into  a  speculation  in  salt,  Abraham  Landis 
declined  having  any  thing  to  do  with  it,  and  that  his  interest  in  the 
partnership  had  ceased,  and  that  Abraham  Landis  did  not  deny 
these  facts,  a  third  time  offered  in  evidence  the  books  of  the  firm, 
which  being  rejected  by  the  court,  a  third  bill  of  exceptions  was 
taken  to  its  opinion. 

An  exception  was  likewise  taken  by  the  plaintiffs'  counsel  to 
the  charge  of  the  court,  because  it  stated — 

"  1.  That  an  interest  in  partnership  did  not  imply  partnership, 
and  that  the  expression  might  mean,  that  a  person  had  an  interest 
in  a  trade,  and  the  pro-Its  of  it,  by  lending  money  to  the  firm  at  a 
certain  premium,  for  the  payment  whereof  his  reliance  was  on  the 
trade  turning  out  profitably,  and  therefore  he  would  not  be  a  partner. 

"2.  That  no  notice  of  the  dissolution  of  a  partnership  was  neces- 
sary, when  the  party  had  not  shown  previous  dealings  with  the 
firm;  the  plaintiffs  contending,  that  general  notice  is  in  such  case 
indispensable. 

"  3.  The  court  should  have  permitted  the  jury  to  judge  of  the 
expression,  interest  in  the  partnership,  instead  of  which  they 
stated  peremptorily,  that  it  did  not  imply  partnership. 

"  4.  The  tendency  and  import  of  the  charge  are,  that  a  partici- 
pation in  profits  may  exist,  without  a  corresponding  liability  for 
losses." 

«/".  R.  Ingersoll,  for  the  plaintiffs  in  error,  cited,  Williams  v. 
Keats,  2  Stark.  290.  Lansing  v.  Game,  2  Johns.  300.  Whiting 
v.  Stirling,  14  Johns.  215.  Widdifield  v.  Widdi field,  2  Binn. 
249.  Drake  v.  Ehvin,  1  Caines.  184. 

Philips,  for  the  defendants  iu  error. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  J.  I  can  see  no  reason  for  rejecting  the  partnership 
books,  after  proof  had  been  made  of  the  admission  by  Abraham 
Landis,  that  he  had  at  one  time  been  interested  in  the  firm  of 
Kalbach  and  Landis,  and  that  the  first  entry  in  those  books  had 
been  occasioned  by  his  having  received  a  dividend  of  the  profits. 
I  grant,  that  to  connect  him  with  the  firm,  proof  extrinsic  to  the 
books  ought  first  to  be  made,  and  that  his  admission  of  an  interest 
in  the  concern  was  not  free  from  all  ambiguity.  But  it  was  to  re- 
move that  difficulty,  by  the  production  of  something  to  which  he 
had  directly  referred,  and  not  as  original  evidence  of  partnership, 
that  the  books  were  offered.  He  had  admitted  a  connexion  of  some 
sort  with  the  firm;  under  which  he  had  received  a  dividend  of 
eleven  hundred  dollars,  which  appeared  on  the  books;  and  that 
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the  entry  had  been  made  in  consequence  of  his  having  been  thus 
interested.  Can  it  be  doubted,  then,  that  the  books  were  evidence 
to  explain  the  nature  of  his  interest,  and  show  the  extent  of  his 
admission?  By  the  avowal  of  a  connexion  with  the  firm,  which 
authorized  the  introduction  of  his  name  into  the  partnership  books, 
as  a  party  beneficially  interested,  he  made  those  books  his  own, 
and  rendered  them  competent^  evidence  against  himself.  But 
granting  that  "all  he  said  must  be  taken  together,  yet  that  is  con- 
clusive only  on  the  court,  as  to  the  competency  of  every  part  of  an 
admission,  and  not  on  the  jury,  who,  if  their  consciences  he  satis- 
fied by  circumstances  aliunde,  may  disregard  those  parts  of  a  con- 
fession, which  go  to  avoid  the  effect  which  the  other  parts  of  it 
would  otherwise  have.  It  is  immaterial,  therefore,  to  the  compe- 
tency of  the  books,  that  Abraham  Landis  at  the  same  time  assert- 
ed, that  his  connexion  with  the  firm  had  ceased,  before  delivery 
of  the  notes,  which  are  the  foundation  of  the  action.  But  even 
admitting  his  assertion  to  be  true,  he  might  nevertheless  be  liable, 
under  circumstances,  on  the  ground  of  that  connexion:  as,  if  the 
plaintiffs  had  dealt  with  the  firm,  and  had  not  had  notice  of  any 
change  or  dissolution  of  the  partnership.  It  is  clear,  then,  that 
the  books  having  been  spoken  of  by  Abraham  Landis,  in  refer- 
ence to  a  connexion  between  him  and  the  firm,  were  competent 
evidence  as  part  of  his  admission,  to  show  the  existence  of  the 
partnership  which  the  plaintiffs  sought  to  establish. 

Exceptions  are  also  taken  to  the  charge,  none  of  which  is  sus- 
tained except  one.  The  jury  should  have  been  permitted  to  judge 
of  the  meaning  of  the  admission  by  Abraham  Landis,  that  he  had 
an  interest  in  the  concern,  and  this  rather  seems  to  have  been 
withdrawn  from  them:  but  the  judgment  is  reversed,  mainly  on 
the  ground  of  the  exception  to  the  evidence. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


[PUIlABEtPHIA,  jAXVABr  10,  1825.] 

SMITH  and  another,  surviving  Executors  of  SMITH,  against 
SHULER  and  another. 

IN    ERROR. 

An  ejectment  may  be  supported  on  a  mortgage,  payable  by  instalments,  before  all 
the  instalments  become  clue. 

ERROR  to  Lchigh  county,  in  an  ejectment  brought  by  the  execu- 
tors of  Frederick  Smith,  deceased,  against  Daniel  Shuler  and 
Mark  JVcidnecht.  The  plaintiffs  claimed  under  a  mortjingr-,,  given 
by  a  certain  Jacob  Buck  to  Frederick  Smith.  The  defendants 
made  title  under  the  same  Jacob  Buck,  by  conveyance  subsequent 
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to  the  mortgage.  The  mortgage  was  given  to  secure  the  payment 
of  thirteen  hundred  pounds,  by  yearly  instalments  of  one  hundred 
pounds  each,  with  interest  Three  of  these  instalments  were  due, 
and  unpaid  at  the  time  of  the  commencement  of  the  suit,  and  ten 
were  not  due.  Whether,  under  these  circumstances,  an  ejectment 
could  be  supported,  was  the  question.  The  court  of  common  Pleas 
decided,  that  it  could  not,  and  the  plaintiffs  exceptcd  to  their 
opinion. 

Kittera,  for  the  plaintiffs  in  error.  It  is  settled,  that  an  eject- 
ment lies  on  a  mortgage  in  Pennsylvania.  Simpson's  Lessee  v. 
Jlmmons,  1  Binn.  175.  At  common  law,  the  mortgagee  has  the 
right  of  possession,  as  soon  as  there  is  a  forfeiture  of  the  estate,  and 
the  estate  is  forfeited  as  soon  as  default  is  made  in  any  payment; 
but  the  mortgagor  may  regain  possession,  on  payment  of  the  prin- 
cipal and  the  interest  in  arrear.  Powel  on  Mortgages,  225,  227, 
975.  Newel  v.  Wright,  3  Mass.  Rep.  138. 

Binney,  for  the  defendants  in  error,  admitted,  that  at  common 
la\v,  the  plaintiffs  might  recover  in  this  action;  but  contended,  that 
the  act  of  assembly  of  1705,  {Purd.  Dig.  160,)  prescribing  the 
mode  of  proceeding  upon  mortgages,  precluded  a  recovery.  If 
the  law  of  England  be,  that  the  mortgagee  may  foreclose  after 
the  first  default,  which  seems  to  be  the  case,  then  the  act  of  assem- 
bly, forbidding  a  scire  facias  to  be  issued,  until  after  all  the  pay- 
ments are  due,  and  coming  in  the  place  of  foreclosure,  must  be 
supposed  to  have  intended  to  change  the  law,  and  to  prevent  any 
remedy  upon  a  mortgage  until  the  time  at  which  a  scirc  facias 
might  issue.  He  cited  Powel  on  Mortages,  205,  1044.  Bonham 
v.  Neivcomb,  2  Vent.  365,  S.  C.  Vern.  232.  2  Harrison's  Ch. 
292.  2  Eden.  197.  2  Johns.  Ch.  486.  Qarforth  v.  Bradley,  2 
Vern.  678. 

The  opinion  of  the  court  was  delivered  by 

TILGHMAN,  C.  .T.  This  mortgage,  which  is  drawn  in  the  usual 
form,  is  an  absolute  conveyance  of  the  land,  with  a  proviso,  that 
it  shall  be  void  on  the  mortgagor's  making  all  the  payments  speci- 
fied in  the  deed,  at  the  time  specified.  The  time  for  making  three 
payments  expired — the  condition  not  being  complied  with;  so  that 
the  mortgage  was  forfeited.  What,  then,  is  the  remedy  of  the 
mortgagee  ?  Where  the  mortgage  is  accompanied  with  bonds  for 
payment  of  the  money,  as  was  the  case  here,  the  mortgagee  may 
bring  suit  on  the  bonds.  But  he  is  not  obliged  to  do  it;  and  for 
particular  reasons,  it  was  thought  not  advisable  to  do  it,  in  the 
present  instance.  But  why  may  he  not  recover  the  land  in  an 
ejectment?  He  has  a  perfect  legal  estate,  which  is  all  that  is  ne- 
cessary to  support  that  action.  It  lies  on  the  defendants,  there- 
fore, who  deny  that  .in  ejectment  lies,  to  make  good  a  position 
•which  is  contrary  to  general  principles.  They  rely  on  the  act  of 
1705;  " for  taking  lands  io  execution,  for  the  payment  of  debts." 
xirr  2  II 
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This  act,  after  reciting  that  mortgagees  were  put  to  great  difficulties 
in  recovering  their  money,  by  reason  of  the  equity  of  redemption 
which  existed  in  the  mortgagors,  provided  a  remedy  by  scire  fa- 
cias, by  which  the  mortgaged  premises  might  be  sold.  Before 
this,  there  was  no  mode  of  obtaining  a  sale  by  any  kind  of  process 
on  the  mortgage.  In  England,  the  mortgagee  had  the  double  re- 
medy, of  ejectment  on  the  mortgage,  and  a  bill  in  equity  to  fore- 
close the  mortgagor's  equity  of  redemption;  and,  as  Lord  HARD- 
WICKE  says,  in  the  case  of  Garforth  v.  Bradley,  (2  Vern.  678,) 
he  might  prosecute  both  at  the  same  time.  The  bill  in  equity  an- 
swered the  purpose  of  a  sale,  because,  after  a  foreclosure  of  the 
equity  of  redemption,  the  title  of  the  mortgagee  was  complete,  and 
he  might  sell  the  property  or  keep  it,  as  was  most  to  his  advan- 
tage. But  in  Pennsylvania,  where  there  was  no  court  of  equity, 
the  mortgagor  was  confined  to  his  ejectment — a  very  inconvenient 
remedy;  because,  after  he  had  recovered  the  possession,  he  was  still 
liable  to  the  equity  of  redemption  of  the  mortgagor.  But  the  act 
of  assembly,  which  gave  the  scire  facias,  in  lieu  of  the  bill  of 
foreclosure,  did  not  suffer  the  writ  to  be  issued  in  less  than  twelve 
months  after  the  last  payment  in  the  mortgage  became  due.  Hence 
it  has  been  argued,  that  an  ejectment  cannot  be  supported,  until 
twelve  months  after  the  last  payment  is  due.  There  would  be 
good  ground  for  this  argument,  if  the  mortgagee  were  to  extin- 
guish the  equity  of  redemption,  by  his  recovery  in  ejectment.  But 
it  is  not  so.  Upon  his  entry  after  judgment,  he  is  accountable  for 
the  profits;  and  the  mortgagor  would  be  entitled  to  repossession, 
on  payment  or  tender  of  so  much  of  the  principal  as  was  due,  all 
arrears  of  interest,  and  the  costs  of  suit.  The  act  of  assembly  was 
intended  for  the  benefit  of  the  mortgagee.  It  gave  him  a  new  and 
efficacious  remedy,  without  restraining  any  remedy  which  he  had 
before.  There  is  not  a  word  like  it  in  the  act,  and  the  whole  ar- 
gument is  founded  on  inference.  But  it  is  easy  to  show,  that  the 
inference  is  not  only  unnecessary,  but  unjust.  It  is  one  thing  to 
protect  the  property  of  the  mortgagor  from  sale,  until  the  the  whole 
debt  is  due,  and  another,  to  deprive  the  mortgagee  of  the  means  of 
recovering,  without  a  sale,  that  part  of  the  debt  which  is  due.  In 
the  present  instance,  there  are  ten  years  to  come,  before  the  last 
payment  is  due;  and  the  consequence  of  the  defendants'  argu- 
ment would  be,  that  the  mortgagor  should  keep  the  possession, 
and  enjoy  the  profits  of  the  land  which  he  had  pledged,  for  all  this 
time,  without  paying  one  cent  of  either  principal  or  interest.  And 
.  thus  a  great  part  of  the  debt  might  be  lost.  For  although  the  estate 
might  be  equal  to  the  discharge  of  the  whole,  provided  the  mort- 
gagee were  let  in  to  the  receipt  of  the  profits,  which  would  keep 
down  the  interest,  and  perhaps  pay  part  of  the  principal,  yet  it 
might  be  altogether  inadequate  to  the  accumulated  amount  of  prin- 
cipal and  interest,  at  the  end  of  thirteen  years.  The  mortgagor, 
having  no  hopes  of  redemption,  would  probably  exhaust  and  waste 
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the  land,  in  order  to  draw  from  it  as  much  as  possible  during  his 
possession;  while  the  mortgagee  would  be  reduced  to  the  miserable 
necessity  of  standing  by,  with  folded  arms,  his  security  perishing 
day  by  day  before  his  eyes.  Where  consequences  like  this  might 
ensue,  it  would  require  nothing  less  than  clear  negative  expressions, 
in  the  act  of  assembly,  to  deprive  the  mortgagee  of  his  remedy  by 
ejectment.  I  think  it  has  not  been  contended,  by  the  learned  coun- 
sel for  the  defendants,  that  the  giving  of  the  scire  facias  took  away 
the  ejectment  in  all  cases  of  mortgage.  Indeed,  it  could  with  no 
propriety  have  been  so  contended,  because  it  has  frequently  been 
declared  from  the  bench  that  an  ejectment  lies;  and,  in  the  case  of 
Simpson's  Lessee  v.  Jlmmons,  (1  Binn.  175,)  it  was  so  expressly 
decided.  And  if  it  lies  at  all,  it  lies  in  its  full  extent,  uncontrolled 
by  the  act  of  1705.  The  reason,  why  so  few  ejectments  have  been, 
brought,  is,  that  in  general  the  scire  facias  is  a  remedy  much 
more  effectual.  But  there  are  numerous  sales  of  land,  upon  pay- 
ments by  instalments,  which  recur  every  year,  where  the  mortga- 
gee is  driven  to  his  ejectment,  though  very  inconvenient,  to  avoid 
worse  consequences.  It  is  of  great  importance,  therefore,  that  the 
Jaw  on  this  point  should  be  settled;  and  we  are  all  very  clear,  that 
the  plaintiff  is  entitled  to  recover.  The  judgment  of  the  Court  of 
Common  Pleas  is  therefore  to  be  reversed,  and  a  venire  de  no-uo 
awarded. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded- 
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TAYLOR  and  others  against  CORYELL  and  others.* 

IN   ERROR. 

One  partner  may  bind  his  co-partners,  by  an  agreement  not  under  seal,  to  refer  any 
partnership  matter. 

On  the  plea  of  non  assumpsit,  to  an  action  founded  upon  an  award  of  arbitrators, 
without  notice  of  special  matter,  the  defendant  cannot  give  mistake  of  the  arbi- 
trators in  evidence. 

A  WHIT  of  capias  ad  respondendum,  issued  out  of  the  District 
Court,  at  the  suit  of  Lewis  S.  Coryell,  William  Maris,  and  Daniel 
Parry,  trading  under  the  firm  of  Lewis  S.  Coryell&nd  Co.,  against 
William  Taylor,  Chauncey  Belknap,  Daniel  Belknap,  and  Ste- 
phen Belknap,  trading  under  the  firm  of  Taylor  and  Belknaps, 
on  which  writ  William  Taylor  was  arrested,  and  gave  bail  to  the 
sheriff.  As  to  the  other  defendants,  the  sheriff  returned  non  est 
inventus.  The  declaration  in  the  case,  after  reciting  the  arrest  of 

*  The  reporters  are  indebted,  for  the  report  of  this  case,  to  Edward  D.  In- 
Esq. 
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Taylor,  and  that  the  other  defendants  were  not  found,  stated,  that 
certain  differences  had  arisen  between  the  plaintiffs,  Lewis  S.  Co- 
ryell, William  Maris,  and  Daniel  Parry,  trading  under  the  firm 
of  Lewis  S.  Corryell  and  Co.,  and  the  defendants,  William  Tay- 
lor, Chauncey  Belkhap,  Daniel  Belknap,  and  Stephen  Belknap, 
trading  under  the  firm  of  Taylor  and  Belknaps,  touching  and  re- 
lating to  existing  accounts,  between  them,  and  thereupon,  for  the 
putting  an  end  to  the  said  differences,  the  Said  Lewis  S.  Coryell, 
William  Marts,  and  Daniel  Parry,  and  the  said  William  Tay- 
lor, Chauncey  Belknap,  Daniel  Belknap,  and  Stephen  Belknap, 
heretofore,  to  wit,  on  the  16th  of  January,  1818,  at  the  county 
aforesaid,  respectively  submitted  themselves  to  the  award  and  de- 
cision of  John  Naglee,  William  Britton,  and  Stephen  Simmons, 
or  any  two  of  them,  of  and  concerning  the  said  differences  and 
accounts.  The  declaration  then  s'tatecl  a  promise  of  the  parties  to 
perform  the  award — that  an  award  was  made  in  favour  of  Lewis 
tS.  Coryell  and  Co.,  which  award  had  not  been  performed  by  Tay- 
lor and  Belknaps.  The  declaration  also  contained  a  count  upon 
an  insimul  comput  assent,  and  the  money  counts.  To  the  decla- 
ration the  defendant,  William  Taylor,  pleaded  non  assumpsit, 
payment,  and  set-off',  &c. 

To  support  the  allegations  in  the  declaration,  the  plaintiffs  offered 
in  evidence  an  agreement,  signed  by  Lewis  S.  Coryell,  in  the  name 
of  Lewis  S.  Coryell  and  Co.,  and  by  William  Taylor,  in  the 
name  of  Taylor  and  Belknaps,  in  the  following  words: 

"  Differences  having  arisen  between  L.  S.  Coryell  and  Co.  and 
Taylor  and  Belknaps,  relating  to  existing  accounts  between  them, 
it  is  agreed  that  all  matters  in  variance  between  them  be  referred 
to  the  decision  of  John  Naglee,  William  Britton,  and  Stephen 
Simmons,  or  any  two  of  them,  and  it  is  further  agreed,  that  such 
award  shall  be  considered  as  made  under  a  rule  of  court;  for 
which  purpose  an  amicable  action  shall  be  considered  as  entered, 
and  the  parties  to  have  the  same  right  to  take  out  execution  on  the 
award,  as  if  a  rule  of  court  had  been  entered.  The  report  of  said 
referees  to  be  final  and  conclusive,  and  no  exception  to  be  filed  or 
appeal  entered  by  either  party. 

Philada.  Jan.  16,  1818.         (Signed)     L.  S.  Coryell,  &Co. 

Taylor  &  Belknaps." 

The  plaintiffs  also  offered  in  evidence  an  award,  in  the  follow- 
ing words: 

"We,  the  auditors  named  in  the  above  agreement,  to  settle  all 
the  matters  at  variance  between  Lewis  S.  Coryll  and  Co.  and 
Taylor  and  Belknaps,  and  to  adjust  the  same,  report,  that  having 
heard  the  parties,  their  allegations  and  proofs,  find  a  balance  due 
L.  S.  Coryell  and  Co.  of  eight  hundred  and  forty-seven  dollars, 
and  eighty-seven  cents.  (Signed)  Stephen  Simmons, 

Philada.  Feb.  7th.  1818.  William  Brit  ton* 

John 


1824.}        OF  PENNSYLVANIA. 

(Taylor  and  others  r.  Coryell  and  othdrs.) 

On  the  trial  of  the  cause,  in  the  court  below,  the  defendants  ob- 
jected to  the  admission  of  the  submission  and  award  in  evidence, 
but  the  court  overruled  the  objection,  and  the  defendants  tendered 
a  bill  of  exceptions  to  the  opinion  of  the  court.  On  the  part  of  the 
defendants,  one  of  the  arbitrators  was  then  offered  as  a  witness  to 
prove,  that  in  making  up  their  award  the  arbitrators  had  made  a 
mistake,  which  would  reduce  the  amount  they  had  awarded  to  the 
plaintiff.  The  plaintiffs,  however,  resisted  the  introduction  of  his 
testimony  for  the  purpose  for  which  it  was  offered,  and  the  court 
rejected  it,  and  the  defendants  tendered  another  bill  of  exceptions 
to  their  opinion.  There  was  no  evidence  to  show  that  the  signing 
of  the  agreement  to  refer,  by  Lewis  S.  Coryell,  in  the  name  and 
on  behalf  of  L.  S.  Coryell  and  Co.,  was  with  the  knowledge  anil 
consent  of  his  co-partners,  nor  was  there  any  to  show  that  it  was 
without  such  consent  and  knowledge.  As  to  the  signing  by  Wil- 
liam Taylor,  in  the  name  and  in  behalf  of  Taylor  and  Belknaps, 
there  was  no  evidence  to  show  (hat  it  was  with  or  without  the 
•consent  of  his  co  partners,  except  that  it  was  proved  that  a  person 
of  the  name  of  Delknap  attended  with  Taylor  before  the  referees, 
but  took  no  part  in  the  discussion. 

P.  *ft.  Browne  (Hopkins  was  with  him)  for  the  plaintiffs  in  error. 
The  question  upon  the  first  bill  of  exceptions  is,  can  Coryell  sup- 
port this  suit  in  the  name  of  his  partners,  or  Taylor  bind  his  part- 
ners without  their  consent?  The  narr.  states,  that  all  the  partners 
on  each  side  signed  the  agreement.  The  result  of  all  the  English 
authorities  is,  that  one  partner  cannot  bind  the  others  by  any  agree- 
ment to  refer  to  arbitration,  but  would  be  himself  bound,  if  he 
signed  it  in  the  partnership  name,  and  would  be  liable  to  be  sepa- 
rately sued  on  any  award  made  under  it.  Kyd  on  Awards,  42. 
Strong  ford  v.  Green,  2  Mod.  228.  Wats.  Partn.  44  G.  1  Boll. 
Mr.  34-1.  Arbit.  244.  /.  15,25.  Moody  v.  Osam.  Lilt.  Rep.  30, 
Kyd  on  Awards,  45.  1  Lord  Raym.  246.  The  action  is  there- 
fore not  to  be  supported  by  the  evidence  against  all  the  parties, 
Taylor  being  charged  in  the  declaration  as  on  a  joint  undertaking 
with  his  partners.  In  this  country  there  has  been  an  express  de- 
cision, in  principle  settling  this  case,  upon  the  ground  that  in  legal 
proceedings,  it  is  not  within  tke  scope  of  the  general  authority  of 
a  partner  to  bind  his  co-partners.  Haslet  et  al.  v.  Street  et  aL 
2  M'Cord,  310.  (South  Carolina.)  It  was  decided  in  that  case 
expressly,  that  one  partner  cannot  enter  an  appearance  for  the 
others;  it  is  true  the  court,  in  deciding  that  case,  referred  to  1 
Binn.  214.  2  Binn.  145.  6  Johns.  296,  as  establishing  a  contrary 
doctrine;  but  those  cases,  when  examined,  will  be  found  to  involve 
a  very  different  question.  The  case  of  Tom  v.  Goodrich,  2  Johns. 
213,  is  an  instance  of  the  limited  authority  of  a  single  partner,  in 
transactions  not  strictly  of  a  partnership  nature.  The  ease  in  3 
Mod.  22S,  must  have  been  a  submission  not  under  seal,  because 
the  ac-tiou  was  an  action  on  the  ease. 
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2.  There  was  error  in  rejecting  the  testimony  of  one  of  the  ar- 
bitrators, to  prove  a  mistake  in  the  award,  which  would  reduce  its 
amount.  If  the  agreement  had  been  pursued,  an  amicable  action 
would  have  been  entered,  as  the  parties  intended,  and  the  court 
would  have  inquired  into  the  mistake;  for  that  part  of  the  agree- 
ment which  provides,  that  neither  party  should  file  exceptions,  is 
void.  The  plaintiffs  having  brought  an  action  on  the  case,  on  the 
award,  the  defendants  may  be  let  in  to  show,  as  he  might  in  equity, 
a  mistake;  and  it  is  well  settled,  that  the  courts  in  this  state  sus- 
tain defences  purely  equitable.  A  plain  mistake  of  law  or  fact  in 
an  award,  is  ground  for  relief  in  equity.  Comforth  v.  Green, 

2  Vern.  705,  cited  and  relied  upon  by  the  Lord  Chancellor,  in 

3  tftk.  494. 

J.  S.  Smithy  for  the  defendants  in  error.  There  are  two  ques- 
tions to  be  considered.  1.  Can  one  partner  .bind  the  others  by  a 
submission  to  arbitration  ?  2.  Can  evidence  be  given  of  a  mis- 
take, on  these  pleadings?  As  to  the  first  question,  one  partner 
may  bind  the  others  by  a  submission  not  by  deed,  in  matters  rej 
lating  to  partnership  concerns.  There  is  not  one  case  to  the 
contrary;  the  cases  have  all  been  of  arbitration  bonds,  and  were 
decided  upon  a  principle  applicable  to  such  cases  alone.  The 
power  to  bind  his  co-partners,  in  a  case  of  this  kind,  results  from 
the  general  authority  of  a  partner  to  transact  all  matters  of  partner- 
ship business;  much  inconvenience  would  ensue,  if  it  were  other- 
wise. It  is  by  virtue  of  this  general  authority,  that  one  partner 
may  appoint  a  clerk  to  draw,  endorse,  and  accept  bills  of  exchange, 
without  the  knowledge  of  his  co-partner,  Tillier  v.  Whiteheady 
1  Dall.  269;  may  admit  a  debt  to  be  due  so  as  to  bind  the  others, 
who  are  not  in  court,  having  stood  out  the  process  to  outlawry, 
Sangster  v.  Mazzaredo,  1  Stark.  161;  or  release,  by  writing 
under  seal,  a  debt  due  to  the  partnership,  Salmon  v.  Davis,  .4 
Sinn.  375;  or  assign,  by  instrument  not  under  seal,  the  partner- 
ship effects,  in  trust  to  pay  creditors,  Harrison  v.  Sterry,  5 
Cranch,  289;  though  this  power  has  been  doubted,  under  the  pe- 
culiar circumstances  of  one  case,  Pierpont  v.  Graham,  Whart. 
Dig.  453.  Partnership,  pi.  12;  may  institute  a  suit,  or  petition 
for  a  commission  of  bankruptcy  against  another  person,  per  SHIP- 
PEN,  President  1  Dall.  389;  or  compound  a  debt,  17  Johns. 
Hep.  58. 

But  at  all  events,  Taylor,  who  signed  the  submission,  is  bound, 
and  cannot,  in  this  suit,  where  he  only  was  arrested,  and  to  which 
therefore  his  co-partners  are  not  parties,  avail  himself  of  matter  of 
defence,  which  being  personal,  as  regards  his  co-partners,  they  only 
are  entitled  to  urge.  He  could  not,  if  sued  in  the  Circuit  Court, 
together  with  his  partners,  have  availed  himself  of  a  want  of  juris- 
diction as  to  them,  if  he  alone  had  been  taken  upon  the  process, 
though  if  all  were  arrested,  the  defect  of  jurisdiction  would  have 
concluded  the  plaintiff,  Craig  v.  Cunimins,  1  Peters'  Eep.  431,  n. 
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While  bound  himself,  Taylor  cannot  allege  that  his  co-partners 
are  not  bound,  Songster  v.  Mazzaredo,  1  Stark.  161.  The  cases 
where  relief  has  been  afforded,  are  cases  of  sealed  instruments, 
and  the  partner  who  did  not  seal  applied  for  relief,  which  was 
afforded  at  his  instance,  and  to  him  alone.  Girard  v.  Basse  and 
Soyer,  1  Dall.  119.  Green  v.  Bcul,  2  C aims'  Rep.  254; 'and, 
therefore,  though  one  partner  cannot  bind  another,  by  sealed  in- 
strument to  submit  a  matter  to  arbitration,  yet  he  who  signs  is 
personally  liable.  Buchanan  v.  Curry,  Skinner  v.  Dayton,  19 
Johns.  Rep.  137,  513.  The  question,  however,  in  the  court  be- 
low, was,  not  as  to  the  operation  and  effect  of  this  paper,  but 
whether  it  was  evidence  to  go  to  the  jury,  who  are  judges  of  the 
course  and  customs  of  trade.  Besides,  when  it  was  proved  that 
a  person  named  Belknap  attended  before  the  arbitrators,  it  was 
a  fair  inference,  that  he  and  the  other  Belknap  had  assented  to 
the  arbitration ;  and  it  is  well  settled,  that  even  in  the  case  of 
sealed  instruments  executed  by  one  partner  in  the  name  of  the 
firm,  the  actual  or  constructive  presence  of  those  who  do  not  seal 
the  instrument,  will  render  it  available  against  all.  Ball  v.  Dun- 
sterville,  4  Term  Rep.  313.  Mackay  v.  Bloodgood,  9  Johns.  Rep. 
285.  The  narr*  also  contains  a  count  upon  an  account  stated; 
and  on  such  a  count,  an  award  may  be  given  in  evidence  as  an  ad- 
mission of  a  balance.  2  Phil.  Evid.  72,  73.  Ken  v.  Batshore, 
1  Esp.  Rep.  194. 

As  to  the  second  question:  The  evidence  of  mistake,  having 
regard  always  to  the  pleadings  in  this  case,  was  properly  rejected 
by  the  court  below.  No  evidence  at  law  can  be  admitted  against 
an  award,  unless  to  prove  partiality,  corruption,  or  misbehaviour 
in  the  arbitrators.  Lucas  v.  Wilson,  2  Burr.  701.  Willes  r. 
M'Cormick,  2  Wils.  Rep.  148.  Newland  v.  Douglass,  2  Johns. 
Rep.  62.  Barlow  v.  Todd,  3  Johns.  Rep.  367.  9  Johns.  Rep. 
212.  10  Johns.  Rep.  143.  If  the  defendant  under  our  practice 
tended  to  avail  himself  of  an  equitable  defence,  i.  e.  mistake,  he 
should  have  pleaded  it  specially,  or  have  given  notice;  the  autho- 
rities are  express,  that  under  the  plea  of  non  assumpsit,  the  de- 
fendant cannot  avail  himself  of  an  equitable  defence.  Dunlap  v. 
Miles,  4  Yeates,  366.  If  the  mistake  be  pleaded,  the  plea  must 
point  out  a  plain  error  in  point  of  law,  or  fact,  specifically  set 
forth;  and,  if  it  do  not,  it  may  be  demurred  to,  as  in  IVilliams  v. 
Paschall,  4  Dall.  284,  where  a  demurrer  to  such  a  plea  was  sus- 
tained, on  the  ground  that  it  did  not  set  forth  the  mistake,  alleged 
to  exist,  with  sufficient  certainty;  the  law  being  settled,  that  unless 
a  plain  mistake  be  pointed  out,  the  court  will  not  notice  it,  1 
Binn.  59.  If  notice  of  special  matter  be  the  course  adopted  by 
the  defendant,  he  must  give  ten  days'  notice  of  it,  otherwise  no- 
thing will  be  received  but  what  is  strictly  admissible,  under  the 
plea  of  the  general  issue.  Rule  of  the  District  Court,  Wharf. 
Dig.  Practice,  No.  44. 


SUPREME  COURT 

(Taylor  and  others  v.  Coryell  and  others.) 

The  opinion  of  the  court  was  delivered  by 

DUNCAN,  J.  There  are  two  questions:  1.  Has  one  partner  power 
to  bind  all,  by  an  agreement  to  refer  not  by  specialty?  2.  Under 
the  plea  of  non  assumpsit,  in  an  action  on  the  award,  without 
notice  of  special  matter,  can  the  defendant  give  mistake  of  the  ar- 
bitrators in  evidence?  It  may  be  laid  down,  that  partners  are 
bound  universally,  by  what  is  done  by  each  other  in  the  course 
of  the  partnership  business.  Their  liability  under  contracts  is 
commensurate  with  their  rights,  and  the  act  of  one  is  the  act  of  all. 
The  case  of  partnership  contracts  is  different  from  all  other  con- 
tracts, in  which  no  one  is  liable  except  he  is  privy  to  it;  but  the 
liability  of  partners  arises  from  this, — that  they  are,  in  contempla- 
tion of  law,  virtually  present  at,  and  sanctioning  the  proceedings 
of  each  other,  and  each  is  vested  with  a  power  enabling  him  to 
act  as  principal,  and  as  the  authorized  agent  of  the  co-partners. 
It  certainly  would  be  a  great  impediment  to  commercial  dealings, 
if  this  were  not  the  case,  and  particularly  in  the  settlement  of 
disputed  accounts,  by  submitting  them  to  merchants  to  settle  and 
adjust;  but  it  holds  universally,  and  is  a  general  position,  as  to  all 
simple  contracts.  Harrison  v.  Jackson,  1  Term  Rep.  207.  In 
fact,  whatever  be  the  nature  of  the  contract,  there  is  no  doubt  but 
that  the  acts  of  every  single  partner,  in  transactions  relating  to  the 
partnership,  bind  the  whole.  In  Hope  v.  Cust,  cited  in  Sheriff 
v.  Wilkes,  1  East,  53,  Lord  MANSFIELD,  in  summing  up  the  case 
to  the  jury,  said,  there  was  no  doubt  but  that  it  did,  and  puts  the 
strongest  of  all  cases:  "If  one  gives  a  letter  of  credit  or  guarantee 
in  the  name  of  the  parties,  it  binds  all;"  and  so  far  has  this  princi- 
ple been  extended,  that  the  act  or  assurance  of  one  partner,  made 
with  reference  to  business  transacted  by  the  firm,  will  bind  all  the 
partners,  even  although  it  be  out  of  the  regular  course,  and  con- 
trary to  an  express  arrangement  among  themselves,  because  it  is 
\vithinthescopeofhisauthority.  Gow  on  Partnership,  56.  But 
this  will  not  hold  with  regard  to  deeds,  for  reasons  not  only  tech- 
nical, but  on  the  general  policy  of  law.  Such  a  power  would 
have  a  most  mischievous  tendency,  for  it  would  extend  to  mort- 
gages, and  would  enable  a  partner  to  give  to  a  favourite  creditor  a 
real  lien  on  the  estate  of  his  partner.  Gow,  in  his  treatise,  con- 
sidering the  subject  of  arbitration,  confines  the  exception  from  the 
general  authority  of  each  partner  to  bind  the  whole  by  arbitration 
bond;  at  least  the  subject  is  treated  of  under  that  head.  In  all 
other  doings  than  those  transacted  by  sealed  instruments,  the 
whole  firm  is  considered  as  one  person,  and  the  act  of  one  as  tho 
act  of  all.  It  would  seem  to  me  to  be  without  any  good  reason 
to  deny  the  authority  in  this  particular  instance;  it  would  certainly 
Le  a  great  impediment  to  commercial  dealing.  How  many  com- 
mercial disputes  are  settled — well  settled — by  this  domestic  tribu- 
nal; and,  what  is  of  infinite  importance  in  commercial  adventures, 
*'ieedi!y  settled.  And  how  many  partnerships  are  there  whose 
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whole  business  is  transacted  by  one  managing  partner,  while  the 
others  scarcely  ever  put  pen  to  paper  in  the  course  of  the  concerns. 
There  are  many  in  which  the  partners  are  frequently  abroad,  or 
engaged  in  out-door  business;  and  others  in  which  some  of  the 
partners  reside  abroad.  To  deny  to  all  these  classes  the  authority 
to  bind  by  fair  arbitrament,  would  be  an  anomaly  in  the  law-mer- 
chant. It  is  matter  of  surprise,  that  so  little  is  to  be  found  in 
the  books,  either  of  direct  decision,  or  of  general  doctrine,  as  to 
submissions  not  under  seal,  (which,  I  take  it,  must  be  matters  of 
constant  occurrence,)  and  that  the  cases  which  have  arisen  have 
been  all  but  one  on  bonds  of  submission.  A  matter  of  rare  occur- 
rence, the  absence  of  all  judicial  decision,  may  be  some  evidence 
that  the  authority  has  never  been  questioned;  and,  in  considering 
the  spirit  of  these  cases,  and  tint  the  reason  why  an  arbitration 
bond  by  one  did  not  bind  all,  is  founded  on  the  nature  of  the  in- 
strument, it  is  pretty  strong  evidence  of  the  distinction  between 
specialty  and  simple  contract  prevailing  in  this  case.  The  last 
case  is  Steiglitz  v.  Egginlon  et  ul.  HolCs  Rep.  141.  8  Serg.  8? 
Lowb.  54.  It  was  debt  on  an  avvard,  founded  on  an  agreement  to 
refer  under  hand  and  seal,  executed  by  one  defendant,  "for  self 
and 'partner,"  and  was  decided  against  the  plaintiffs,  because  the 
authority  to  execute  a  deed  must  be  by  deed;  not  because  one 
partner  could  not  bind  another  by  his  submission,  but  because  he 
could  not  do  it  through  the  medium  of  a  sealed  instrument;  and 
GIBBS,  Chief  Justice,  said,  that  "the  authority  to  execute  a  deed 
must  be  by  deed;  one  man  cannot  authorize  another  to  execute  a 
deed  for  him  but  by  deed:  no  subsequent  acknowledgments  will 
do — the  defendants  have  pleaded  that  it  is  not  their  deed."  But 
in  partnership  transactions  the  contrary  is  the  law;  the  authority  is 
implied,  and  subsequent  acknowledgment  would  certainly  confer 
it.  So  long  as  the  distinction  remains  between  sealed  and  unsealed 
instruments,  it  is  the  plea  of  non  est  factum  that,  decides.  This 
plenary  power  of  a  partner,  in  all  cases  but  binding  by  deed,  was 
early  acknowledged  in  our  court.:  and  the  only  exception  is  in 
the  case  of  a  deed.  In  Gerard  v.  Basse,  1  Dull.  119,  SHIPPEN, 
President,  states  the  law  with  great  clearness: — "  The  act  of  one 
partner,"  he  observes,  "  is  the  act  of  both — there  is  a  virtual  autho- 
rity to  that  purpose,  mutually  given  by  entering  into  partnership, 
and  in  every  thing  relating  to  their  usual  dealings,  each  must  bo 
considered  as  the  attorney  of  the  other."  But  this  docs  not  hold 
in  the  case  of  a  deed.  There  is  one  case,  (29  Car.  11.)  Slrangford 
v.  Green,  2  Mod.  227,  an  action  of  assumpsit  for  not  performing 
an  award;  the  submission,  by  which  the  defendant,  in  behalf  of 
himselfand  partners,  referred  all  differences  between  the  plaintiff 
and  the  partners,  not  being  under  seal,  and  the  award  was,  "  that 
all  suits  which  are  prosecuted  by  the  plaintiff  against  the  defendant 
shall  cease,  and  that  he  shall  pay  the  plaintiff  so  much,"  &c.  The 
award  was  held  good,  because  he  had  promised  to  perform  it,  and 
VOL.  xir.  21 
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the  action  was  brought  on  that  promise  as  his  own  personal  engage- 
ment: it  is  said,  however,  in  the  report,  that  the  award  did  not 
bind  the  other  partners.  Besides  the  particular  feature  of  this  case, 
•which  is  not  well  reported,  it  is  to  be  observed,  that  it  was  at  an 
era  when  commercial  law  was  little  understood  in  England ;  for 
even  in  the  time  of  Lord  HOLT,  when  decisions  on  the  law-mer- 
chant were  become  more  familiar,  his  steady  attachment  to  the 
common  law  with  difficulty  bent  to  the  doctrine  of  a  rising  system; 
and  it  certainly  was  not  before  the  time  of  Lord  MANSFIELD  that 
it  became  a  system,  and  a  most  wise  system,  matured  by  his  mas- 
ter hand,  and  accommodated  to  the  transactions  of  the  mercantile 
world.  It  was  formerly  considered  in  our  own  courts,  by  very 
eminent  judges,  that  one  partner  could  not  enter  an  appearance 
for  another  to  an  action,  Hills  v.  Ross,  3  Dall.  331,  (dicta  of 
IREDELL  and  CHASE,  Justices;)  but  this  is  not  the  law  of  the  pre- 
sent day,  and  it  would  be  most  inconvenient,  if  it  were.  In  Eng- 
land, if  a  firm  consist  of  three  partners,  two  of  whom  reside  abroad, 
and  a  suit  is  brought  against  them,  upon  the  appearance  of  the 
partner  resident  in  England,  and  his  refusal  to  appear  for  the 
others  resident  abroad,  the  plaintiff,  under  a  distringas,  against 
the  two,  may  take  partnership  effects  paid  for  by  the  partner  in 
England  alone,  to  whom  the  partnership  is  largely  indebted;  and 
the  court  refused  to  relieve  against  such  distress,  and  turn  the 
plaintiff  round  to  outlawry  of  the  absent  partners;  the  effects,  then, 
would  be  seized,  and  the  crown  become  a  trustee  for  the  creditors. 
Morhy  et  al.  v.  Strombom  et  al.  3  Bos.  fy  Pull.  254.  Distrin- 
gas  and  outlawry  to  compel  an  appearance,  are  unknown  here  in 
civil  cases;  and  therefore  to  deny  to  one  partner  the  power  to  ap- 
pear for  all,  would  be  a  most  intolerable  grievance,  and  if  he  has 
such  authority,  then  the  question  is  settled;  for  he  may  do  that 
directly,  which  he  could  do  indirectly;  and  if  he  could  appear,  he 
might  substitute  an  attorney,  who  would  have  power  to  enter  a 
rule  of  reference  under  the  act  of  1705.  1  Dall.  164.  It  is  now 
held,  that  in  an  action  against  several  partners,  one  may  enter  an 
appearance  for  the  others,  which  may,  in  its  consequences,  lead  to 
a  judgment  against  all.  Harrison  v.  Jackson,  7  Term  Rep.  207, 
dictum  of  DAMPIER,  arg.;  and  Gow,  in  his  late  treatise  on  Part- 
nership, [195,]  so  lays  down  the  law,  and  it  is  certainly  most  rea- 
sonable, convenient,  and  consistent  with  the  general  authority  of 
partners.  No  mischief  can  arise  from  this  doctrine;  for  if  it  is  done 
by  fraud,  if  it  embrace  other  than  partnership  liabilities,  that  fraud 
xvould  vitiate  it.  Courts  would  open  a  judgment,  on  proof  of  such 
fraud;  and,  in  an  action  on  the  award,  it  would  be  a  good  defence. 
It  is  hard  enough  for  one  partner  to  bind  the  others,  without  their 
knowledge  or  consent;  but  one  partner  cannot  do  so,  and  oblige 
him  to  pay  other  than  partnership  debts;  and  if  fraud  be  proved,  as 
an  attempt,  by  means  of  an  appearance,  to  make  him  pay  the  pri- 
vate debt  of  another  partner,  would  be,  then,  as  in  all  other  cases> 
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the  act  would  be  void.  Sheriff  v.  Wilks  et  al.  1  East,  51.  On 
mature  reflection  my  opinion  is,  that  one  partner  may  fairly  enter 
into  an  agreement  to  refer,  by  writing  not  under  seal,  any  part- 
nership matter,  and  this  would  bind  the  whole  firm.  I  do  not  say, 
that  one  partner  can  bind  the  others,  where  there  is  an  express 
dissent  communicated  to  the  party  litigant.  This  brings  us  to  the 
second  inquiry:  Whether  the  defendant,  on  a  plea  of  non  assump- 
sit,  can  be  permitted  to  give  evidence,  in  an  action  founded  on  an 
award,  of  mistake  in  the  the  arbitrators?  The  evidence  offered 
was  too  general  in  its  nature,  for  the  mistake  was  not  pointed  out. 
Now,  to  go  to  the  utmost  extent,  it  must  be  a  clear  and  undisputed 
mistake,  clearly  pointed  out.  3  YeateSj  584.  An  award  cannot  be 
impeached  for  erroneous  judgment — it  must  be  a  mistake  amount- 
ing to  excess  of  authority,  something  very  gross  and  palpable;  and 
even  that  matter  could  not  be  gone  into  at  law,  for  if  it  was  given 
in  evidence,  the  party  would  be  wholly  unprepared,  as  all  that  he 
has  to  do  is  to  prove  the  submission  and  award.  In  Wills  v.  Mac- 
carmik,  2  JVils.  Rep.  148,  the  court  said,  "  In  a  trial  at  law,  the 
corruption  and  partiality  of  arbitrators  cannot  be  got  at;  there  is  no 
precedent  of  any  writ  to  set  aside  an  award,  and  we  must  go  by 
precedent,  and  there  is  no  case  where  ever  this  matter  hath  been 
pleaded."  As  it  could  not  be  pleaded  nor  given  in  evidence,  the 
party's  remedy  in  England  would  be  in  chancery,  and  here  he 
would  be  without  relief,  unless  the  Courts  of  Law  would  grant 
equitable  relief,  and  then  it  raises  a  very  important  question  of 
practice,  whether,  without  a  special  plea,  but  under  any  general 
issue  and  without  special  notice,  a  defendant  can  in  this  state  avail 
himself  of  a  defence  purely  equitable;  and  I  am  am  of  opinion  he 
cannot.  Our  administration  of  equity  would  be  most  iniquitous, 
if  this  were  allowed;  and  they  little  understand  our  equity  system, 
who  would  cast  the  reproach  on  it,  that  it  is  a  matter  without  any 
rule;  for,  to  every  good  purpose,  the  special  matter  contained  in  a 
notice  is  in  lieu  of  a  bill  i:  equity,  and  must  state  the  ground  of 
relief.  The  plea  of  non  assumpsit  enables  the  party  to  show  any 
thing  which  at  law  would  defeat  and  destroy  his  cause  of  action, 
but  when  the  matter  of  defence  is  a  pure  equity,  calling  for  the 
interposition,  and  requiring  the  aid  of  a  court  of  chancery,  the 
defendant  desirous  of  availing  himself  of  it  must  give  notice  either 
by  plea  or  notice — nothing  but  a  common  law  defence  can  be  re- 
ceived on  the  general  issue.  The  mistake  of  the  arbitrators  was  a 
matter  only  in  equity,  and  under  this  plea  could  not  be  given  in 
evidence; — the  ofier  of  the  evidence  was  made  too  general,  as  it 
contained  no  allegation  of  special  mistake.  I  am,  therefore,  of 
opinion,  that  there  is  no  error  in  this  record,  and  that  the  judgment 
must  be  affirmed. 

Judgment  affirmed. 
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STEWART,  for  the  use  of  SALAlGNAC,  and  Another  against 
COULTER  and  another. 

A  defendant,  who  is  sued  with  another,  may  set  off' a  debt  due  to  him  by  the  plain- 
till',  unless  there  be  some  superior  equity  in  a  third  person. 

THIS  cause  was  tried  before  Mr.  Justice  DUNCAN,  at  nisi  prius 
in  t/lpril,  1824,  when  it  appeared  that  it  was  a  suit  brought  by 
Abraham  Stewart,  against  John  Coulter  and  William  Day, 
to  recover  a  compensation  for  services,  as  supercarcargo  of  the 
ship  Coromandel,  on  a  voyage  from  Philadelphia  to  £ntwttp, 
thence  to  Java,  back  to  ^Antwerp,  and  thence  to  Philadelphia. 
The  ship  arrived  in  Philadelphia  in  June  or  July,  1819,  and  on 
the  18th  of  August,  1819,  the  plaintiff  executed  an  assignment  of 
his  claim  to  *#.  C.  Salaignac  and  Cornelius  Stevenson,  for  whose 
use  the  suit  was  brought.  On  the  trial,  Coulter  offered  to  set  off 
a  judgment,  which  he  had  obtained  against  Stervart,  long  prior  to 
his  assignment  to  Salaignac  and  Stevenson;  and  his  Honour  hav- 
ing admitted  the  set-off,  the  plaintiff  moved  for  a  new  trial. 

The  argument — by  Tod  and  Condy,  in  support  of  the  motion, 
and  by  Binney  and  Sergeant  against  it — turned  principally  on  the 
special  circumstances  of  the  case,  which,  the  defendants'  counsel 
contended,  made  the  judgment  an  equitable  set-off;  but  the  court 
having  decided  the  question  upon  broader  grounds,  it  is  deemed 
sufficient  to  refer  to  the  authorities  cited  on  either  side,  without 
stating  the  argument. 

Authorities  cited,  in  support  of  the  motion  for  a  new  trial,  G  Bac. 
M.  136.  Set-off,  C.  Wain  v.  Wilkins,  4  Yeates,  461.  Cra- 
mondv.  Bank  of  United  States,  1  Binn.  64.  Wain  v.  Hewes,  5 
Scrg.  $  Rawle,  470.  Barker  v.  Graham,  2  W.  EL  869.  Mitchell 
V.  Oldfield,  4  Term  Rep.  123.  Doe  v.  Darnfon,  3  East,.  149. 
Dunkin  v.  Calbraith,  1  Browne,  14.  4  Johns.  Ch.  Rep.  11, 
Exparte  Edwards,  1  J2lk.  100.  Bishop  v.  Church,  3  •#/&.  691. 
Ex  parte  Quint  in,  3  Vez.jr.  248.  Exparte  Toogood,  11  Vez. 
517.  Ex  parte  Christy,  10  Vez.  105.  Ex  parte  Blagden,  19 
Vez.  465.  2  Cowen,  139,  173.  2  Mod.  662. 

Authorities  cited  against  the  motion,  Valuami\.  Noble,  3  Mer- 
riv.  593.  Murray  v.  Williamson,  3  Binn.  135.  Barne's  Notes, 
146.  Montague  on  Set-off,  9.  Bull  N.  P.  336.  Dennie  v. 
Elliott,  2  H.  BL  587.  Olaister  v.  Hewer,  8  Term  Rep.  69. 
Montague  on  Set-off,  11,  (note.}  Lanesborough  v.  Jones,  1  P. 
Wins.  326.  Cooke's  Bankrupt  Law,  568.  5  Fer.  108.  Exparte 
Stevens,  11  Fer.  24.  Ex  parte  Hanson,  13  Fee.  232.  Simpson 
v.  £Tarl,  14  Jb/m,f.  63.  Slat.  Geo.  2,  c.  22,  s.  13.  S  Gco.  2,  c. 
24.  t/?c£  0/1705,  Purd.  Dig.  126.  Robinson  v.  Beall,  3  Yeates, 
267.  Wolfv.Beales,  6  5ier#.  $  Rawle,  242.  Rousset  v.  />w.  Co. 
of  North  timer ica,  1  j5/7r/?.  429. 
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The  opinion  of  the  court  was  delivered  by 

DUNCAN,  J.  I  cannot  consider  the  question  foreclosed  of  the 
right  of  a  defendant,  who  is  sued  with  another,  to  set  off  a  debt 
due  to  himself.  The  rule  that  the  set  off  must  he  such,  as  the  de- 
fendants could  sue  for  in  their  own  name,  was  a  very  narrow  con- 
struction of  the  statutes  of  set-off.  It  savours  more  of  technicality 
than  of  a  liberal  construction,  and  even  in  England  the  question 
is  decided  by  showing  in  whom  the  beneficial  interest  is;  and  it  is 
expressly  so  in  Pennsylvania,  as  appears  by  Robinson  v.  Beall 
and  others,  3  Yeates,  267,  Boyd's  Executor  v.  Thompson's  Ex- 
A-.y,  2  Yeates,  217,  and  Murray  v.  Williamson,  3  Binn.  135. 
At  the  trial  tny  opinion  was,  that  the  indebtedness  of  the  plain- 
tiff to  one  defendant,  was  of  itself,  unless  there  was  some  superior 
equity  in  a  third  person,  a  subject  of  set-off  by  that  defendant,  al- 
though ho  had  been  sued  with  others,  and  might  be  set  off  on  the 
trial  under  our  act  of  assembly,  which  has  been  always  considered 
as  more  comprehensive  than  the  British  statutes  of  2d  Geo.  2,  c. 
UJ,  and  8th  Geo.  2,  c.  24.  That  opinion  has  not  been  changed, 
and  is  unchangeable;  for  if  the  very  able  arguments  of  the  counsel 
of  the  plaintiffs  could  not  change  it,  it  cannot  be  shaken. 

New  trial  refused. 


[PHILADELPHIA,  JAHCAIIT  22,  182o.} 

ROUVERT  against  PATTON. 

IN   ERROR. 

"Where  a  question  depends  on  a  long  correspondence,  anil  a  variety  of  circum- 
stances, it  is  usual  to  submit  its  decision  to  the  jury;  and  if  the  counsel  on  either 
side  ask  the  opinion  of  the  court,  on  matters  of  law  and  fact  thus  blended,  the 
judgment  cannot  be  reversed  for  error  in  that  opinion. 

Where  the  plaintiff,  in  Charleston,  having-  in  his  hands  gfoods  of  the  defendant 
nearly  sufficient  to  satisfy  his  demand,  without  the  permission  of  the  defendant, 
drew  upon  him,  and  the  draft  was  protested  for  non-acceptance,  held,  that  the 
plaintiff  could  not  recover  of  the  defendant,  the  damages  which  he  was  com- 
pelled to  pay  in  consequence  of  the  draft  being  returned  protested ;  especially 
as  the  draft  was  at  a  much  shorter  sight,  than  was  the  usual  course  of  bills  be- 
tween Charleaton  and  Philadelp/iia. 

WRIT  of  error  to  the  District  Court,  for  the  city  and  county  of 
Philadelphia. 

.J.  Randall  and  J.  Randall,  for  the  plaintiff  in  error. 
E.  Ingersoll  and  J,  R.  Ingersoll,  for  the  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

TIU;HMAX,  C.  J.    H'iJliain-  Pat  ton,  the  plaintiff  below,  who 
resides  in  Charleston^  South  Carolina,  was  empIoyedJby  the  de- 
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fendant,  Edward  Rouvert,  as  an  agent,  or  factor,  for  the  sale  of 
sundry  goods  of  the  defendant,  shipped  from  Philadelphia  to 
Charleston.  Before  the  goods  were  sold,  the  defendant  drew  on 
the  plaintiff  for  one  thousand  dollars,  and  the  draft  was  accepted 
and  paid.  The  plaintiff  afterwards  drew  on  the  defendant  at  three 
days'  sight,  for  eight  hundred  and  thirty  dollars.  This  draft  was 
not  accepted,  in  consequence  of  which  it  was  protested,  and  the 
plaintiff  had  to  take  it  up  with  ten  per  cent,  damages,  according 
to  the  law  of  South  Carolina.  The  plaintiff  afterwards  sold  the 
defendant's  goods  at  auction,  which  not  being  sufficient  to  satisfy 
the  amount  claimed  by  the  plaintiff,  this  action  was  brought  for 
the  recovery  of  the  balance.  The  price  for  which  the  defendant's 
goods  were  sold  at  auction,  was  far  below  what  he  expected,  and, 
as  he  says,  below  what  the  plaintiff  had  a  right  to  sell  them  for, 
according  to  the  instructions  given  by  the  defendant.  The  first 
point  made  by  the  defendant's  counsel,  on  the  trial  of  the  cause, 
•was,  that  the  plaintiff  was  answerable  in  damages,  for  sacrificing 
the  goods  of  the  defendant  contrary  to  orders,  and  this  was  pro- 
posed to  the  court  as  matter  of  law.  The  opinion  of  the  court  was, 
that  the  plaintiff  had  a  right  to  make  the  sale.  Whether  he  had  a 
right  or  not,  depended  on  a  long  correspondence,  consisting  of  a 
number  of  letters  between  the  plaintiff  and  defendant;  not  easily 
reducible  to  mere  matter  of  law.  It  has  been  usual  to  leave  such 
things  to  the  jury;  and  if  the  counsel  on  either  side  think  proper 
to  take  the  court's  opinion,  on  matters  of  blended  fact  and  law,  it 
is  impossible  to  reverse  the  judgment  for  an  error  in  that  opinion, 
because,  so  far  as  facts  intervene,  the  error,  if  there  be  one,  is  an 
error,  not  in  law  but  in  fact;  and  consequently,  not  the  subject  of 
revision  in  a  court  of  error.  On  examining  the  correspondence 
Between  these  parties,  it  does  not  appear  that  the  defendant's  in- 
structions were  definite,  or  uniform.  The  goods  were  shipped 
from  Philadelphia  in  June,  1818.  It  turned  out,  that  they  did 
not  suit  the  Charleston  market.  The  defendant,  supposing  that 
the  plaintiff  would  be  in  cash,  from  the  sales,  drew  on  him  on  the 
7th  of  October,  1818,  at  thirty  days'  sight,  for  one  thousand  dol- 
lars. And,  in  a  letter  of  the  same  date,  he  says,  "  /  never  bind 
my  agents,  but  trust  to  their  judgment."  He  made  no  objec- 
tion to  a  sale  by  auction,  but  approved  of  it,  after  he  had  been 
informed  that  the  plaintiff  meant  to  try  that  mode.  But  it  is  cer- 
tain, that  after  the  defendant  found  that  his  draft  had  been  protest- 
ed, he  let  the  goods  go  at  a  lower  price  than  he  would  otherwise 
have  done.  To  decide  whether  the  plaintiff's  conduct  was  justifi- 
able, a  variety  of  circumstances  must  be  taken  into  consideration, 
many  of  which  are  facts;  and  I  have  tried  in  vain  to  bring  it  to  a 
case  of  pure  law.  Indeed,  the  counsel  for  the  plaintiff  in  error 
has  assigned  it  for  error,  that  the  cause  was  taken  from  the  jury, 
to  whom  it  ought  to  have  been  submitted.  In  his  own  opinion, 
then,  it  was  not  matter  of  law,  How  then  stands  the  cast"?  Thn 
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counsel  for  the  defendant  asks  the  court's  opinion  on  matter  of 
fact,  which  is  given.  Can  the  judgment  be  reversed,  for  an  error 
in  matter  of  fact?  It  certainly  cannot,  because  the  court  of  error 
cannot  try  the  fact,  and  therefore  cannot  say  whether  there  was 
error  or  not.  But  there  is  another  error  complained  of.  The  court 
charged,  that  if  the  plaintiff  had  paid  the  ten  per  cent,  damages  on 
his  draft,  he  was  entitled  to  recover  it  of  the  defendant.  I  do  not 
think  that  the  conclusion  is  warranted  by  the  premises.  The 
question  is  not  simply  whether  the  plaintiff  paid  the  damages,  but 
whether  he  had  a  right  to  throw  on  the  defendant  those  damages 
which  were  the  consequences  of  his  own  act.  When  the  defend- 
ant drew  on  the  plaintiff  at  thirty  days'  sight,  for  one  thousand 
dollars,  and  the  plaintiff  accepted  the  bill,  it  was  the  expectation 
of  both  parties,  that  the  plaintiff's  advance  of  one  thousand  dollars 
would  soon  he  replaced  by  the  sale  of  the  defendant's  goods,  and 
that  expectation  continued,  at  least  on  the  part  of  the  defendant, 
for  a  considerable  time.  The  plaintiff  was  never  authorized  by  the 
defendant  to  draw  the  bill  on  which  damages  are  claimed;  although 
he  offered  to  take  it  up,  if  thirty  days,  instead  of  three,  were  al- 
lowed for  payment.  The  plaintiff  had  a  right  to  demand  his  mo- 
ney, and  bring  suit,  if  not  paid;  or,  what  is  tantamount,  he  had  a 
right  to  draw  a  bill  payable  to  his  own  agent,  on  which  no  damages 
"would  have  accrued  on  non-payment.  But,  circumstanced  as  the 
parties  were,  the  plaintiff  having  goods  of  the  defendant  in  hand, 
sufficient  to  liquidate  the  greater  part  of  the  debt,  and  the  defend- 
ant having  given  permission  to  draw  on  him,  I  very  much  doubt 
the  plaintiff's  right  to  involve  the  defendant  in  damages,  to  the 
amount  of  ten  per  cent,  beyond  the  debt;  and  from  any  evidence 
which  was  given,  I  do  not  think  he  had  a  right  to  draw  at  so  short 
a  sight  as  three  days,  which  does  not  appear  to  be  the  usual  course 
of  bills  between  Charleston  and  Philadelphia.  I  am  of  opinion, 
there  was  error  in  that  part  of  the  charge  which  directed  damages 
on  the  plaintiff's  bill;  and  therefore  the  judgment  should  be  re- 
versed, and  a  venire  de  novo  awarded. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 
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JANUAUT  22,  1825.] 

RIDGWAY  against  The  FARMERS'  BANK  of  BUCKS 

Count  y. 

IN  ERROR. 

w\n  examined  copy  of  the  books  of  an  incorporated  brink,  uncorroborated  by  any 
other  proof,  is  not  evidence.  It  seems,  that  it  would  be  evidence,  it'  accompanied 
by  proof  that  the  original  entries  were  made  by  an  officer  of  the  bank;  this  proof* 
to  be  made  by  the  otliccr  himself,  if  to  by  found,  and,  if  not,  his  handwriting  to 
be  proved. 

The  act  of  1814,  gives  no  power  to  the  presidents  of  the  bank's,  thereby  created, 
to  raise  money  by  drafts  upon  the  bunk,  nor  is  any  such  power  given  to  the 
president  alone,  by  a  resolution  of  the  directors,  authorizing-  the  president  and 
cashier  to  raise  money  or  obtain  discounts  for  the  use  of  the  bank ;  but  if  both 
agree  upon  a  plan  of  borrowing  money,  or  of  obtaining  discounts,  it  is  not  ne- 
cessary that  both  should  sign  the  paper,  to  carry  it  into  effect. 

The  board  of  directors  have  power  to  authorize  the  president  and  cashier  to  bor- 
row money,  or  obtain  discounts  for  the  use  of  the  bank. 

Independently  of  any  resolution,  the  sanction  of  the  directors,  to  a  draft  made  OB 
the  bank  by  the  president,  may  be  inferred  from  the  evidence  given  on  the  trial. 

If  the  president  of  a  bank  who  is  authorized  to  borrow  money,  or  obtain  discounts 
for  the  use  of  the  institution,  fraudulently  draws  a  draft  in  favour  of  one,  by 
whom  it  is  endorsed  to  the  plaintiff,  who  receives  it  in  the  usual  course  of  busi- 
ness fairly,  and  without  notice  of  the  fraud,  his  right  to  recover  is  not  affected 
by  collusion  between  the  drawer  and  endorser. 

ON  a  writ  of  error  to  the  Court  of  Common  Pleas  of  Bucks 
county,  it  appeared  that  an  action  was  brought  in  that  court  by 
Jacob  Ridgway,  the  plaintiff  below,  against  the  Farmers7  Bank 
of  Bucks  county,  on  an  order,  or  bill,  for  six  thousand  dollars, 
drawn  by  Joseph  Hulme,  president  of  the  said  bank,  on  the  cashier 
of  the  same,  dated  the  22d  of  June,  1821,  payable  sixty  days  after 
date,  to  E.  J.  Tlollingshead,  or  order,  by  whom  the  same  was 
endorsed  to  the  plaintiff.  The  bank  refused  payment,  and  denied 
the  authority  of  the  president  to  draw  the  bill.  In  order  to  prove 
the  authority  of  the  president,  the  plaintiff  gave  in  evidence,  the 
following  resolution  of  the  board  of  directors,  dated  July  the  6th, 
1819: — "  Resolved,  that  it  is  the  duty  of  the  board  of  directors, 
to  support  the  credit  of  the  paper  of  the  bank;  and  that  funds,  dur- 
ing the  present  stagnation  of  trade,  must  be  raised.  We  therefore 
authorize  the  president  and  cashier,  as  often  us  they  find  occa- 
sion, to  borrow  money,  or  obtain  discounts,  in  order  to  raise 
funds  for  the  purpose  aforesaid."  In  the  course  of  the  trial,  both 
the  plaintiff  and  defendants  examined  the  officers  of  the  bank,  and 
the  entries  in  its  books,  and  minutes  of  the  board  of  directors.  The 
plaintiff  examined  also  the  officers  of  two  of  the  banks  of  the  city  of 
Philadelphia,  in  order  to  show  the  transactions  between  them  and  the 
defendants,  and  offered  in  evidence,  an  examined  copy  of  certain 
entries  in  the  discount  book  of  the  Hank  of  Pennsylvania,  to 
show,  that  the  notes  therein  mentioned,  were  discounted  by  the 
said  bunk.  To  this  evidence;  the  counsel  for  the  defendants  ob- 
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jected,  and  the  court  rejected  it,  upon  which  an  exception  was 
taken  to  their  opinion. 

An  exception  was  likewise  taken  to  the  charge  of  the  court,  of 
which  the  material  parts,  were  as  follows: 

"The  first  question  arises  upon  the  charter  of  the  21st  of  Marcht 
1814;  and  it  is  asked,  does  this  charter  authorize  a  president  of  a 
bank,  by  virtue  of  his  office,  to  draw  a  check,  such  as  the  one  on 
which  this  suit  is  brought?  I  think  this  charter  does  not,  in  any  of  its 
provisions,  authorize  the  president,  as  president  merely,  to  draw- 
such  a  draft  to  bind  the  bank.  No  such  authority  is  given  him  in 
the  act  or  in  the  articles  for  the  regulation  of  the  bank,  and  there- 
fore I  apprehend  he  has  clearly  no  such  authority.  The  first  arti- 
cle, in  the  seventh  section,  declares,  that  the  bank  shall  be  con- 
ducted by  thirteen  directors.  By  the  eighth  article,  a  majority  of 
the  directors  shall  be  a  quorum  for  the  transaction  of  business;  but 
discounts  may  be  made  by  the  president  and  four  directors.  There 
is  nothing  in  these  provisions  which  authorizes  the  president, 
merely  in  virtue  of  his  office,  .to  control  the  funds  without  the 
authority  of  the  board.  Nor  does  it  appear,  that  he  was  ever  in- 
tended to  be  trusted  with  the  funds  of  the  bank.  The  cashier  must 
give  security,  in  not  less  than  five  thousand,  nor  mere  than  one 
hundred  thousand  dollars,  and  is  forbidden  to  follow  any  other 
business.  This  is  worthy  of  remark; — and  to  say  this,  is  to  say 
that  the  man  who  has  care  of  the  funds  of  the  bank,  shall  not  min- 
gle his  private  business  with  its  concerns.  Hence  I  infer,  and  lay 
it  down  as  the  law,  that  the  president  of  this  bank,  merely  as  such, 
has  no  authority  to  draw  such  a  draft, 

"Whence,  then,  did  he  derive  his  authority  to  draw  this  check 
or  draft?  It  is  said,  that  it  was  by  a  resolution  of  July  6th,  1819. 
I  lay  it  down  to  you  as  the  law,  that  by  that  resolution,  the  presi- 
dent, singly,  had  no  such  authority.  That  resolution  was  con- 
formable to  the  provision  in  the  eighth  section  of  the  charter,  and 
gave  the  president  and  cashier  precisely  the  authority  intended  by 
that  portion  of  the  charter, — that  is  to  say,  to  raise  money  by  the 
use  of  their  joint  names. 

"  If  he  did  not  derive  it  either  from  the  charter  or  from  the  re- 
solution of  the  6th  of  July,  1819,  whence  came  it,  was  it  from 
any  by-law? — for  they  are  authorized  to  make  by-laws.  None 
such  is  pretended.  Did  he  derive  it  from  the  usage  of  banks?  If 
he  had  previously  drawn  such  a  check  as  this  on  the  bank,  and  it 
had  been  paid,  it  would  be  strong  presumption  of  his  authority; 
but  there  is  no  such  precedent.  There  was  one  other  of  a  similar 
character,  and  that  is  resisted.  Hence  no  conclusion  can  be  drawn 
from  them  as  authority.  By  what  authority,  then,  did  he  draw- 
it?  I  endeavoured  to  collect  it  from  him.  He  said,  he  drew  his 
authority  from  his  practice  of  getting  notes  discounted  for  the  use 
of  the  bank,  and  that  the  board  knew  it.  If  Joseph  Hulmc 
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permitted  to  do  acts  which  were  ratified  by  the  bank,   it  would 
bind  them  for  such  acts,  no  doubt. 

"  This  involves  a  most  important  point  for  the  jury.  Joseph 
Hulme  was  asked  for  his  authority — he  pointed  to  the  resolution. 
The  court  have  said,  that  that  resolution  gave  him  no  power,  sin- 
gly. He  said  he  thought  he  had  an  authority.  He  spoke  with  less 
precision  throughout,  than  was  desirable  from  an  intelligent  man. 
Jt  involves,  then,  this  question  for  your  consideration:  Did  Joseph 
Hulme  assume  the  power  of  getting  discounts  in  Philadelphia, 
with  their  knowledge  or  authority,  express  or  implied?  If  he  did 
either,  they  are  evidences  of  his  agency. 

*'  It  is  to  be  regretted,  that  the  bank  have  intrusted  their  con- 
cerns to  the  exclusive  management  of  an  individual.  Monied  in- 
stitutions, in  point  of  fame,  are  like  females, — they  should  stand 
above  suspicion.  They  should  have  taken  care,  that  there  was  no 
ground  for  suspicion.  You  have  heard  the  evidence  of  Lynch  and 
Leslie;  you  will  have  the  notes  out  with  you.  If  they  were  en- 
dorsed and  discounted,  with  the  approbation  of  the  board,  they 
would  be  evidence  of  the  agency. 

"  But  this  difficulty  arises; — if  those  acts  were  recognised  as  the 
acts  of  the  board — is  this  check  of  so  similar  a  character  as  to 
come  within  the  agency?  If  a  man  give  his  servant  credit  to  buy 
goods,  he  may  buy  again  and  again;  but  it  would  not  give  him  a 
credit  to  borrow  money.  If  a  man  may  raise  money  by  promis- 
sory notes,  and  by  having  them  discounted  at  other  banks,— when 
all  the  matters  appear  on  the  books, — this  is  a  very  different  thing 
from  drawing  a  check  to  an  individual.  The  resolution  of  July 
tith,  1819,  does  not  authorize  the  president  alone,  without  the 
consent  of  the  cashier,  to  go  into  the  market  and  give  checks  in 
the  name  of  the  bank.  The  operations  were  very  different:  to 
give  checks  to  brokers  to  take  up  notes,  to  put  again  into  circula- 
tion, was  a  project  very  uncertain,  as  to  its  utility  to  the  bank.  If 
there  is  any  evidence  of  the  recognition  of  such  an  act  as  this  check, 
you  will  consider  it  as  authority  to  do  it  again. 

"  As  to  the  right  of  the  bank  to  borrow  money,  it  was  certainly 
never  the  intention  of  the  charter,  that  the  institution  should  en- 
gage in  that  kind  of  business.  If  it  was,  the  object  was  dangerous. 
But  still,  though  it  were  not  the  object,  yet,  in  a  fair  management 
of  their  business,  their  necessities  required  that  they  should  relieve 
themselves  by  borrowing,  I  think  they  had  a  right  to  borrow. 
You  may  therefore  consider  it  as  law,  that  the  bank  had  a  right  to 
borrow.  The  great  question,  then,  to  settle  is, — did  Joseph  Hulme 
assume  an  agency  recognised  by  the  board,  to  raise  money  for  the 
use  of  the  bank,  in  the  manner  in  which  this  chock  has  been  given? 
If  he  did,  your  verdict  should  be  for  the  plaintiff, — otherwise,  for 
the  defendant. 

"But  there  are  some  other  matters  of  consequence  to  be  consi- 
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dered,  and  on  which  the  decision  of  the  court  may  turn.  Was  this 
check  given  by  Hulme  to  Hollingshead,  in  fact  to  borrow  money 
for  the  use  of  the  bank?  If  not,  though  the  plaintiff  was  an  inno- 
cent endorsee,  and  paid  valuo  for  it,  without  notice,  he  cannot 
recover. 

"Was  the  check  delivered  to  Hollingshead,  as  an  escrow  to  be 
locked  up  in  his  desk  for  sixty  days?  This  is  the  evidence  of  Mr. 
Hulme.  If  it  .was,  the  plaintiff,  though  he  paid  value  for  it,  and 
was  without  notice  of  this  fact,  cannot  recover.  One  fact  from  the 
book  of  minutes  is  of  consequence.  The  entry  is  dated  the  24th 
of  July,  1821.  Joseph  Hulme  declared  to  the  committee,  that 
Hollingshead  owed  him  twenty  thousand  dollars,  and  that  he  had 
placed  in  Hollingshead' 's  hands  the  six  thousand  dollars  which  he 
had  taken  to  Philadelphia. 

"The  whole  character  of  this  transaction  between  Hulme  and 
Hollingshead  is  mysterious,  even  on  his  own  explanation  of  it; 
and  I  have  in  vain  endeavoured  to  understand  it.  It  is  said,  that 
this  is  not  a  matter  which  can  be  set  off  against  the  plaintiff,  and 
that  if  this  check  were  ever  so  fraudulently  given  by  Hulme  to 
Hollingshead,  it  is  no  defence  against  the  plaintiff's  claim.  It  is 
high  time  that  the  law  on  this  subject  should  be  settled.  It  has 
been  certainly  veering  from  point  to  point.  It  has,  however,  bean 
decided,  that  fraud  in  obtaining  a  note  may  be  set  up  in  defence 
against  an  innocent  endorsee,  and  that  notes  and  bonds  stand  on  the 
same  principles  in  this  respect,  with  the  exception  of  bearing  date 
within  the  city  or  county  of  Philadelphia, — by  the  provision  of  an 
act  of  assembly.  If  I  send  an  agent  to  the  bank  of  Pennsylvania, 
with  a  note  to  be  discounted,  endorsed  by  me  in  blank,  would  the 
act  of  sending  him  be  a  sufficient  authority  to  him  to  give  it  to 
another  person,  so  as  to  enable  that  other  person  to  recover  on  it? 
I  think  not. 

"  In  the  case  of  the  draft  on  which  this  suit  is  founded,  I  am  of 
the  opinion,  that  if  there  was  fraud  between  Hulme  and  Hollings- 
head, or  if  the  draft  was  not  given  with  the  intention  of  applying 
the  proceeds  to  the  use  of  the  bank,  these  matters  may  be  set  up 
in  defence  against  the  present  plaintiff;  and  that  although  he  had 
no  notice  of  the  fraud,  and  paid  value  for  it,  he  cannot  recover. 

"If  this  was  not  like  any  other  case,  in  which  his  agency  had 
been  recognised,  then  the  evidence  from  usage  and  custom  is  no- 
thing. I  do  not  mean  to  examine  the  bank  books, — you  will 
have  them  out  with  you." 

M'llvaine  and  Condy,  for  the  plaintiff  in  error.  1.  The  ex- 
amined copy  of  the  discount  book  of  the  Bank  of  Pennsylvania, 
ought  to  have  been  received  in  evidence.  If  the  original  was  evi- 
dence, so  was  the  examined  copy.  The  entries  in  this  book  were 
evidence,  because  they  showed  that  money  had  been  raised  for  the 
Farmers'  Bank  of  Bucks  county,  by  discounts  in  the  Bank  of 
of  Pennsylvania.  An  examined  copy  of  public  books,  such  as 
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tliis,  are  always  admitted  in  evidence.  Phill.  Ev.  339,  345,  34G. 
14  Mass.  Rep.  178. 

2.  In  charging  the  jury,  that  the  resolution  of  the  6th  of  July, 
1819,  did  not  authorize  the  president  alone  to  borrow  money  on 
the  draft  in  question,  the  court  below  erred.    By  the  eighth  section 
of  the  charter  of  the  corporation,  (Purd.  jDig.  58,)  bills  or  notes 
promising  to  pay  money,  are  to  be  signed  by  the  president,  and 
countersigned  by  the  cashier.     But  this  section  directs  only  the 
form  of  the  note,  and  does  not  relate  to  the  power  to  borrow  mo- 
ney.   The  resolution  of  the  6th  of  July  has  no  reference  to  it,  and 
does  not  require  any  paper  upon  which  money  is  borrowed  under 
its  sanction,  to  be  signed  by  both  those  officers.     It  was  necessary 
that  both  should  assent  to  the  plan  of  borrowing,  but  not  that  both 
should  join  in  the  mode  of  carrying  that  plan  into  operation.    This 
position  is  fully  established  by  the  case  of  Fletcher  v.  Bank  of  the 
United  States,  8  Wheat.  338.  That  the  bank  possessed  the  power 
to  borrow  money,  in  the  manner  indicated  by  the  resolution,  is  to 
be  inferred  frpm  the  nature  of  its  business,  and  the  terms  of  the 
charter.     By  the  act  of  the  21st  of  March,  1814,  very  considera- 
ble powers  are  conferred  upon  these  institutions,  and  no  restriction 
is  imposed,  as  to  the  mode  of  raising  money.     They  may  deal 
in  bills  of  exchange.     By  the  seventh  section  of  this  charter  it  is 
provided,  that  "  the  affairs  of  this  company  shall  be  conducted  by 
thirteen  directors,"  who  of  course  must  possess  all  the  powers  ne- 
cessary to  carry  into  effect  the  objects  for  which  the  company  was 
incorporated.     It  was  necessary,  for  the  successful  operations  of 
this  company  to  borrow  money,  and,  for  this  purpose,  the  direct- 
ors authorized  the  president  and  cashier  to  obtain  discounts,  or  bor- 
row money,  without  restriction  as  to  the  kind  of  paper  to  be  used. 
The  bank  books  show  that  money  was  frequently  borrowed,  by 
discounts,  of  banks  in  the  city  of  Philadelphia,  upon  paper  not 
signed  by  both  the  president  and  cashier;  and  this  must,  or  ought 
to  have  been  known  to  the  directors.     The  Court  of  Common 
Pleas  has  erroneously  drawn  a  distinction  between  an  authority  to 
draw  notes  and  an  authority  to  draw  a  draft,  such  as  the  one  in 
question.    It  could  surely  make  no  difference  to  the  bank,  whether 
the  loan  was  accomplished  by  means  of  one  or  the  other;  and  it 
having  frequently  sanctioned  loans  upon  notes  signed'  by  one  of 
their  officers  only,  is  evidence  of  the  right  of  the  president  to  make 
this  draft.     Indeed,  it  was  not  necessary  that  the  loan  should  have 
been  effected  through  the  medium  of  paper  of  any  kind.    It  might 
have  been  done  on  a  verbal  promise  only.   Chitty  on  Bills,  34 — 
36.  15  Mass.  Rep.  39.   11  Mass.  Rep.  97.  Paley  on  JUgency,  144. 
Whiteheadv.  Tuckett,  15  East,  400. 

3.  Admitting  that  there  was  collusion  between  Hulme  and  Hol- 
lingshead,  to  defraud  the  bank,  it  cannot  affect  the  rights  of  a  third 
person,  who  acquired  an  interest  in  the  draft,  without  notice  and 
for  a  valuable  consideration.    This  paper  is  an  inland  bill  of  ex- 
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change,  and  a  negotiable  instrument.  In  England,  it  would  un- 
doubtedly be  so  considered,  and  in  Pennsylvania,  there  is  nothing 
to  restrict  its  negotiability.  A  promissory  note  is  a  distinct  thing. 
Bills  of  exchange  were  negotiable  in  the  time  of  Charles  II.  be- 
fore the  settlement  of  Pennsylvania.  The  statutes  of  9  and  1O 
Will.  3.  and  3  and  4  *flnn.  do  not  create,  but  only  declare  their 
negotiable  character,  and  there  is  no  difference  between  foreign 
and  inland  bills  of  exchange,  as  to  negotiability.  Promissory  notes, 
which  are  not  necessary  to  commerce,  are  negotiable  only  by  sta- 
tute; but  bills  are  so  by  the  law-merchant.  By  the  act  of  the  28th 
of  May,  1715,  Purd.  Dig.  97,  bonds,  specialties,  and  notes  in 
writing,  are  made  assignable,  and  by  the  act  of  the  27th  of  Febru- 
ary, 1797,  Purd.  Dig.  98,  notes  in  a  certain  form,  and  bearing 
date  in  the  city  or  county  of  Philadelphia,  are  rendered  negotia- 
ble; and  it  has  been  decided,  even  in  the  case  of  a  note  not  bearing 
date  in  the  city  or  county  of  Philadelphia,  that  if  it  be  made  pay- 
able, "  without  defalcation, "  it  is  negotiable.  Lewis  v.  Recder,  9 
Serg.  $  If  aide,  193.  Roberts'  Dig.  of  Stat.  375.  C kitty  on  Bills, 
53,  54,  411,  412.  The  president  was  the  acknowledged  agent  of 
the  bank,  and  if  the  agent  acts  fraudulently  with  regard  to  his  prin- 
cipal, the  principal  is  bound,  if  the  person  who  claims  under  the 
act  of  the  agent,  has  conducted  himself  fairly. 

Kittera  and  Hopkinson,  for  the  defendants  in  error.  1.  The 
copy  of  the  book  of  the  Bank  of  Pennsylvania,  was  properly  re- 
jected. It  was  not  evidence  on  two  grounds.  In  the  first  place, 
the  original  was  not  evidence,  and  if  it  was,  a  copy  could  not  be 
received.  The  bank  was  a  private  corporation,  and  might  have 
been  compelled  to  produce  the  book  itself,  by  a  subpoena  ducts 
tecum.  The  original  should  therefore  have  been  produced,  or  at 
least  the  clerk  who  made  the  entry,  or,  in  case  of  his  death  or  ab- 
sence from  the  state,  his  handwriting  should  have  been  proved, 
together  with  proof  that  he  was  a  clerk.  Besides,  in  the  stage  of 
the  cause  in  which  the  evidence  was  offered,  it  was  not  relevant. 

2.  It  is  the  defendants  in  error  who  have  reason  to  complain  of 
the  charge.  It  was  left  to  the  jury,  to  infer  an  authority  in  the 
president  of  the  bank  to  make  this  draft,  from  circumstances.  We 
deny  that  the  directors  had  a  right  to  delegate  to  the  president  and 
cashier,  the  power  to  raise  money.  The  charter  gives  no  such 
right.  The  eighth  section  directs  the  form  of  notes  to  be  issued, 
and  where  the  act  prescribes  the  manner  of  doing  a  thing,  no  other 
can  be  adopted.  Neither  can  the  directors  authorize  a  thing  to  be 
done,  out  of  the  usual  course  of  business.  All  paper  issued  by 
the  bank  should  be  signed  by  the  president,  and  countersigned  by 
the  cashier.  If  signed  by  one,  it  is  not  sufficient.  Thus,  where  a 
parish  authorized  a  committee  of  three  to  build  a  meeting  house, 
the  acts  of  one,  were  held  not  to  be  binding.  12  Mass.  Rep.  185, 
The  directors  are  but  the  agents  of  the  stockholders,  and  are  sub- 
ject to  the  restrictions  imposed  by  the  charter,  which  are  known 
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to  the  public.  They  have,  it  is  true,  certain  implied  powers,  to 
be  exercised  in  the  usual  course  of  business;  and  thus  they  may 
authorize  the  cashier  alone  to  draw  on  other  banks,  because  this 
is  necessary  to  carry  on  their  operations;  but  corporations  have  no 
powers,  except  those  which  are  expressly  granted,  and  such  as  are 
necessary  to  carry  them  into  effect.  15  Johns.  283.  2  Cowen,  709, 
711.  2  Johns.  109.  14  Mass.  Rep.  58.  The  power  exercised  in 
this  case,  goes  to  charge  the  corporation  to  any  amount,  and  the 
acts  of  the  president  and  cashier  have  not  been  recognized  by  the 
directors  or  the  stockholders. 

If,  however,  the  directors  had  power  to  authorize  the  president 
and  cashier  to  raise  money  for  the  bank,  this  power  could  only  be 
exercised  by  them  jointly.  In  all  the  instances,  except  a  very  tew, 
in  which  money  has  been  raised  under  the  resolution  of  the  6th  of 
July,  1819,  the  names  of  both  the  president  and  cashier  were 
upon  the  paper.  There  is  good  reason  why  the  president  should 
not  alone  be  allowed  to  exercise  this  power;  he  does  not  give 
security ;  but  the  cashier  does.  There  was  no  evidence  whatever, 
that  the  cashier  consented  to  this  act  of  the  president.  The  object 
was,  to  borrow  money  for  the  use  of  the  bank,  but  no  money  was 
raised  on  this  draft  for  the  use  of  the  corporation,  nor  was  there 
any  evidence  what  the  plaintiff  below  paid  for  it.  The  resolution 
under  which  the  president  pretended  to  act,  was  passed  in  1819, 
and  spoke  of  the  present  stagnation  of  trade,  and  the  draft  was 
not  made  until  1821.  The  cashier  swore,  that  the  resolution  was 
considered  as  confined  to  the  emergency  existing  at  the  time  it 
was  passed,  and  that  he  never  acted  under  it.  There  was  therefore 
no  question  about  the  law,  with  respect  to  the  consent  of  both,  and 
the  act  of  one. 

3.  If  there  was  fraud  between  Hulme  and  Hollingshead,  the 
plaintiff  cannot  recover.  Bank  checks  are  not  inland  bills  of  ex- 
change. A  check  should  be  carried  in  during  banking  hours  of 
the  day  after  it  is  issued.  Chitty  on  Bills,  17,  192,  413.  But  this 
check  or  draft  is  out  of  the  usual  course  of  business,  being  payable 
sixty  days  after  date.  But,  admitting  it  to  be  an  inland  bill,  it  is 
not  negotiable.  Foreign  bills  are  negotiable  by  the  law-merchant, 
but  inland  bills  are  in  England  made  so  by  statutes  9  and  10  JV.  3. 
c.  17,  and  3  and  4  Jinn.  c.  9.,  which  are  not  in  force  in  Pennsyl- 
vania, so  far  as  relates  to  inland  bills  of  exchange.  The  draft  in 
question  is  rather  in  the  nature  of  a  promissory  note,  than  an  in- 
land bill,  and  must  be  governed  by  the  act  of  the  28th  of  May, 
1715.  Without  the  words  "  without  defalcation,"  a  note  is  not  ne- 
gotiable. 

The  opinion  of  the  court  was  delivered  by 

TILGHMAN,  C.  J.  It  is  a  rule  of  law,  that  where  an  original  is 
of  a  public  nature,  and  admissible  in  evidence,  an  examined  copy 
is  evidence.  This  rule  is  necessary,  for  the  preservation  of  public 
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papers,  and  for  the  public  convenience,  because  those  papers  should 
always  be  in  a  known  place,  to  which  access  may  be  had  by  all.  As 
an  example  of  what  may  be  called  public  papers,  the  English,  authors 
mention  the  journals  of  both  houses  of  parliament,  entries  in  the 
books  of  the  Bank  of  England,  and  of  the  East  India  Company, 
parish  registers,  the  books  of  the  commissioners  of  the  land  tax,  and 
excise,  and  court  rolls  of  manors.  The  Bank  of  England  and  East 
India  Company,  have  such  immense  concerns  connected  with  the 
government,  that  their  interests  are  inseparable,  and  their  books 
and  papers  are  truly  of  a  public  nature.  But  to  give  that  name  to 
the  banks  of  Pennsylnania,  and,  on  the  same  principle,  to  incor- 
porated insurance  companies,  &c.,  with  which  the  country  has 
been  inundated,  might  produce  serious  consequences.  We  know, 
that  these  books  are  often  badly  kept,  and  it  would  be  dangerous 
to  admit  copies  in  evidence,  when  the  originals  may  easily  be  had, 
nor  should  even  the  originals  be  admitted,  without  proof,  by  whom 
the  entries  were  made.  The  proper  witnesses  to  prove  the  entries, 
are  the  clerks  by  whom  they  were  made,  if  to  be  found.  But,  if 
dead,  or  out  of  the  jurisdiction  of  the  court,  proof  may  be  made  of 
their  handwriting.  I  would  not  be  understood,  however,  as  laying 
it  down  as  a  general  rule,  that  in  all  cases  the  original  books  must 
be  produced.  That  might  often  be  extremely  inconvenient;  and 
perhaps  there  would  be  no  danger  in  admitting  an  examined  copy, 
with  proof  that  the  original  entry  was  made  by  an  officer  of  the 
bank, — the  officer  himself  to  prove  this,  if  to  be  found,  and,  if  not, 
his  handwriting  to  be  proved.  But  in  the  case  before  us,  there 
was  a  naked  offer  of  an  examined  copy,  uncorroborated  by  any 
other  evidence  whatever.  This  is  not  a  new  point.  We  decided 
it  at  Pittsburgh  in  the  case  of  The  Philadelphia  Bank  v.  The, 
Executors  of  Thomas  Officer,  at  September  term  last;  and,  in 
accordance  with  that  decision,  I  am  of  opinion,  that  the  copies 
offered  in  this  case  were  properly  rejected. 

Besides  this  exception  to  the  evidence,  exceptions  were  taken 
to  the  charge  of  the  court,  which  I  will  now  consider. 

1.  It  was  given  in  charge  to  the  jury,  that  neither  by  the  char- 
ter of  the  bank,  nor  the  resolution  of  the  board  of  directors,  of  the 
6th  of  July,  1819,  had  the  president  alone  power  to  draw  the  bill 
in  question.  To  this  I  agree,  with  some  explanation.  The  act  of 
incorporation  gives  no  authority  to  the  president  alone,  to  issue 
paper.  It  is  enacted,  by  the  eighth  section  of  the  incorporating 
act,  "that  bills  or  notes  issued  by  order  of  any  of  the  said  corpo- 
rations, signed  by  the  president  and  countersigned  by  the  cashier, 
promising  the  payment  of  money,  to  any  person  or  persons,  his, 
her,  or  their  order,  or  to  bearer,  though  not  under  seal  of  the  said 
corporation,  shall  be  binding  and  obligatory  on  such  corporation." 

This  provision  does  not  apply  to  the  case  before  us,  for  this  is 
not  a  bill  promising  to  pay  money;  nor  is  it  to  be  construed  as  a 
prohibition  of  drawing  a  bill  like  the  present,  unless  under  the  seal 
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of  the  corporation,  or  signed  by  the  president  and  countersigned 
by  the  cashier.  When  one  bank  draws  on  another,  or  an  indivi- 
dual, I  believe  the  usual  course  of  transacting  the  business,  is,  to 
have  the  draft  signed  by  the  cashier,  and  not  by  the  president. 
And  this  is  authorized  by  the  general  practice,  recognised  by  the 
directors.  The  old  doctrine,  that  a  corporation  can  do  no  act,  but 
under  seal,  has  been  frequently  determined,  not  to  be  applicable  to 
banks  created  by  statute,  so  far,  at  least,  as  concerns  the  usual 
course  of  business,  in  drawing  and  discounting  notes  and  bills. 
Still,  the  charge  of  the  Court  of  Common  Pleas  was  accurate,  in 
laying  down  the  law,  that  the  charter  of  this  bank  gives  the  pre- 
sident alone  no  power  to  make  this  draft.  I  think  it  was  accurate, 
also,  in  saying  that  no  such  power  was  given  to  the  president 
alone,  by  the  resolution  of  the  directors  of  the  GthofJuly,  IS  19. 
That  resolution  confines  the  power  to  the  president  and  cashier, 
jointly;  and  for  this  there  was  good  reason.  The  cashier  of  the 
country  banks  is  generally  a  more  efficient  and  intelligent  officer 
than  the  president.  The  cashier  and  president,  jointly,  but  nei- 
ther, separately,  were  authorized  to  borrow  money  or  obtain  dis- 
counts. But  if  it  was  intended  to  instruct  the  jury,  that  although 
both  these  officers  had  agreed  to  a  plan  of  borrowing  money  or  ob- 
taining discounts,  yet  this  plan  could  not  be  executed  but  by  the 
use  of  paper  signed  by  both  of  them,  I  cannot  assent.  The  reso- 
lution required  no  such  thing.  It  was  satisfied  by  the  agreement 
of  both  president  and  cashier,  though  the  mode  of  effecting  their 
purpose  should  be,  by  a  note  or  bill,  signed  or  endorsed,  by  only 
one  of  them.  This  very  point  came  before  the  Supreme  Court  of 
the  United  States,  in  the  case  of  Fletcher  v.  The  United  States 
Sank.  There,  the  board  of  directors  of  the  Planters'  Bank"  (of 
New  Orleans,}  passed  a  resolution,  "  that  the  president  and  casbier 
be  authorized  to  adopt  the  most  effectual  measures  to  liquidate,  the 
soonest  possible,  the  balance  due  to  the  office  of  discount  and  de- 
posit in  this  city,  (New  Orleatis,)  as  well  as  others  presently  due, 
and  which  may  in  the  future  become  due,  to  any  banks  in  this 
cif  j?."  A  note  for  ten  thousand  dollars,  drawn  by  Fletcher,  came 
to  the  possession  of  the  Planters'  Bank,  and  was  endorsed  by  their 
cashier,  to  the  Bank  of  Discount  and  Deposit,  in  part  payment  of 
a  balance  due.  It  was  objected,  that  the  cashier,  alone,  had  no 
authority  to  make  the  transfer.  But  Judge  STORY,  who  delivered 
the  opinion  of  the  court,  held  the  contrary,  and  thus  expressed 
himself:  "The  president  and  cashier  were  at  liberty  to  raise  mo- 
ney for  this  purpose,  from  the  general  funds,  in  any  way  which 
the  ordinary  course  of  business  would  justify,  and  which  they 
should  deem  the  most  effectual  measure.  They  might  therefore 
agree,  that  the  cashier  should  endorse  the  note  in  question,  and 
should  procure  it  to  be  discounted  at  the  Bank  of  the  United 
States,  and  the  proceeds  to  be  carried  to  their  credit"  I  per- 
fectly agree  with  the  law,  as  thus  laid  down  by  Judge  STORY;  and 
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therefore,  when  this  cause  comes  to  trial  again,  it  will  be  proper 
for  the  Court  to  instruct  the  jury  accordingly. 

The  counsel  for  the  defendant  in  error,  have  denied  the  power 
of  the  directors,  to  authorize  the  president  and  cashier  to  borrow 
money.  But  in  this  I  think  they  are  wrong.  There  again,  the 
case  of  Fletcher  v.  The.  United  States  Bank,  (S  Wheat.  302,)  bears 
upon  the  question;  and,  independently  of  that  case,  the  reason  of 
the  thing  proves  that  the  power  exists.  By  the  act  of  incorporation, 
section  7,  "  the  affairs  of  the  company  shall  be  conducted  by  the 
directors."  The  power  is  general,  and  must  be  construed  to  ex- 
tend to  such  things  as  are  convenient  and  usual,  in  the  course  of 
conducting  the  banking  business.  I  have  mentioned  before,  that 
the  cashier  is  usually  intrusted  with  the  power  to  sign  drafts  by 
one  bank  on  another,  or  on  individuals.  If  this  kind  of  businos 
could  only  be  done  by  an  order  of  the  board,  in  such  case,  it  would 
be  impossible  to  get  forward.  Neither  would  it  be  possible,  in 
difficult  times,  when  it  was  necessary  frequently  to  borrow  money, 
to  transact  the  business  with  tolerable  convenience,  or  facility,  if 
a  resolution  of  the  board  was  required  on  each  note,  draft,  or  dis- 
count, for  the  purpose  of  borrowing.  I  am  of  opinion,  therefore, 
that  the  directors  did  not  exceed  their  powers,  in  the  resolution  of 
the  6th  of  July,  1S19. 

The  president  of  the  Court  of  Common  Pleas  left  it,  very  fairly 
and  candidly,  to  the  jury  to  decide,  whether,  from  the  evidence, 
it  could  be  inferred,  that  the  board  of  directors,  (independently  of 
their  resolution  of  July,  1819,)  had,  directly  or  indirectly,  sanc- 
tioned the  bill  drawn  by  Joseph  Hulinc;  and  told  them,  that  if 
they  had,  the  bank  was  bound  by  it.  The  plaintiff  has  no  cause  of 
complaint  on  this  head.  But  there  is  another  very  important 
point,  in  which  error  has  been  alleged.  The  judge  charged,  that 
even  supposing  a  bill  like  that  on  which  this  suit  was  brought, 
might  lawfully  have  been  drawn  by  the  president  alone,  for  the 
purpose  of  raising  money  for  the  bank,  yet,  if  by  fraud  or  collu- 
sion between  him  and  Hollingshead,  it  was  applied  to  the  use  of 
IldlUngshead,  the  plaintiff  could  not  recover,  though  it  came  to 
him  fairly,  in  the  usual  course  of  business,  and  without  notice  of 
fraud  or  mal-practicc.  I  confess,  I  do  not  see  on  what  ground  this 
opinion  can  be  supported.  The  bill  in  question  has  been  com- 
pared to  a  promissory  note,  and  then  the  case  of  M'Culloch  v. 
Houston,  1  DalL  441,  has  been  relied  on;  in  which  it  was  de- 
cided, that,  the  endorsee  of  a  note,  under  the  act  of  the  2Sth  of 
May,  1715,  takes  it  at  his  peril.  As  to  that  case,  suffice  it  to 
say,  at  present,  that  although  never  overruled,  it  has  always  been 
regretted,  and  must  not  be  considered  as  a  precedent,  to  influence 
other  cases  of  a  dissimilar  nature.  Now,  the  paper  before  us  is 
not  a  promissory  note,  but  a  draft,  or  bill,  with  which  the  act  of 
1715  has  nothing  to  do.  The  plaintiff's  action,  as  endorsee,  is  not 
founded  on  that  act,  nor  indeed  does  the  act  say  one  word  about 
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bills,  but  is  confined  to  the  assignment  of  bonds,  specialties,  and 
promissory  notes.  The  endorsee  of  an  inland  bill,  rests  his  ac- 
tion on  the  custom  of  merchants,  and  not  on  any  statute  of  Eng- 
land or  Pejinsylvtinia.  This  will  be  proved,  by  reference  to  the 
statutes  of  9  and  10  TV.  3.  c.  17,  and  3  and  4  Ann.  c.  9.  It  will 
be  seen,  that  an  action  by  the  endorsee  of  a  bill  was  in  use  before 
either  of  these  statutes,  and  therefore  neither  of  them  gives  him 
an  actionf  although  they  give  him  some  advantages  which  he  had 
not  before.  Considering  the  case,  then,  on  the  general  principles 
of  mercantile  law,  it  is  very  clear  that  the  holder  of  negotiable 
paper,  who  has  obtained  it  for  value,  in  the  course  of  business,  and 
with  perfect  fairness,  cannot  be  affected  by  fraud  or  collusion  be- 
tween the  drawer  and  endorser,  of  which  he  had  no  notice.  If  he 
could  be  so  affected,  there  would  be  an  end  to  the  circulation  of 
paper,  and,  of  course,  to  the  transaction  of  mercantile  business  be- 
yond a  very  small  circle.  If  the  president  of  this  bank,  was  autho- 
rized to  raise  money  by  a  bill  like  the  present,  the  directors  who 
trusted  him,  must  run  the  risk  of  his  integrity.  And,  should  a  loss 
happen,  it  must  be  borne  by  those  who  confided  in  him,  and  not 
by  an  innocent  person,  who  trusted  to  nothing  but  the  funds  of 
the  bank.  Whether  the  president  was  authorized  to  make  this 
draft,  and  in  what  manner  it  came  to  the  hands  of  the  plaintiff, 
will  be  questions  for  the  jury.  This  court  has  only  to  decide  the 
law.  I  am  opinion,  there  was  error  in  the  charge,  and  therefore 
the}  judgment  is  to  be  reversed,  and  another  trial  ordered. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


,  JAHTTART  22,  1825.] 

BUCK  and  another  against  LANE. 
IN  ERROR. 

An  assault  by  a  mariner  on  the  captain  of  a  vessel,  is  such  gross  misbehaviour  as 
will  produce  a  forfeiture  of  wages,  and  justify  the  captain  in  discharging  him, 
unless  followed  by  humble  submission,  and  such  behaviour  as  afibrds  a  strong1 
probability  of  future  good  conduct. 

What  would  be  the  effect  of  such  submission  and  behaviour  on  the  captain's  right 
to  discharge  the  mariner,  qiuere  ? 

ON  a  writ  of  error  to  the  Court  of  Common  Pleas  of  Philadel- 
phia county,  the  case  was  thus: 

John  Lane,  the  plaintiff  below,  brought  this  action  for  his 
wages,  as  a  mariner  on  board  the  Brig  Milo,  of  which  the  defend- 
ants, Buck  and  Krumbhaar,  were  owners.  The  plaintiff  shipped, 
as  a  mariner,  on  board  the  Milo  in  Jlpril,  1820,  on  a  voyage  from 
Philadelphia  to  Hamburg,  and  back  to  Philadelphia.  They  ar- 
rived at  Hamburg  on  the  25th  of  May  following,  when  it  was 
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agreed  to  alter  the  voyage,  and  proceed  to  St.  Salvador,  in  Ame- 
rica, and  thence  back  to  Hamburg.  The  brig  arrived  at  St.  Sal' 
vador  on  the  30th  of  September,  where  she  remained  until  the 
24th  of  March,  1821,  when  she  sailed  for  Hamburg,  and  arrived 
there  on  the  1st  of  August  following.  At  Hamburg  the  voyage 
ended,  and  the  brig  was  sold.  It  was  proved,  by  the  testimony 
of  the  mate,  that  the  plaintiff  was  troublesome  and  quarrelsome. 
While  the  brig  was  at  St.  Salvador,  on  the  23d  of  October,  he 
demanded  his  discharge,  which  the  captain  refused.  He  then  de- 
sisted from  his  work,  until  the  26th  of  October,  when  he  returned 
to  it.  In  December  following,  some  of  the  crew  were  fighting  on 
deck,  and,  on  the  captain's  interposing,  the  plaintiff  seized  him 
and  threw  him  down.  Not  loug  after  this,  the  captain  applied  to 
Mr.  Wise,  who  was  acting  as  Vice  Consul  of  the  United  States  at 
Si.  Salvador,  by  whose  influence  he  obtained  a  guard  of  soldiers, 
with  whom  he  came  on  board  the  Milo,  and  took  the  plaintiff  and 
another  mariner,  of  the  name  of  Vincent,  who  had  misbehaved, 
and  carried  them  to  prison.  After  this  he  hired  two  hands,  in  the 
place  of  the  plaintiff  and  Vincent.  The  plaintiff  remained  in  pri- 
son till  after  the  brig  sailed  from  St.  Salvador,  when  he  was  dis- 
charged, and  returned  to  the  United  States,  about  the  time  the 
Milo  arrived  at  Hamburg.  It  does  not  appear,  that  any  charge 
was  brought  against  the  plaintiff,  while  in  prison,  nor  was  he  brought 
to  any  kind  of  trial.  On  this  evidence,  the  court  charged,  that  the 
plaintiff  was  entitled  to  his  wages  to  the  time  of  his  arrival  in  the 
United  States,  deducting  the  time  when  he  was  in  prison,  and  the 
counsel  of  the  defendant  excepted  to  the  charge. 

Chester,  for  the  plaintiffs  in  error,  cited,  2  Brown's  Civ.  and 
'Mar.  Law,  160,  169.  Drisdale  v.  Schooner  Rayner,  Bee's  *ftd. 
Rep.  148.  Thorne  v.  White,  1  Peters'  Ad.  Decisions,  168.  Robi- 
net  v.  The  Exeter,  Q  Rob.  216.  Relf  v.  Ship  Maria,  1  Peters9 
*$d.  Decisions,  186.  Black  v.  The  Louisiana,  2  Id.  270. 

Philips,  for  the  defendant  in  error,  referred  to,  Mills  v.  Ken- 
nedy, National  Gazette,  of  July  16,  1824.  Thompson  v.  Bush, 
C.  C.  U.  S.,  Penn.  District,  October,  1823.  M.  S.  Rep. 

The  opinion  of  the  court  was  delivered  by 

TILGHMAN,  C.  J.  The  charge  is  excepted  to,  on  this  ground, — 
that  the  plaintiff  forfeited  his  wages  by  his  assault  on  the  captain. 
It  is  not  precisely  ascertained  by  the  codes  of  marine  law,  for  what 
misbehaviour  a  mariner  shall  forfeit  his  wages.  The  law  on  that 
subject  was  well  considered  in  the  case  of  Thompson  v.  Bushf  in 
the  Circuit  Court  of  the  United  States,  October  term,  1S23,  a  ma- 
nuscript report  of  which  has  been  shown  to  us.  That,  was  a  libel 
for  wages,  by  the  mate,  who  had  been  dismissed  by  the  captain,  at 
Calcutta,  for  misbehaviour.  Judge  WASHINGTON,  after  observing 
the  uncertainty  of  the  law  in  matters  of  this  kind,  proceeds  as  fol- 
lows: "  I  accede,  without  hesitation,  to  the  rules  laid  down  by  the 
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learned  judge  of  this  district,  in  the  case  of  Atkins  v.  Burrows, 
The  mate  may  forfeit  his  right  to  command,  and  his  wages,  by 
fraudulent,  unfaithful,  and  illegal  practices,  by  gross  and  repeated 
negligence,  or  flagrant,  wilful,  and  unjustifiable  disobedience;  by 
incapacity,  brought  on  him  by  his  own  fault,  or  palpable  want  of 
skill  in  his  profession.  But  the  causes  of  removal  should  be  evi- 
dent, strong,  and  legally  important."  The  case  of  a  common  sailor, 
or  mariner,  is  somewhat  different  from  a  male;  and  therefore  there 
must  be  a  difference  in  the  causes  which  will  justify  a  dismissal  of 
each.  An  assault  by  a  mariner  on  the  captain,  is  gross  misbeha- 
viour, and  Would  certainly  justify  a  discharge,  unless  followed  by 
humble  submission,  and  such  behaviour  as  afforded  a  strong  proba- 
bility of  future  good  conduct.  Whether,  even  then,  the  captain 
would  not  be  justified  in  refusing  to  permit  the  offender  to  remain 
longer  in  his  service,  it  is  unnecessary  now  to  decide.  In  the  pre- 
sent instance  there  was  no  submission,  and  if  the  captain  had  dis- 
charged the  plaintiff,  I  should  have  thought  him  justified;  and,  in 
that  case,  there  would  have  been  a  forfeiture  of  wages.  But  he 
did  not  discharge  him, — he  imprisoned  him  by  means  of  the  vico 
consul,  kept  him  three  months  in  jail,  and  left  him  there  when  the 
brig  sailed.  When  the  plaintiff  applied  for  his  discharge,  before 
his  imprisonment,  the  captain  refused  htm.  Now,  to  leave  a  citi- 
zen of  the  United  States  in  a  Spanish  jail,  without  accusation  or 
trial,  is  certainly  a  very  serious  measure,  and  not  to  be  resorted  to 
but  for  cogent  reasons.  If  the  plaintiff  had  been  discharged,  with- 
out imprisonment,  he  might  have  got  into  other  service;  or,  per- 
haps, if  discharged  after  imprisonment,  he  might  have  had  a  better 
chance  of  obtaining  his  liberation.  But  to  keep  him  in  prison 
during  the  captain's  pleasure,  to  refuse  him  a  discharge,  and  at  the 
same  time  insist  on  a  forfeiture  of  wages,  was  too  much.  It  is 
material,  that  the  plaintiff  was  not  imprisoned  for  the  purpose  of 
being  brought  to  trial,  but  only  for  safe  custody.  And  in  such 
cases,  it  is  very  common  to  take  the  offender  back  before  the  ship 
sails.  It  does  not  appear,  that  there  would  have  been  any  difficulty 
in  securing  him  on  board  tha*brig,  if  his  misbehaviour  had  been 
repeated.  But  the  ground  on  which  the  plaintiff's  case  rests,  is, 
that  in  fact  he  was  not  discharged,  but  left  by  the  captain  in  pri- 
son, in  a  foreign  country.  Under  these  circumstances,  we  are  of 
opinion  that  he  was  entitled  to  his  wages,  (deducting  the  time  of 
imprisonment,)  until  his  arrival  in  the  United  States,  and  therefore 
there  was  no  error  in  the  charge  of  the  Court  of  Common  Pleas. 

2.  Another  error  has  been  assigned,  viz.  *'  The  court  being  re- 
quested by  the  defendant's  counsel,  to  charge  the  jury,  that,  where 
a  mariner  was  discharged,  as  really  dangerous  to  the  peace  and 
safety  of  the  ship,  the  captain  was  justifiable  in  not  receiving  him 
on  board,  declined  to  give  any  charge  on  this,  as  they  considered 
it  an  abstract  point,  not  arising  out  of  the  evidence  in  the  case." 
The  reason  giveft  by  the  court  for  not  answering  this  question, 
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sufficient.  No  court  can  be  called  on  for  an  opinion  not  material 
to  the  issue  on  trial,  and  no  opinion  can  be  material,  unless  there 
is  evidence  to  which  it  can  be  applied.  It  appears  to  us,  on  the 
whole,  that  there  is  no  error  in  this  record,  and  therefore  the  judg- 
ment should  be  affirmed. 

Judgment  affirmed. 


[PHILADELPHIA,  jAxrABY  22,  1825.] 

M'WILLIAMS  against  MARTIN. 

IN   ERROR. 

A  deed  conveying  all  debts,  dues,  &nd  demands,  rer>!,  personal,  or  mixed,  which 
are  due  and  owing-,  or  of  right  belonging  to  the  gr.mtor,  by  virtue  ot  inheritance, 
legacies,  bonds,  notes,  book  debts,  or  otherwise,  to  the  grantee,  and  his  heirs 
and  assigns,  passes  real  estate. 

Parol  evidence  of  the  declaration  and  intention  of  the  grantor  in  a  deed,  is  not  ad- 
missible. 

EJECTMENT,  in  the  District  Court  for  the  city  and  county  of 
Philadelphia,  by  Mary  M1  Williams  against  Elizabeth  Martin, 
to  recover  one-fourth  part  of  a  house  and  lot  in  the  city  of  Phila- 
delphia. On  the  trial,  it  appeared  that  the  plaintiff  having  obtained 
a  judgment  against  John  M.  Martin,  son  of  the  defendant,  issued 
a  fieri  facias,  which  was  levied  upon  the  premises  in  question. 
They  were  subsequently  condemned  and  sold  by  the  sheriff,  under 
a  venditioni  exponas,  when  they  were  purchased  by  the  plaintiff. 
At  the  time  of  the  sale,  the  defendant  gave  notice  that  the  property 
belonged  to  her,  but  on  searching  the  office  of  the  recorder,  no 
conveyance  from  John  M.  Martin  to  Elizabeth  Martin  could  be 
found. 

The  defendant  gave  in  evidence,  an  assignment  from  the  said 
John  M.  Martin  to  her,  dated  the  3d  of  November,  1814,  in  these 
words: 

"  Know  all  men  by  these  presents,  that  I,  John  Martin,  of  the 
city  of  Philadelphia,  mariner,  in  consideration  of  the  sum  of  one 
thousand  dollars,  to  me  paid  by  Elizabeth  Martin,  gentlewoman, 
the  receipt  whereof  is  hereby  acknowledged,  as  also  for  divers 
other  good  and  valuable  considerations, — have  granted,  bargained, 
sold,  conveyed,  and  assigned,  and  by  these  presents  do  grant,  bar- 
gain, sell,  convey,  and  assign,  all  debts,  dues,  or  demands  ivhere- 
soever,  and  whatsoever,  real,  personal,  or  mixed,  which  arc 
due  and  owing,  or  of  right  belonging  unto  me,  either  by  vir- 
tue of  inheritance,  legacies,  bonds,  notes,  book  debts,  or  other- 
wise, or  ivhich  hereafter  may  become  due:  The  said  Elizabeth 
Martin  to  have  and  to  hold  the  same,  unto  her,  the  said  Eliza- 
beth, her  heirs  and  assigns  for  ever.  In  witness  whereof,"  &.c. 
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The  defendant  also  offered  to  prove,  that  John  M.  Martin  had 
said,  that  this  paper  was  a  conveyance  of  his  estate  in  Sixth  Street, 
the  premises  in  question.  The  evidence  was  objected  to,  but  ad- 
mitted by  the  court,  who  sealed  a  bill  of  exceptions.  It  was  then 
proved,  that  John  M.  Martin  had  said,  that  the  deed  in  question 
was  a  conveyance  to  his  mother  of  his  share  of  the  estate,  and  that 
it  was  drawn  by  a  lawyer. 

The  verdict  being  for  the  defendant,  the  plaintiff  removed  the 
record  by  writ  of  error. 

P.  Jl.  Browne,  for  the  plaintiff  in  error,  observed,  that  if  the 
court  should  be  of  opinion,  that  John  M.  Martin '*  interest  in  the 
premises,  passed  by  the  deed  to  his  mother,  he  hoped  the  court 
would  nevertheless  reverse  the  judgment,  if  they  should  think  the 
parol  evidence  had  been  improperly  admitted;  because,  the  deed 
not  being  on  record,  the  plaintiff  was"  taken  by  surprise  by  its  pro- 
duction, and  ought  to  have  an  opportunity  of  showing  that  it  was 
fraudulent. 

He  contended,  further,  that  no  title  to  the  house  passed  by  the 
deed.  There  was  no  particular  property  described,  and  the  words, 
debts,  dues,  and  demands,  referred  to  personal  estate  alone.  The 
term  inheritance,  must  be  understood  to  mean  legacies.  There 
\ras  no  word  in  the  deed  which  could  pass  an  interest  in  land. 

Mahany^  for  the  defendant  in  error. 

DUNCAN,  J.,  delivered  the  opinion  of  the  court. 

The  construction  of  the  deed  is  mattter  of  law. 

If  the  record  had  not  informed  us  to  the  contrary,  I  should  have 
supposed  it  the  conveyance  of  some  person,  not  conversant  in  con- 
veyancing. But  be  it  drawn  by  whom  it  may,  clerk  or  layman,  it 
must  receive  the  same  construction.  The  controversy  does  not 
respect  words  limiting  an  estate;  because  they  are  absolute— to 
her  and  her  heirs — technical  words  of  limitation  and  perpetuity. 

Words  describing  the  subject  of  the  grant,  are  very  different 
from  words  limiting  the  estate  granted;  and,  except  as  to  words  of 
limitation,  courts  are  bound  to  give  the  same  effect  to  intention  in 
a  deed  as  in  a  will;  for  if  there  was  a  distinction  as  to  description, 
between  deeds  and  wills,  these  distinctions  would  so  multiply, 
that  the  knowledge  of  the  common  law  would  become  rather  a 
matter  of  memory,  than  of  judgment  or  reason. 

Now,  it  is  impossible  to  doubt,  that  if  Thomas  Martin  had  de- 
vised in  these  words,  it  would  have  comprehended  his  real  estate. 
The  construction  ought  to  be  favourable  to  the  intent,  as  near  as 
possibly  may  be. 

The 'law  is  not  nice  in  grants; — neither  false  Latin  nor  bad 
English  will  make  a  deed  void.  When  the  words  are  doubtful, 
the  point  to  be  inquired  into,  is  the  intent  of  the  parties.  If  the 
intent  be  as  doubtful  as  the  words,  it  will  be  no  assistance  at  all; 
but  if  it  be  plain,  we  ought  to  put  the  construction  on  it  which 
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will  best  answer  the  intention,  though  the  words  be  doubtful;  but 
\yc  cannot  put  words  into  a  deed  which  are  not  there!  nor  put  a 
construction  on  words  in  the  deed,  directly  contrary  to  the  plain 
sense  of  them.  But  take  the  intention  as  plain  and  manifest,  and 
the  words  doubtful  and  obscure,  it  is  the  duty  of  judges  to  find  out 
such  a  meaning  in  the  words  as  will  best  answer  the  intent  of  the 
parties.  The  rules  and  maxims  which  Justice  WILLES  has  drawn 
from  Littleton,  Plowden,  Coke,  Hobart,  and  Finch,  are  full  of 
good  sense.  JVilles,  332. 

The  word  demands  is  not  restrained  by  its  association  with  other 
words  (noscitnr  a  sociis}  to  personals;  for  it  is  united  with  words 
of  realty,  as,  real,  personal,  and  mixed,  comprehending  all,  and 
with  words  precisely  technical,  the  word  heirs  and  the  word  in- 
heritance, which  is  as  strong  as  hereditaments,  and  will  pass 
real  estate,  and  by  such  release  all  actions  real  are  gone.  Co.  Litt. 
291.  8  Kep.  154.  Brooke's  Ch.  67,  cites,  G  T.  Rep.  15.  How 
much  stronger  are  the  words  used  here!  Though  the  broad  con- 
struction of  the  word  demands  might  be  confined  to  releases, 
which  discharge,  and  not  conveyances,  which  charge;  yet  still,  as 
it  is  coupled  with  the  word  real,  and  with  words  of  inheritance,  it 
shows  a  strong  intention  to  dispose  of  the  realty.  The  words 
might,  I  admit,  be  restrained  by  the  particular  occasion  of  making 
the  instrument,  or  by  other  expressions  more  limited;  but  there 
are  none  such.  The  words  were  used  in  their  most  comprehen- 
sive meaning.  It  never  was  a  rule  of  construction  in  deeds,  that 
the  words  were  to  be  taken  in  their  technical  sense,  but  according 
to  their  proper  and  most  known  signification;  that  which  is  most 
vulgar  and  in  use.  The  necessary  use  of  particular  technical  ex- 
pressions, is  chiefly  regarded  in  the  sense  of  law  terms,  which  matter 
of  description  is  not;  and  even  where  these  are  used,  there  is  always 
a  presumption  in  favour  of  technical  meaning  and  inference,  yet  it  is 
no  more  than  presumption,  and  it  is  to-be  contradicted  by  the  ma- 
nifestation of  a  contrary  intention;  and  the  primary  inquiry  in 
conveyances,  as  well  as  in  ivills,  is,  the  intention,  and  when 
that  appears  on  the  face  of  the  instrument,  is  clearly  and  satisfac- 
torily ascertained,  and  is  not  contrary  to  any  rule  of  law,  the  court 
is  bound  to  construe  it  conformably  to  the  intention.  Acting  on 
this  principle,  I  do  not  think,  that  any  two  men  of  common  capa- 
city, could  be  found  to  differ,  in  the  construction  of  this  convey- 
ance, which  clearly  on  its  face,  intended  to  convey  the  real  estate 
of  the  grantor  to  his  mother,  "all  property,  of  whatever  nature  or 
kind,"  and  this  might  be  supposed  to  end  the  controversy.  But 
the  record  shows,  that  it  is  open  to  other  inquiries,  admitting  this 
to  be  the  legal  construction,  whether  it  was  fraudulent  or  not,  as 
to  the  creditors.  The  plaintiff,  a  purchaser  at  sheriff's  sale,  might 
be  ignorant  of  the  execution  of  such  conveyance.  It  might  have 
taken  her  by  surprise  on  the  trial,  and  unprepared  to  exhibit  any 
evidence  to  show  the  fraud;  and  as  the  court  is  of  opinion  there 
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was  error  in  admitting  parol  evidence  of  the  declaration  and  inten- 
tion of  the  grantor,  justice  requires  that  the  judgment  should  be 
reversed,  and  a  new  trial  take  place. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


,  jAxrxur  22,  1825.] 

SHULT  against  BARKER. 

IN   ERROR. 

An  action  on  the  case,  in  the  nature  of  waste,  cannot  be  maintained  against  a  te- 
nant, for  cutting  and  carrying1  away  the  trunks  of  trees  blown  down  by  a  tempest, 
whether  the  lessor  be  owner  of  the  inheritance,  or  otherwise. 

It  seems,  that  the  proper  remedy  is  an  action  of  trover  and  conversion. 

THIS  was  an  action  on  the  case,  in  the  nature  of  waste,  brought 
in  the  Court  of  Common  Pleas  of  the  county  of  Philadelphia.  The 
plaintiff  below,  Hannah  Barker,  declared  for  damages  done  to 
her  reversionary  estate,  "  by  rooting  up,  pulling  up,  felling,  cut- 
ting up,  and  prostrating  divers  timber  trees,  and  a  large  quantity 
of  bushes,  to  wit,  three  large  apple  trees,  two  honey  cherry  trees, 
two  cedar  trees,  and  two  cart-loads  of  bushes,  of  the  said  plaintiff." 
The  defendant  pleaded  non  cul,  £c.,  and  upon  the  trial,  the  coun- 
sel for  the  plaintiff,  to  prove  her  interest  in  the  reversion,  gave  in 
evidence  a  lease  for  the  premises,  from  the  plaintiff  to  the  defend- 
ant; which  lease  was  the  only  evidence  produced,  to  show  the 
plaintiff's  title  to  the  premises. 

The  defendant's  counsel  contended,  that  the  plaintiff  was  not 
entitled  to  recover,  because  she  had  produced  no  evidence  of  a  re- 
versionary interest  in  the  e'state  at  the  time  of  bringing  suit;  and 
the  court  thereupon  charged  the  jury,  that  it  was  a  principle  of  law 
that  a  tenant  could  not  controvert  his  landlord's  title,  and  that  the 
lease  given  in  evidence,  by  its  import  signifies,  that  the  plaintiff 
bad  an  ulterior  interest  in  the  property  described  therein,  and  that 
it  was  evidence  of  the  reversionary  interest,  sufficient  to  enable  her 
to  support  this  action. 

The  court  further  charged  the  jury,  tbat  when  any  fruit  tree  is 
blown  down  by  a  tempest,  the  trunk  or  body  of  such  tree  belongs 
to  the  lessor,  and  that,  although  it  would  have  been  better  for  the 
plaintiff  to  have  omitted  the  word  timber,  as  expressive  of  the 
description  of  trees  in  the  declaration,  yet  that  word  might  be  re- 
jected, as  it  appeared  by  the  particular  description  of  the  same 
trees  that  they  were  not  timber  trees;  and,  of  course,  it  was  a  mis- 
take in  the  description  not  material  to  the  case.  The  court  added, 
that  the  plaintiff  was  not  confined  to  any  particular  time,  but  might 
recover  on  such  parts  of  the  declaration  as  had  been  mode  out  in 
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evidence,  for  any  waste  committed  before  the  time  laid  in  the  de- 
claration, provided  it  was  before  the  bringing  of  the  suit. 

To  this  opinion,  the  counsel  for  the  defendant  in  error  excepted. 

Haley  and  Levy,  for  the  plaintiff  in  error,  cited,  1  Saund.  322, 
note  5.  1  Chitty  on  PL  48.  Lewis  Bowie's  Case,  Co.  Lift.  81. 
8  C kilty  on  PL  344,  391.  2  Saund.  252,  note.  7.  Jesser  v.  Gif- 
ford,  4  Burr.  2141.  2  W.  BL  1111. 

Castor  and  Condie,  for  the  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

DUNCAN,  .T.  Neither  the  writ  of  waste,  nor  an  action  on  the 
case  in  the  nature  of  waste,  appears  to  have  been  resorted  to  in  this 
state.  Generally,  the  remedy  of  the  lessee  has  been,  by  an  action 
founded  on  the  contract.  There  are  no  printed  cases.  The  writ  of 
waste,  in  the  common  law  courts  of  England,  has  become  near- 
Jy  antiquated,  and  the  action  on  the  case,  in  the  nature  of  waste, 
substituted;  but  the  usual  remedy  there,  is,  by  proceeding  in  chan- 
cery. 

This  declaration  is  in  case,  in  the  nature  of  waste;  it.  was  so  con- 
sidered in  the  Court  of  Common  Pleas;  and  in  the  argument  taken 
up  by  the  defendant  in  error,  for  the  first  time,  it  is  attempted  to  be 
converted  into  a  mere  action  of  property, — trover  and  conversion. 
The  court  would  willingly  find  any  principle  to  support  the  judg- 
ment; but,  if  they  do  not  shut  their  eyes  on  the  record,  they  must 
see  that  the  injury  complained  of  is  literally  waste.  It  consists  of 
a  charge  of  rooting  up,  felling,  cutting  up,  and  prostrating,  divers 
timber  trees,  namely,  three  apple  trees,  &c.  The  charge  of  the 
court,  had  relation  to  cutting  up  a  fruit  tree,  and  its  decision  was, 
that  if  a  fruit  tree  be  blown  down  by  a  tempest,  the  trunk  or  body 
of  it  belongs  to  the  lessor,  and  that  without  showing  any  other 
title  than  his  lease  for  years  to  the  defendant  below,  the  plaintiff 
in  error,  was  entitled  to  damages  for  the  conversion  of  such  trunk, 
in  this  action  on  the  case  in  the  nature  of  waste.  It  would  be  car- 
rying the  doctrine — that  a  lessee  cannot  controvert  the  title  of  his 
landlord  to  the  possession — further  than  justice  and  reason  require. 
It  is  so  far  an  acknowledgment  of  the  right,  that  the  defendant  in  a 
possessory  action  shall  not  be  permitted  to  controvert  it  He  must 
restore  the  possession,  and  pay  him  his  rent.  Good  faith  requires 
this,  but  no  more. 

If  this  had  been  a  writ  of  waste,  it  could  only  be  maintained  by 
him  who  had  the  immediate  reversion  or  remainder,  in  fee  or  in 
tail,  (Co.  Lift.  54,)  and  the  declaration  must  have  shown  how  the 
plaintiff  was  entitled  to  the  inheritance;  but  the  prostration  of  this 
apple  tree  was  neither  voluntary  nor  permissive  waste,  for  the 
tenant  said  it  was  committed  by  a  great  tempest  of  wind,  and 
the  judgment  was  for  him.  But  we  have  the  very  case: — "  If  ap- 
ple trees  are  torn  up  by  a  great  tempest  of  wind,  it  is  not  v 
.e  lessee  cuts  them  up.v  122  ' 
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Viner,  who  is  the  most  accurate  of  abridgers,  cites  many  authori- 
ties; so  that, -if  the  plaintiff  had  proved  an  estate  of  immediate  in- 
heritance, she  could  not  have  recovered  in  this  action,  though  she 
might  in  an  action  of  trover,  which  is  purely  an  action  of  property. 
But,  not  proving  this,  how  could  she  have  property  in  a  tree  blown 
down  by  the  wind?  It  would  be  sometimes  a  most  precious  wind- 
fall,— whole  forests  have  been  uprooted  by  the  wind,  and  then  she 
might  justly  say,  it  is  an  ill  wind,  that  does  not  blow  good  to 
somebody. 

A  lessee  for  years,  may  support  an  action,  on  the  case  for  volun- 
tary waste,  against  his  sub-tenant,  for  felling  trees,  timber  and 
fruit  trees;  for  he  loses  the  shade,  the  mast  or  the  fruit.  He  has  a 
property,  and  a  beneficial  interest  in  them  during  the  continuance 
of  his  lease;  but  here  the  question  wa's,  who  had  the  right  to  the 
trunk  of  the  fallen  tree?  If  an  undertenant  takes  planks  fixed 
to  the  freehold,  an  action  on  the  case  lies  against  him  by  the  first 
lessee.  Jones,  224.  1  Com.  Dig.  ^fiction  on  the  Case,  *ft.  2. p.  202. 
But  the  reason  is,  that  he  would  himself  be  liable  to  the  owner  of 
the  inheritance,  for  the  waste.  A  landlord  cannot  maintain  tres- 
pass, during  the  continuance  of  the  lease;  but  if  timber  be  re- 
moved, the  owner  of  the.  inheritance  may  maintain  an  action  on 
the  case.  Palm.  321.  Cro.  Car.  342.  Uohns.  Ch.  111.  Co. 
Lilt.  57.  a.  Both  the  owner  of  the  inheritance  and  the  lessee 
have  interests,  and  could  have  supported  actions  for  the  actual  in- 
juries. The  lessee  has  shade,  &c.  and  the  owner  the  body  of  the 
tree;  and  whatever  has  been  said  by  some,  as  to  permissive  waste 
being  the  subject  of  an  action  on  the  case,  it  must  be  taken  with 
this  qualification, — that  if  a  lessee  was  bound  to  repair,  and  the 
roof  was  blown  down,  and  he  did  not  repair,  by  which  injury  was 
done  to  the  building,  the  action  would  lie;  but  where  the  injury  is 
involuntary,  and  irreparable,  occasioned  by  tempest,  lightning,  &c. 
there  this  action  will  not  lie;  for  the  position  is  a  general  one, 
that  an  action  on  the  case,  in  the  nature  of  waste,  will  not  lie 
against  a  tenant  for  years,  for  permissive  waste.  5  Co.  13.  The 
Countess  of  Shreivsbury's  Case.  Harg's  Notes.  Co.  Litt.  57, 
«.  And  there  is  no  reason  that  it  should.  The  lessor  may  have 
an  action  on  the  covenant  in  his  lease,  or  assumpsit,  for  the  law 
implies  a  promise  not  to  permit  waste;  but  that  is  a  very  different 
case  from  an  action  of  tort,  like  this.  It  is  to  be  understood,  that 
this  does  not  touch  on  the  other  parts  of  the  plaintiff's  cause  of  ac- 
tion. He  may  have  a  right  to  recover  for  voluntary  waste,  in  felling 
timber  or  fruit  trees  by  the  defendant;  but,  so  far  as  respects  any 
recovery  for  the  trees  blown  down  by  the  winds,  and  cut  up  and 
converted  by  the  lessee,  whether  she  be  owner  of  the  inheritance 
or  otherwise,  she  cannot  recover  in  this  form  of  action.  In  this,  I 
am  of  opinion  the  court  erred,  and  that  the  judgment  should  be 
reversed,  and  a  venire  de  novo  awarded. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 
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SHAW  ffg-ttiiw/  BADGER. 

IN   ERROR. 

In  an  action  brought  to  recover  the  price  of  cattle,  the  defendant  may  set  off  the 
damages  sustained,  in  consequence  of  a  breach  of  contract,  in  not  delivering  a 
number  of  sheep  purchased  by  him  of  the  plaintiff  at  the  same  time. 

WRIT  of  error  to  the  District  Court  for  the  city  and  county  of 
Philadelphia  ',  in  which  a  bill  of  exceptions  to  evidence  was  re- 
turned with  the  record. 

In  the  court  below,  it  was  an  action  of  indebilatus  assumpsif, 
brought  by  the  defendant  in  error,  Bela  Badger,  against  Robert 
Shaw,  the  plaintiff  in  error,  in  which  he  declared  for  goods  sold 
and  delivered,  money  had  and  received,  and  upon  an  insimul  com- 
put  assent.  The  plaintiff  proved  by  Thomas  Heiskill,  his  agent, 
that  he  had  sold  and  delivered  to  the  defendant,  five  head  of  cattle 
for  two  hundred  and  seventeen  dollars;  that  he  had  received  part 
of  the  money,  leaving  a  balance  of  one  hundred  and  fifty  dollars, 
and  that  the  defendant  had  repeatedly  acknowledged  that  he  owed 
that  sum,  and  promised  to  pay  it. 

The  defendant  filed  an  affidavit  of  defence,  admitting  one  hun- 
dred dollars  to  be  due  to  the  plaintiff,  and  under  the  plea  of  pay- 
ment, with  leave,  &c.,  gave  notice  of  the  following  special  matter. 
and  set-off,  viz:  That  at  the  same  time  that  Heiskill,  as  the  agent 
of  the  plaintiff,  sold  the  five  head  of  cattle  to  the  defendant,  he  also 
sold  him  thirty-eight  sheep,  selected  out  of  the  flock,  at  four  dol- 
lars a-head,  and  that  Heiskill  was  to  keep  them  a  few  days  for 
him,  but  that  he  subsequently  sold  them  with  the  remainder  of 
the  flock,  without  selection,  at  four  dollars  and  twenty-five  cent- 
a-head;  and,  on  the  cross  examination  of  HeiskiH,  the  defendant 
below  proposed  to  ask  him  if  this  was  not  the  fact.  The  evidence 
was  opposed  by  the  counsel  for  the  plaintiff,  and  the  court  reject- 
ed it. 

Coxe,  for  the  plaintiff  in  error,  contended,  that  the  sale  of  the 
cattle  and  the  sheep,  being  an  entire  contract,  the  set-off,  founded 
upon  the  non-delivery  of  the  sheep,  ought  to  have  been  admitted. 
2  Starkie,  281, 

Perkins,  for  the  defendant  in  error,  denied  that  the  contract 
was  entire.  Although  the  sales  were  made  at  the  same  time,  they 
were  of  different  articles,  and  sold  in  a  different  manner;  the  caUle 
being  sold  by  the  pound,  and  to  be  delivered  immediately,  and  the 
siieep  by  the  head,  to  be  delivered  some  days  after.  The  damages 
are  unliquidated,  and  therefore  cannot  be  set  ofl'. 

The  opinion  of  the  court  was  delivered  by 

DINTAX,  J.  The  defendant  below  did  not  offer  the  evidence 
way  of  defeating  the  action,  but  as  a  set-off  or  equitable  del' 
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under  the  plea  of  payment;  so  far  claiming  a  deduction  from  the 
demand,  as  he  was  damnified  by  breach  of  contract  on  the  ven- 
dor's part,  in  not  delivering  him  the  sheep.  If  Shaiu  had  refused 
to  proceed  on  the  contract  totally,  on  the  ground  that  Badger  had 
disposed  of  the  sheep  to  others,  and  had  been  sued,  no  doubt  this 
objection  would  have  prevailed;  for  although  they  were  separate 
articles,  and  sold  for  separate  prices,  it  does  not  follow  that  the 
contract  was  not  a  gross  one.  The  butcher  might  well  say,  I  will 
not  take  the  cattle  without  the  sheep.  The  sheep  might  have 
risen  in  value,  and  the  cattle  fallen.  Suppose  a  country  store- 
keeper buys  a  quantity  of  sugar,  and  a  correspondent  quantity  of 
coffee,  the  merchant  cannot  force  one  article  on  him  without  the 
other.  The  sugar  would  not  make  an  assortment  without  the  cof- 
fee. But  by  accepting  the  cattle,  paying  for  them  in  part,  and 
tendering  payment  for  the  whole,  deducting  his  loss  for  non-per- 
formance of  the  contract,  as  to  the  delivery  of  the  sheep,  he  has 
destroyed  the  presumption  of  joint  contract.  Glib.  Law  of  Ev. 
.191.  Baker  v.  Sutton.  But,  even  then,  it  is  quite  clear,  that  the 
vendee,  by  way  of  equitable  defence,  arising  originally  from 
the  same  'transaction,  according  to  Heck  v.  Shener,  4  Serg.  $• 
Rawle,  249,  and  Steigleman  v.  Jeffries,  1  Serg.  <$•  Rawle,  477, 
might  avail  himself  of  it,  and  would  not  be  obliged  to  resort  to  a 
cross  action;  and  there  a  plain  and  convenient  rule  was  established, 
"that  where  the  cause  of  action  which  the  defendant  wishes  to  set 
off,  arises  from  the  same  transaction,  as  that  on  which  the  plain- 
tiff founds  his  action,  he  may  have  the  latter  decided  by  the  same 
jury."  This  saves  expense,  avoids  multiplicity  of  suits,  and  can 
do  no  injury  to  the  plaintiff,  because,  having  received  notice,  he 
may  defend  himself  in  that  form  with  as  much  advantage  as  if  he 
answered  to  a  cross  action,  and  as  to  set-off,  it  is  in  the  same  right. 
I  know  not  of  any  case  of  contract,  in  which  they  can,  under  our 
act  of  assembly,  be  excluded,  unless  where  the  demand  against  the 
plaintiff,  arises  from  an  act  clone  by  him  of  a  tortious  nature.  Go- 
gel  v.  Jacoby,  5  Serg.  $?  Rawle,  122.  It  was  truly  said,  in  that 
case,  that  our  act  of  assembly  was  twenty-four  years  before  the 
British  statute,  and  its  words  more  comprehensive.  The  British 
statute  is  confined  to  -mutual  debts.  Our  act  of  assembly  provides, 
that  if  two  or  more  are  dealing  together,  and  be  indebted  to  each 
other,  on  bonds,  bills,  bargains,  promises,  or  the  like.  And  in 
such  a  case  as  the  present,  the  courts  of  Westminster  &\.  the  present 
day  would  allow  the  set-off;  for  in  Fisher  v.  Samuda,  1  Campb. 
190,  the  same  as  this  case  precisely,  considering  the  whole  as  a  joint 
contract,  though  consisting  of  several  articles  sold  at  several  prices, 
they  decided  that  a  party  will  not  be  obliged  to  accept  of  part,  unless 
all  are  furnished  on  the  terms  agreed  on;  yet  deciding,  that  if  he 
accept  of  any  one  article,  he  is  precluded  from  saying  the  contract 
was  entire.  The  question  of  set  off  was  not  made,  but  the  reporter 
adds,  "  There  has  been  of  late  years  a  strong  inclination  in  our 


Decem.  IS^.J  OF  PENNSYLVANIA. 

(Shawr.  Badger.) 

courts,  as  far  as  is  consistent  with  the  rules  of  law,  to  do  substan- 
tial justice  between  the  parties  at  once,  without  creating  the  neces- 
sity of  a  cross  action;"  and  he  refers  to  Fttnswortk  v.  G arrow, 
page  38,  which  goes  very  far  to  support  the  doctrine;  for  in  a 
quantum  meruit  for  work  done,  where  the  defence  was,  that  it 
was  negligently  done,  Lord  ELLENBOROUGH  observed,  that,  in  de- 
ference to  Justice  BUTLER,  he  had  adjudged  that  in  such  cases  a 
cross  action  was  necessary,  but,  on  conference  with  other  judges, 
he  considered  the  rule  to  be  a  correct  one,  that  if  there  should  be 
no  beneficial  services,  there  should  be  no  pay;  hut  if  sonae  benefit 
has  been  received,  this  shall  go  to  the  amount  of  the  plaintiff's  de- 
mand; the  claim  shall  be  co-extensive  with  the  benefit.  Either  as 
an  equitable  defence  or  a  set-off, — no  matter  which  it  is  called, — the 
plaintiff  in  error  had  a  right  to  go  into  the  inquiry  he  proposed.  If 
the  plaintiff  below  could  prove  a  recession  of  the  contract  as  to  the 
sheep,  then  the  defendant  would  fail.  The  amount  of  the  damages 
could  not  perhaps  be  reduced  to  a  numerical  certainty,  but  there 
would  be  rules  of  estimation,  according  to  the  evidence,  beyond 
which  the  damages  could  not  be  suilered  to  pass.  It  was  not  a 
claim  for  unliquidated  damages,  for  any  matter,  ex  delicto,  or  in 
the  nature  of  a  tort:  and  in  its  nature  it  gave  a  standard,  beyond 
which  the  damages  could  not  be  estimated;  for  matters  souding 
merely  in  tort,  without  any  known  standard,  cannot  be  de&lked 
under  our  system  of  judicial  proceedings  with  regard  to  set-off. 
That  objection  cannot  be  made  here. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


[PHILADELPHIA,  JANUARY  22,  1825.] 

The  COMMONWEALTH  against  FITLER,  Administrator  of 
FITLER,  and  ethers. 

Where  an  account  between  the  commonwealth  and  a  sheriff  was  stated  by  the  au- 
ditor general,  showing  a  large  balance  clue  to  the  commonwealth,  which  was 
approved  by  the  state  treasurer,  but  the  sheriff'  himself  never  presented  an  ac- 
count for  settlement,  and  had  no  previous  notice  of  the  statement  of  the  account 
by  the  auditor  general,  and  that  officer,  in  transmitting  the  account  to  the  de- 
puty attorney  general,  with  instructions  to  bring  suit  on  the  sheriff's  official 
bond,  stated  that  the  amount  would  probably  be  greatly  reduced,  by  credits  to 
be  produced  by  the  sheriff,  in  consequence-  of  which,  a  correspondence  was 
opened  between  the  auditor  general  and  the  slit  riff,  which  resulted  in  a  reduc- 
tion of  the  balance,  nearly  one-half  the  original  amount,  held,  that  the  common- 
wealth was  not  entitled  to  interest  on  the  balance  thiis  reduced,  under  the  35tlv 
section  of  the  act  of  the  30th  of  March,  1811. 

THIS  cause  was  tried  on  the  10th  of  December,  1S24,  before 
Justice  GIBSOX,  at  nisi  prius,  when  a  nonsuit  was  entered.  It 
came  before  the  court  in  bank,  on  a  motion  to  take  off  the  nonsuit, 
and  for  a  new  trial. 
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The  action  was  brought  against  the  administrator  of  Jacob  Fit- 
Icr,  deceased,  late  sheriff  ol  the  county  of  Philadelphia,  and  the 
sureties  in  his  official  hond.  The  facts  which  appeared  on  the 
tiial  were  these:  On  the  6th  of  May,  1817,  the  auditor  general 
.^lated  an  account  between  the  commonwealth  and  Jacob  Fitter,- 
l;ite  sheriff  of  the  county  of  Philadelphia,  by  which  twelve  thou- 
sand, seven  hundred  and  ninety-three  dollars,  and  twenty-five 
cents,  appeared  to  be  due  to  the  commonwealth.  The  account,  as 
stated,  was  approved  by  the  state  treasurer}  but  it  was  admitted 
that  Filler  never  presented  any  account  for  settlement,  and  that 
he  had  no  previous  notice  of  the  statement  of  his  account  by  the 
accounting  officers.  It  was  also  admitted,  that  the  sum  thus  ap- 
pearing due  to  the  commonwealth,  was  made  up,  of  what,  at  the 
time,  were  supposed  to  be  matters  properly  chargeable  to  him,  and 
that  nothing  was  passed  to  his  credit  by  the  auditor  general,  who, 
in  transmitting  the  account  to  the  deputy  attorney  general  in  this 
city,  with  directions  to  bring  suit  on  Fitter's  official  bond,  re- 
marked, that  he  presumed  that  the  balance  would  be  reduced,  by 
credits  to  be  produced  by  Filler,  to  less  than  five  thousand  dollars. 
On  receiving  notice  of  this  settlement,  Filler  opened  a  correspond- 
ence with  the  auditor  general,  which,  at  the  end  of  two  years,  or 
thereabouts,  resulted  in  a  reduction  of  the  balance  to  nearly  one- 
half  the  original  amount;  and  the  question  was,  whether,  on  the 
balance  thus  reduced,  the  commonwealth  was  entitled  to  interest. 

Pet  til,  for  the  commonwealth. 

Randall  and  P.  *#.  Browne,  for  the  defendants. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  J.  By  the  35th  section  of  the  act  of  the  30th  of  March, 
1811,  on  which  the  question  in  this  case  depends,  it  is  provided, 
that  "all  balances  due  to  the  commonwealth,  on  accounts  settled 
agreeably  to  this  act,  shall  bear  interest  from  three  months  after 
the  date  of  settlement,  until  paid."  Now,  in  supposing  that  this 
account  was  settled  agreeably  to  the  act,  it  appears  to  me  the  ac- 
counting officers  entertained  an  erroneous  opinion  of  the  nature 
and  extent  of  their  own  powers.  If  it  had  been  so  settled,  it 
would  undoubtedly  have  been  conclusive  on  Filler,  for  the  whole 
sum  appearing  to  be  due,  unless  it  had  been  reduced  on  appeal  to 
the  Court  of  Common  Pleas  of  the  proper  county,  or  on  revision  by 
the  accounting  officers,  at  the  request  of  each  other  or  of  the  party, 
pursuant  to  the  llth  or  the  16th  section  of  the  act, — nothing  of 
which  took  place;  for  the  balance  was  finally  adjusted  by  Filler 
and  the  auditor  general,  without  the  intervention  of  the  state  trea- 
surer, by  whom  the  account  was  never  passed  as  revised.  This 
error  of  the  auditor  general,  in  opening  the  account  as  it  had  been 
settled  by  the  accounting  officers,  is  intimately  connected  with  a 
previous  and  more  substantial  error,  the  consequences  of  which  it 
was  no  doubt  intended  to  obviate.  I  mean,  an  error  in  settling 
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the  account,  without  giving  notice  to  Filler,  or  an  opportunity  tf> 
be  heard  in  support  of  the  credits  to  which  he  might  be  entitled 
The  very  word,  settlement,  imports  a  joint  act  of  parties  who  have 
computed  together;  and  an  ex  part e.  settlement,  (if  any  thing  pro 
perly  be  so  called,)  is  contrary  to  the  plainest  principles  of  natura' 
justice.  Why  should  it  have  been  resorted  to  here  ?  A  party  couf  I 
not  gain  delay,  or  elude  the  demands  of  the  commonwealth  by 
attempting  to  hold  back;  for  a  refusal  to  account,  after  having  bee  i 
summoned  to  do  so,  would  be  visited  by  highly  penal  conse- 
quences. To  enable  the  auditor  general  to  adjust  the  public  ac- 
counts, he  is  invested  with  power  to  compel  every  person  in  the 
receipt  or  possession  of  public  money,  to  render  an  account,  and  to 
enforce  the  attendance  of  an}'  person,  whether  party  or  witness, 
at  his  office;  and  to  compel  the  production  of  all  documents  which 
he  may  deem  material  to  the  inquiry;  and,  for  contempt  of  his  sum- 
mons in  this  behalf,  a  party  delinquent  may  be  proceeded  against 
by  attachment.  But  it  is  provided  by  the  14th  section,  that,  "  In 
case  any  person  neglects  or  refuses  to  furnish  his  accounts,  and 
the  auditor  general  and  state  treasurer  should  de"em  it  more  con- 
ducive to  the  public  interest,  by  reason  of  the  supposed  smallness 
of  the  debt,  or  from  any  other  circumstance,  not  to  proceed  to 
compel  the  exhibition  of  such  account,  but  to  make  an  estimated 
statement  from  the  previous  account  settled,  or  from  any  other 
reasonable  data,  of  the  probable  amount  of  the  account  of  such 
delinquent,  they,  the  said  auditor  general  and  state  treasurer,  are 
hereby  authorized  to  do  so:"  and  it  is  contended,  that  the  account- 
ing officers  had  authority  to  settle  the  account  in  the  way  they  have 
done,  by  the  provisions  of  this  section.  Still,  however,  I  think  it 
manifest,  the  legislature  intended,  in  such  cases,  that  the  party 
should  have  been  summoned,  or  in  some  way  or  other  have  had 
notice,  before  being  affected  by  a  measure  so  severe.  The  accounts 
of  sheriffs  are  to  be  settled  yearly,  but  no  particular  day  of  the  year 
is  fixed  for  settlement;  and  it  is  therefore  difficult  to  determine  at 
what  period  a  sheriff  shall  be  said  to  have  neglected  or  refused  to 
settle  his  account  at  the  proper  time.  It  may  be  said,  that  after 
the  expiration  of  each  year  of  his  term  without  settlement,  he  is  in 
default,  and  may,  with  strict  propriety,  be  said  to  have  neglected 
to  furnish  his  account  for  the  preceding  year,  which  is  sufficient  to 
bring  him  within  the  words  of  the  section,  without  recourse  to  the 
process  of  summoning  him.  This  would  be  plausible,  if  the  sec- 
tion embraced  only  the  case  of  sheriffs,  who  have  fixed  periods  of 
settlement;  but  it  embraces  the  case  of  all  other  persons,  most,  if 
not  all,  of  whom  have  no  stated  periods,  and  who  therefore  cannot 
be  said  to  have  neglected  or  refused  to  furnish  their  accounts,  be- 
fore they  have  been  required  to  do  so.  On  strict  principles  of  con- 
struction, therefore,  the  case  before  us  would  not  be  included.  But 
in  cases  indisputably  falling  within  the  letter  of  the  section,  it  is 
plain  the  legislature  did  not  mean  to  dispense  with  the  summons 


SUPREME  COURT  {Philadelphia, 

(The  Commonwealth  r.  Fitler,  Administrator  of  Fitlcr,  and  others.) 

to  the  party,  Init  only  with  ihc  use  of  means  "to  compel  the  exhi- 
bition of  such  account."  Those  are  the  words;  and  it  is  evident, 
from  the  guarded  manner  in  which  the  legislature  has  expressed 
itself,  that  it  did  not  mean  to  dispense  with  one  of  the  most  sub- 
stantial requisites  of  natural  justice — notice  to  the  party  affect- 
ed, and  an  opportunity  to  be  heard,  in  case  he  should  think  fit  to 
attend.  Under  this  act,  the  discretionary  powers  of  the  ..Account- 
ing oflicers  are  very  extensive,  and  it  is  necessary  to  the  public 
welfare  that  they  should  tie  so.  But,  in  proportion  as  power  ap- 
proaches to  arbitrary  discretion,  so  ought  to  be  the  degree  of  care, 
or  rather  jealousy,  of  those  whose  official  duty  it  becomes  to  deter- 
mine whether  the  exercise  of  it  has  been  restrained  to  the  limits 
prescribed  to  it  by  the  legislature.  In  the  instance  under  conside- 
ration, the  accounting  officers  were  actuated  unquestionably  by  a 
laudable  zeal  for  the  public  interest,  but  they  seem  to  have  mis- 
conceived the  extent  of  their  powers;  and,  in  attempting  to  obviate 
the  injustice  which  was  the  consequence  of  their  first  error,  they 
unavoidably  fell  into  another,  by  opening  the  account  in  a  way  not 
authorized  by  the  legislature,  for  letting  in  credits  to  which  the 
accountant  \vas  clearly  entitled.  It  would  be  manifestly  unjust  to 
consider  this  as  a  binding  settlement,  after  Mr.  Fitler  had  been 
led  to  believe  that  it  was  not  so  considered  by  the  accounting  offi- 
cers themselves;  and  after  he  had  been  induced,  by  the  acts  of  one 
of  them,  to  let  the  period  of  appeal  or  of  revision  elapse.  It 
does  not  appear  that  there  was  a  period,  at  any  time  before  the 
final  adjustment,  when  he  could  have  known  the  exact  sum  which 
might  have  been  tendered  to  the  commonwealth,  with  safety  to 
himself;  and,  to  charge  him  with  interest  on  money  which  was  not 
causelessly  withheld,  would  be  palpably  unjust.  The  account, 
then,  was  not  settled  agreeably  to  the  act;  and  the  balance  subse- 
quently adjusted,  was  not  such  as,  according  to  the  35th  section, 
subjected  the  party  to  the  payment  of  interest.  I  give  no  opinion, 
(as  it  is  unnecessary,  and  might  be  mischievous,)  on  the  objection 
to  the  settlement,  because  Mr.  Fitler  had  not  been  called  on  to 
settle  his  account  yearly,  and  because  the  account  under  conside- 
ration embraces  the  whole  of  his  official  term.  The  requisitions  of 
the  act,  in  this  particular,  are  said  to  be  impracticable.  But  surely 
the  better  way  would  be,  to  represent  the  matter  to  the  legislature, 
who  would  at  once  provide  a  remedy  for  whatever  might  be  defec- 
tive. In  conclusion,  I  can  perceive  no  objection  to  the  verdict, 
and  the  rule  to  show  cause  why  a  new  trial  should  not  be  awarded, 
must  be  discharged. 

Rule  discharged. 
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COWDEX  and  others  against  REYNOLDS. 

IX  ERROR. 

If,  on  the  trial  of  a  feigned  issue,  to  determine  the  validity  of  a  paper  purporting 
to  be  a  will,  the  party  who  sets  up  the  paper  as  a  will,  calls  one  of  the  subscribing 
witnesses,  who  swears,  that  at  the  time  of  tbe  execution  of  the  instrument,  the 
testator  was  intoxicated  and  incapable  of  making  a  will,  he  may  give  in  evidence 
the  probate  before  the  register,  for  the  purpose  of  showing  that  the  witness 
s'vore  differently  at  that  time. 

The  writing  alleged  to  he  a  will,  should  be  read  to  the  jury,  not  as  evidence,  but 
to  inform  them  what  it  is  they  are  to  try. 

WRIT  of  error  to  tbe  Court  of  Common  Pleas  of  Philadelphia 
county,  in  a  feigned  issue,  directed  by  the  Register's  Court  of  the 
count}7  of  Philadelphia,  to  try  the  validity  of  a  writing  purporting 
to  be  the  last  will  and  testament  of  John  Hooker  Reynolds,  de- 
ceased. John  Cowden  and  others,  the  executors  named  in  the 
alleged  will,  were  plaintiffs  below,  and  Sarah  Reynolds,  the  wi- 
dow of  the  deceased,  defendant.  On  the  trial,  the'plaintiffs  offered 
to  give  in  evidence  the  paper  in  controversy,  without  other  proof 
than  the  probate  made  by  two  subscribing  witnesses  in  the  regis- 
ter's office.  This  was  objected  to  by  the  defendant's  counsel,  and 
the  court  overruled  the  evidence.  The  plaintiff  then  examined 
William  ffr.  Cress,  one  of  the  subscribing  witnesses,  who,  after 
having  proved  his  own  attestation  to  the  paper,  testified,  that 
George  W.  Smith,  since  dead,  and  Joseph  Rice,  who  was  in  court 
at  the  time  the  evidence  was  given,  also  subscribed  the  instrument 
as  witnesses.  Having  given  this  evidence,  the  counsel  for  the 
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plaintiffs  again  offered  the  paper  in  evidence,  but  the  court  refused 
to  permit  it  to  be  read,  it  not  being,  in  their  opinion,  proved  by 
two  witnesses,  as  required  by  law.  Joseph  Rice  was  then  called, 
and  examined  by  the  plaintiffs.  He  swore  that  the  testator  was  in- 
toxicated at  the  time  he  executed  the  will,  and  not  capable  of 
knowing  what  he  did.  Upon  this,  the  counsel  for  the  plaintiffs 
called  and  examined  Edmund  Rogers,  the  deputy  register  of  wills, 
who  swore,  that  the  writing  in  question  was  proved  before  him  by 
the  oaths  of  tha  subscribing  witnesses,  and  that  the  said  Joseph 
Rice  took  the  usual  oath  administered  to  witnesses,  on  the  probate 
of  a  will;  after  which  the  counsel  for  the  plaintiffs  produced,  and 
offered  to  give  in  evidence  the  probate  before  mentioned,  made 
before  the  said  Edmund  Rogers,  in  order  to  show,  that  the  said 
Joseph  Rice  had  sworn  that  the  testator  was  of  sound  mind,  at  the 
time  he  executed  the  writing  set  up  as  his  will.  To  this  evidence 
the  counsel  for  the  defendant  objected,  and  the  court  sustained  the 
objection,  and  overruled  the  evidence. 

The  counsel  for  the  plaintiffs  excepted  to  the  opinion  of  the  court 
on  the  several  points  above,  stated. 

Dr.  Edwin  \ft.  Jitlec  was  then  called  as  a  witness,  who  stated 
such  facts  as  satisfied  the  court,  that  the  paper  ought  to  go  to  the 
jury  for  their  consideration,  and  it  was  accordingly  read  to  them. 

After  the  evidence  on  both  sides  was  closed,  and  the  plaintiffs 
had  dismissed  their  witnesses,  the  defendant's  counsel  called  Joseph 
Rice  to  give  further  evidence  of  what  took  place  in  the  register's 
office,  at  the  time  of  the  probate  of  the  will  and  of  other  facts, 
which  need  not  be  stated.  The  counsel  for  the  plaintiffs  objected 
to  the  examination  of  the  witness,  but  a  majority  of  the  court,  the 
president  dissenting,  admitted  the  evidence,  and  a  bill  of  exceptions 
was  tendered  to  their  opinion. 

Dallas  and  Purdon,  for  the  plaintiffs  in  error.  The  requisition 
of  the  law,  calling  for  proof  of  the  execution  of  the  paper  in  con- 
troversy as  a  will,  was  complied  with,  when  the  plaintiffs  had 
proved,  by  one  of  the  subscribing  witnesses  to  it,  that  he  saw  the 
testator  execute  it,  and  that  one  of  the  other  subscribing  witnesses 
was  present,  subscribed  his  name,  and  was  dead.  If  a  subscribing 
witness  be  dead,  or  out  of  the  jurisdiction  of  the  court,  his  hand- 
writing may  be  proved.  Eyster  v.  Young,  3  Yeates,  514.  Walmes- 
ly's  Lessee  v.  ffeed,  1  Sm.  L.  40. 

2.  The  court  below  erred,  in  rejecting  the  will  after  two  sub- 
scribing witnesses  had  sworn  to  the  execution  of  it.  The  circum- 
stance of  one  of  the  witnesses  having  testified,  that  the  testator  was 
intoxicated  at  the  time,  ought  not  to  have  prevented  the  paper 
from  being  read.  How  far  he  was  incapacitated  to  make  a  will, 
it  was  for  the  jury  to  determine.  Leivis  v.  Lewis,  6  Serg,  fy  Rawle, 
494.  The  will,  it  is  true,  was  afterwards  permitted  to  be  read,  on 
the  production  of  other  evidence;  but  the  plaintiffs  were  injured 
by  the  injurious  impressions  made  upon  the  minds  of  the  jury  by 
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its  rejection.  If  evidence  be  improperly  admitted,  the  error  is  not 
cured,  by  the  court's  telling  the  jury  not  to  regard  it  Nash  v. 
Gilkeson,  5  Serg.  <§•  Itawle,  354.  Shaeffer  v.  Kreitzer,  6  Binn. 
431. 

3.  The  plaintiffs  clearly  had  a  right  to  give  the  probate  in  evi- 
dence, to  show  that  the  witness's  oath  on  the  trial  was  contradicted 
by  the  oath  he  had  taken  before  the  register.  Phill.  Ev.  214. 

4.  After  the  evidence  was  closed,  and  the  plaintiffs  had  dis- 
missed their  witnesses,  the  court  ought  not  to  have  permitted  the 
defendant  to  re-examine  a  witness.     It  is  true,  the  court  possess  a 
discretionary  power  in  respect  to  the  examination  of  witnesses; 
but  this  discretion  is  not  to  be  exercised  to  the  manifest  injury  of 
a  party.  5  Binn.  458. 

Brewsler  and  tfthertont  for  the  defendant  in  error,  were  re- 
quested by  the  court  to  confine  themselves  to  the  third  exception. 
They  contended,  that  it  was  not  competent  to  the  plaintiffs  to  con- 
tradict their  own  witness,  except  as  to  some  particular  fact.  This 
evidence  went  to  show  a  general  contradiction  in  the  evidence  of 
the  witness,  which  amounted  to  an  attack  upon  his  character  for 
veracity.  This  is  never  permitted.  Besides,  the  probate  before 
the  register  had  no  official  character,  because  it  was  appealed  from. 
If,  however,  an  error  was  committed,  it  was  cured;  as  the  will, 
with  the  probate,  afterwards  went  to  the  jury. 

The  opinion  of  the  court  was  delivered  by 

TILGHMAN,  C.  J.  The  argument,  which  has  been  urged  against 
admitting  the  probate  in  evidence,  is,  that  the  party  who  calls  a 
witness,  shall  not  be  permitted  to  discredit  him,  on  finding  that 
his  testimony  is  against  him.  To  a  certain  extent,  this  is  true, — 
but  the  rule  admits  of  exceptions.  The  party  who  calls  a  witness, 
shall  not  be  permitted  to  impeach  his  general  character,  because 
that  must  be  supposed  to  have  been  known  before  he  was  called; 
and  it  is  very  unfair  to  call  a  man  of  bad  character,  with  a  view  to 
avail  yourself  of  his  evidence,  if  it  proves  favourable,  at  the  same 
time  that  you  have  the  means  of  discrediting  him,  if  it  turns  out 
unfavourable.  Such  conduct  is  a  fraud  on  the  administration  of 
justice,  and  therefore  not  to  be  tolerated.  But  did  the  plaintiffs 
attempt  to  act  such  a  part?  In  the  first  place,  it  may  be  remarked, 
that  Joseph  Rice  could  hardly  be  called  the  plaintiffs'  witness. 
They  did  not  call  him  voluntarily — but,  being  one  of  the  subscribing 
witnesses,  the  plaintiffs  were  forced  to  call  him.  But  even  if  he  had 
been  strictly  the  plaintiffs*  witness,  there  was  no  attempt  to  im- 
peach his  general  character,  but  only  to  show  that  he  had  contra- 
dicted himself,  and  thereby  to  lessen  the  force  of  what  he  had 
sworn  in  court.  There  is  no  rule  of  law  against  this, — and  hard 
indeed  would  be  the  case  of  one  who  calls  a  witness,  expecting  that 
he  would  swear  the  truth,  if,  upon  finding  himself  deceived,  he 
may  not  show  that  the  witness  had  told  a  different  story  at  another 
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time.  This  is  not  the  case  of  calling;  a  witness  known  to  be  of  bad 
character.  On  the  contrary,  this  witness  was  supposed  to  be  of 
good  character,  but  his  testimony  was  a  surprise  on  the  plaintiffs; 
and,  even  then,  the  plaintiffs  did  not  offer  to  prove  him  of  general 
bad  character,  but  only  that  he  had  contradicted  himself.  This,  un- 
doubtedly, they  had  a  right  to  do,  and  therefore  this  probate  ought 
to  have  been  admitted  in  evidence. 

There  were  some  other  exceptions,  not  necessary  to  decide,  as 
to  the  admission  of  the  writing  purporting  to  be  the  will,  to  be 
read  in  evidence  to  the  jury.  It  is  proper,  however,  to  say,  that 
as  the  issue  was  for  the  express  purpose  of  trying,  whether  that 
writing  was  or  was  not  the  will  of  John  II.  Reynolds,  it  should 
have  been  read  to  the  jury  of  course,  in  order  to  inform  them 
what  it  was  they  were  to  try;  but  there  would  have  been  an  absur- 
dity in  offering  it  as  evidence,  because  it  could  not  be  evidence  of 
its  own  validity.  When  this  cause  comes  to  trial  again,  therefore, 
the  writing  set  up  as  the  will,  should  be  read  to  the  jury  merely 
for  the  purpose  of  letting  them  understand  what  it  is  they  are  to 
try.  It  is  the  opinion  of  the  court,  that  the  judgment  should  be 
reversed,  and  a  venire  de  novo  awarded. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


[PHILADELPHIA,  AWIIL  4,  1825.] 

PARRY.  &  Co.  against  ALMOND. 

IN   ERROR. 

A  notary  public  may  be  compelled  to  testify  against  the  truth  of  his  certificate  of 

protest. 

THE  record  of  this  case  being  returned  on  a  writ  of  error  to  the 
District  Court  for  the  city  and  county  of  Philadelphia,  it  appeared 
that  the  plaintiffs  in  error  brought  an  action  against  the  defendant 
in  error,  on  a  promissory  note  for  one  hundred  and  eighty-five 
dollars  and  sixty-four  cents,  drawn  by  Robinson  and  Parry  in  fa- 
vour of  the  defendant,  by  whom  it  was  endorsed.  The  note  had 
been  discounted  in  the  Commercial  Bank  of  Pennsylvania,  and 
not  being  paid  at  maturity,  it  was  taken  up  by  the  plaintiffs.  On 
the  trial,  a  protest  made  by  George  Heyl,  a  notary  public,  was 
given  in  evidence;  in  which  he  certified,  that  he  had  duly  no- 
tified the  endorsers  of  the  said  note,  of  the  non-payment 
thereof.  The  defendant,  with  a  view  to  show  that  he  had  not 
received  due  notice,  then  proposed  to  examine  the  said  notary,  as 
to  the  precise  manner  in  which  notice  had  been  given.  The  no- 
tary objected  to  being  compelled  to  give  any  evidence,  which 
might  contradict  his  official  certificate,  and  the  counsel  of  the 
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plaintiffs  objected  to  any  evidence,  to  bo  derived  from  I  fa  officer 
himself,  which  mi^ht  tend  to  destroy  the  validity  of  the  protest. 
The  court,  however,  compelled  the  notary  to  give  the  evidence 
required,  and  a  bill  of  exceptions  was  tendered  to  their  opinion. 

M'llvuinc,  for  the  plaintiffs  in  error.  The  only  question  is, 
whether  a  notary  public  can  be  compelled  to  testify  against  his 
own  official  certificate.  It  is  a  point  which  has  never  been  decided 
by  this  court.  In  Stewart  v.  Jlllison,  6  Serg.  Sf  Rawle,  327,  and 
Craig  v.  Shattcross,  10  Serg.  £>•  Rawle,  377,  the  notary  was  sworn 
without  opposition,  and  no  decision  was  given  whether  he  could 
be  compelled  to  give  testimony.  The  powers  given  to  notaries 
public  by  the  act  of  the  5th  of  March,  1791,  Pun/.  Dig.  483,  and 
the  responsibilities  imposed  upon  them,  are  great.  They  are  obliged 
to  take  an  oath  of  office,  and  to  give  bond,  with  security,  that  they 
will  faithfully  perform  the  duties  of  their  office,  and  they  are  au- 
thorized to  give  certified  copies  of  the  records  of  their  offices.  By 
the  act  of  the  2d  ot  January,  1815,  Purd.  Dig.  4S4,  their  official 
acts,  protests",  and  attestations,  arc  made  evidence,  with  a  proviso, 
that  either  party  may  contradict  them  by  any  other  evidence.  By 
this  expression  must  be  meant,  any  evidence  not  derived  from  the 
officer  himself,  for  to  require  him  to  swear  in  opposition  to  his 
own  certificate,  given  under  his  official  oath,  would  be  to  involve 
him  in  the  consequences  of  criminal  delinquency.  In  civil  cases, 
a  witness  may  be  compelled  to  testify  against  his  interest;  but  an 
officer  is  protected  from  contradicting  his  own  solemn  official  acts. 
A  judge  may  be  examined,  to  prove  that  he  acted  in  a  place  out  of 
his  jurisdiction,  but  he  is  not  bound  to  testify  to  an  act  which  im- 
peaches his  integrity.  Jackson  v.  Humphrey,  1  Johns.  498.  Com- 
monwealth v.  Gibbs,  3  Yeafes,  436.  Galbreath  v.  Eichelberger, 
3  Yeates,  517.  1  Phill.  Ev.  41,  225,  226. 

Lowber,  for  the  defendant  in  error.  The  substance  of  the  point 
to  be  decided  is,  whether  a  notary  public,  may  through  his  certifi- 
cate, give  evidence  without  being  subject  to  cross  examination. 
In  his  certificate,  the  notary  stated  that  he  had  given  due  notice  to 
the  defendant,  and  we  proposed  to  ask  him  in  tchat  manner  this 
notice  was  given,  for  the  purpose  of  showing  that  he  was  mistaken 
in  his  idea  of  due  notice.  The  act  of  assembly  of  1815,  permits 
the  certificate  of  a  notary  to  be  contradicted  by  any  otlter  evidence; 
that  is,  by  any  other  evidence  than  the  certificate  itself.  Nothing 
like  corruption  was  imputed  to  the  officer,  and  therefore  the  case 
came  within  the  well  established  rule,  that  a  witness  is  bound  to 
answer  any  question  which  does  not  tend  to  convict  him  of  a  crime, 
or  subject  him  to  a  penalty.  Baird  v.  Cochran,  4  Serg.  fy  Rawle, 
400.  1  Phill.  Ev.  222,  225. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  J.  The  question  is,  whether  a  notary  public  can  be 
compelled  to  testify  against  the  truth  of  his  certificate  of  protest 
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In  none  of  the  cases  which  have  come  before  this  court,  has  the 
notary  objected  to  being  examined,  and  the  point,  therefore,  is  of 
the  first  impression.  The  protest  is  made  evidence  by  the  act  of 
the  2d  of  January,  1S15,  but  with  a  proviso  that  it  may  be  con- 
tradicted by  other  evidence;  that  is,  as  I  understand  it,  by  evidence 
dehofs  the  certificate  itself.  Now,  the  certificate  is  not  a  record; 
and  the  objection  must  therefore  rest  on  a  supposed  personal  ex- 
emption from  examination,  as  to  facts  which  the  notary  has  certi- 
fied to  be  true.  But  in  contradicting  those  facts,  he  no  more  sub- 
jects himself  to  answer  criminally  for  official  misconduct,  than  a 
witness  subjects  himself  to  a  prosecution  for  perjury,  in  contradict- 
ing, in  his  cross  examination,  facts  to  which  he  has  before  posi- 
tively sworn.  In  either  case,  I  can  see  no  objection  to  showing 
by  the  one  or  by  the  other,  that  he  was  mistaken  in  his  conception 
of  the  fact.  The  evidence  of  the  notary  is  admitted  on  the  credit 
of  his  official  oath;  and  where  notice  is  proved,  as  it  may  be,  by  a 
private  person,  who  has  presented  the  note  or  hill  for  payment  or 
acceptance,  his  evidence  is  admitted  on  the  credit  of  a  judicial 
oath;  but  in  either  case  there  is  equal  reason  for  subjecting  the 
witness  to  further  examination,  as  to  particulars.  In  this  respect, 
they  stand  alike  protected  from  answering,  where  to  answer  would 
necessarily  subject  them  to  a  penalty;  and  what  would  constitute 
the  privilege  of  the  one,  would  aJso  constitute  the  privilege  of  the 
other.  I  am  therefore  of  opinion,  that  the  court  did  right  in  com- 
pelling the  notary  to  answer. 

Judgment  affirmed. 
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MOORE  and  others,  for  the  use  of  ALLEN  and  another,  As- 
signees, £c.  against  SPACKMAN,  who  survived  LITTLE. 

IN   ERROR. 

Where  money  is  attached,  in  another  state,  the  judgment  of  the  courts  of  that  state, 
founded  on  their  own  laws,  touching  the  disposition  of  the  money,  is  conclusive. 

And,  where  both  the  defendants  in  the  attachment,  and  their  general  assignees, 
are  permitted  to  become  parties  to  the  suit,  put  in  their  claim  to  tire  property, 
and  are  heard  upon  the  merits  of  the  case,  it  ceases  to  be  an  ex parte  proceeding, 
and  the  defendants  and  their  assignees  are  bound  by  the  judgment  of  the  court. 

If  one  who  has  received  a  bill  of  exchange  for  collection,  with  an  engagement  to 
pay  over  a  certain  proportion  on  advice  of  its  acceptance,  and  the  balance,  on 
advice  of  its  payment,  remits  it  to  his  correspondent  in  AVw  Orleans,  with  in- 
structions to  collect  it  for  his  account,  and  afterwards,  in  consequence  of  the  ex- 
pected insolvency  of  the  party  from  whom  he  received  the  bill,  directs  the  mo- 
ney to  be  attached  in  the  hands  of  his  correspondent,  in  order  to  secure  a  debt 
due  to  a  foreign  merchant,  for  whom  he  is  agent,  there  is  nothing  fraudulent 
in  the  transaction.  If  there  had  been  any  fraud,  it  was  the  duty  of  the  defend- 
ants in  the  attachment,  who  had  intervened  and  become  parties  to  the  proceed- 
ing1, to  allege  the  fraud  in  the  court  in  whieh  the  attachment  was  depending. 

In  decreeing  that  the  money  attached  should  be  paid  to  the  plaintiff  in  the  at- 
tachment, the  court  at  JVew  Orleans,  by  plain  inference  decided,  that  it  was  not 
the  property  of  the  person  who  had  received  the  bill  for  collection.  But  if  hr? 
correspondent  suffered  judgment  to  go  against  him  by  fraudulent  collusion  with 
the  plainlift'  in  the  attachment,  it  would  have  presented  a  different  case. 

If  after  the  order  to  lay  the  attachment,  but  before  it  was  laid,  the  person  who  gave 
the  order  received  notice  of  a  general  assignment,  by  the  party  from  he  had  re- 
ceived the  bill  for  collection,  it  was  not  contrary  to  law  to  continue  the  attach- 
ment, for  the  benefit  of  a  person  who  was  not  a  citizen  ef  Pennsylvania. 

THIS  action  was  brought  in  the  District  Court  for  the  city  and 
county  of  Philadelphia,  from  which  it  was  removed  to  this  court 
by  writ  of  error.  The  declaration  contained  two  counts,  on  a  \vrit,- 
ten  agreement  between  the  parties,  and  a  third  for  money  had  and 
received,  &c.  The  judge  of  the  District  Court  charged  the  jury, 
that  the  first  two  counts  were  not  supported  by  the  evidence,  and 
this  opinion  was  not  excepted  to.  The  written  agreement  was  to 
the  following  purport:  Spademan  and  Little  gave  a  receipt,  in 
which  they  acknowledged,  "  that  they  had  received  of  Moore, 
Myers,  and  Co.  for  collection,  three  bills  of  exchange  (describing 
them,)  drawn  by  Thompson  and  Mosely,  of  Philadelphia,  on 
Breedlow,  Bradford,  and  Bobison,  of  New  Orleans,  all  endorsed, 
payable  to  the  order  of  Spackman  anil  Litlle,  by  Moore,  fifycrt, 
and  Co.,  to  whom  the  said  Spackman  and  Little  engaged  to  pay 
two  thousand  five  hundred  dollars,  on  advice  of  the  acceptance  of 
the  bills,  and  the  balance,  on  advice  of  the  payment  of  the  said  bills, 
and  not  before,  without  interest."  The  defendants  remitted  these 
bills  to  their  agent  at  New  Orleans,  William  Jllderson,  with  or- 
ders to  collect  them  for  their  account,  advising  them  of  their  ac- 
ceptance or  non-acceptance,  payment  or  non-payment.  Upon  the 
presentation  of  the  bills  at  New  Orleans,  acceptance  was  refused, 
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atid  they  were  noted  accordingly;  and  they  were  all  afterwards 
protested  for  non-payment.  After  the  protest,  one  of  the  bills,  for 
the  sum  of  one  thousand,  five  hundred  and  ninety-seven  dollars, 
and  seventy  cents,  was  paid  to  rflderson,  which  was  the  money 
demanded  in  the  present  suit  This  payment  was  made  on  the 
24th  of  rfpril,  1820,  previous  to  which,  viz.  on  the  29th  of  March, 
1S20,  an  attachment  had  been  laid  in  the  ha-nds  of  rflderson,  at 
the  suit  of  Richard  Badnell,  a  British  merchant,  for  a  debt  due 
to  him  from  Moore,  Myers,  and  Co.  This  attachment  w.as  laid, 
at  the  instance  of  the  defendants,  as  agents  of  Badnell,  without 
his  knowledge,  but  he  afterwards  affirmed  the  proceeding,  and 
gave  his  power  of  attorney  to  the  defendants  to  carry  on  the  suit. 
On  the  7th  of  March,  1820,  Moore,  Myers,  and  Co.  were  insol- 
vent, and  executed  a  general  assignment  to  Jlllen  and  Rowley,  iu 
trust  for  their  creditors.  Moore,  Myers,  and  Co.  first,  and  after- 
wards their  assignees,  Mien  and  Rowley,  exhibited  petitions  to 
the  court  of  New  Orleans,  in  which  the  attachment  was  laid,  were 
admitted  as  parties  to  the  suit,  and  put  in  their  several  claims 
to  the  property  attached.  The  parties  having  been  heard  by  their 
counsel,  the  court  decreed  that  Richard  Badnell  should  recover 
against  Moore,  Myers,  and  Co.,  the  defendants,  the  sum  of  one 
thousand  eight  hundred  dollars,  the  amount  claimed  in  the  plain- 
tiff's petition.  And,  further,  it  was  decreed  that  the  garnishee, 
William  Jllderson,  should  pay  over  to  the  plaintiff  the  sum  of 
one  thousand,  five  hundred  and  eighty  dollars,  and  seventy-nine 
cents,  being  the  actual  balance  in  his  hands,  admitted  to  be  the 
effects  of  the  defendants,  and  that  the  said  judgment  be  credited 
for  one  thousand,  five  hundred  and  eighty  dollars,  and  seventy- 
nine  cents.  And  it  was  further  decreed,  that  the  claim  of  the  as- 
signees of  Moore,  Myers,  and  Co.  should  be  dismissed.  From 
this  judgment,  the  defendants  in  the  attachment,  'Moore,  Myers, 
and  Co.,  and  also  their  assignees,  who  had  intervened,  entered  an 
appeal,  severally,  to  the  Supreme  Court  of  Louisiana,  who,  after 
argument,  affirmed  the  judgment  with  costs. 

Several  exceptions  were  taken  by  the  counsel  for  the  plaintiffs, 
to  the  charge  of  the  court  delivered  to  the  jury  on  the  trial. 
These  exceptions  were  argued,  in  this  court,  by  D.  P.  Brown 
and  Rawk,  for  the  plaintiffs  in  error,  and  by  Chauncey  and  Bin- 
ney,  for  the  defendant  in  error,  and  are  fully  stated  in  the  opinion 
of  the  court,  which  was  delivered  by 

TILGIIMAN,  C.  J.  The  first  exception  is,  "that  the  court  below 
mistook  the  nature  of  the  plaintiffs'  action,  which  is  founded  on 
the  written  agreement,  signed  by  the  defendants."  This  error  is 
assigned  in  such  general  terms,  that  the  defendants  were  not  bound 
to  answer  it.  I  think  it  unnecessary  to  make  any  particular  re- 
marks on  it,  as  the  errors  oi'  which  the  plaintiffs  complain,  are 
specified  in  the  other 
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2.  That  the  court  erred,  in  charging  the  jury,  "that  the  plain- 
tiffs' right,  in  the  present  action,  was  to  Met!  by  the  law  of 
Lonifiirnui,  and  not  by  the  law  of  Pennsylvania." 

The  court  said,  that.  The  money  claimed  by  the  plaintiffs,  in 
this  suit,  being  in  Louisiana,  was  attached  there,  and  consequent- 
ly the  judgment  of  the  courts  there,  touching  the  disposition  of 
that  money,  was  conclusive.  This  opinion  appears  to  me  to  have 
been  very  correct.  The  thing  attached  being  in  Louisiana,  was 
subject  to  the  jurisdiction  of  her  courts.  By  what  law  it  was  to  be 
governed,  it  was  for  the  judges  of  those  courts  to  decide;  and  I 
presume  they  would  decide  by  their  own  laws.  It  seems,  that  by 
their  law,  the  assignment  of  A/bore,  Myers,  and  Co.  had  no  effi- 
cacy against  a  creditor  laying  an  attachment,  except  it  had  been 
made  known  to  the  garnishec,  in  whose  hands  the  attachment  was 
laid,  previous  to  the  trying  of  it.  That  being  the  case,  the  judges 
were  bound  to  decide  accordingly,  and  judgment  having  been 
given,  the  right  to  receive  the  money  was  vested  in  the  attaching 
creditor.  The  garnishee,  then,  was  compelled  to  pay  the  money 
over  to  Richard  Badnell,  the  plaintiff  in  the  attachment;  and  the 
courts  of  every  state  in  the  union,  are  bound  to  pay  respect  to  the 
judgment  under  which  it  was  paid.  So  far,  therefore,  as  con- 
cerned the  payment  of  that  money,  the  plaintiffs  in  the  present 
case  were  concluded  by  the  courts  of  Louisiana,  founded  on  their 
own  laws. 

3.  That  there  was  error  in  charging,  "that,  by  the  intervention 
of  Moore,  Myers,  and  Co.,  the  proceedings  in  New  Orleans  lost 
the  character  of  a  foreign  attachment,  and  became  a  personal  ac- 
tion, and  this  charge  operated  in  favour  of  the  defendant  in  the" 
present  action."     Whether  every  word  of  the  charge  was  strictly 
accurate  is  immaterial.     It  is  sufficient,  if  it  was  right,  so  far  as  it 
was  necessary  to  instruct  the  jury,  in  order  to  enable  them  to  give 
a  proper  verdict.     Now,  when  not  only  Moore,  Myers,  and  Co., 
but  their  assignees,  for  whose  use  this  suit  was  brought,  had  volun- 
tarily intervened,   in  the  attachment  pending  in  New  Orleans; 
when,  in  consequence  of  their  petition,  they  bad  been  permitted 
to  become  parties  to  that  suit,  and  put  in  their  claim  to  the  pro- 
perty attached,  they  certainly  put  themselves  on  the  judgment  of 
that  court,  as  to  their  right  to  that  property.     It  was  no  longer  an 
ex  parts  proceeding,  but  one  in  which  both  parties  appeared,  and 
were  heard  on  the  merits  of  their  case.     So  far,  then,  the  nature 
of  the  proceedings  was  changed,  and  it  is  difficult  to  perceive  on 
what  principle   the  plaintiffs,   who  had  placed  themselves  in  the 
Situation  of  parties,  can  evade  the  judgment  of  the  court.     I  am  of 
opinion,  upon  this  exception-,  that  the  charge  of  the  District  Court 
was  correct. 

4.  In  charging,  "that  it  was  the  duty  of  the  plaintiffs,  in  the 
present  suit,  to  have  laid  before  the  court  at  Neiv  Orleans,  the- 

vor..  xir.  2  O 
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transactions  between  Spackman  and  Little,  and  Moore,  Myers,  and 
Co." — To  do  justice  to  this  part  of  the  charge,  we  must  take  all  that 
was  said  by  the  presiding  judge.  Besides  saying,  that  if  Moore, 
Myers,  and  Co.  complained  of  the  fraudulent  conduct  of  Spackman 
and  Little,  they  ought  to  have  come  forward  with  their  charge, 
as  they  were  acquainted  with  all  the  circumstances  of  the  transac- 
tion, he  went  on  to  say,  that  nothing  fraudulent  was  proved  by 
the  evidence  in  this  cause.  And,  in  so  saying,  he  was  well  justi- 
fied. For  what  was  the  conduct  of  Spackman  and  Little?  They 
were  agents  for  Badncll;  they  knew  that  Moore,  Myers,  and  Co. 
were  justly  indebted  to  him;  and  that  there  was  danger  of  the 
debt  being  lost,  unless  secured  by  an  attachment  on  the  property 
in  the  hands  of  their  own  agent,  Jllderson.  Now,  what  was  there 
ngainst  morality,  or  good  faith,  in  their  endeavouring  to  secure 
this  debt  for  Bddnell?  It  is  true,  they  had  no  formal  power  of 
attorney,  and  therefore  acted  on  their  own  responsibility,  in  laying 
an  attachment  in  the  name  of  Badncll.  If  he  had  disavowed  the 
proceeding,  they  would  have  been  subject  to  an  action  for  damages. 
But  he  ratified  the  act,  which  made  all  right.  Then  if  there  was 
no  fraud  proved  in  Spackman  and  Little,  any  thing  which  was 
said  by  the  judge  of  the  District  court,  as  to  the  duty  of  the  plain- 
tiffs, to  have  alleged  that  fraud  in  the  court  of  New  Orleans,  was 
quite  immaterial.  It  cannot  be  denied,  however,  that  it  would 
have  been  proper  to  Rave  made  the  allegation  of  fraud,  if  fraud 
there  had  been,  in  the  court  where  the  cause  was  depending. 

5.  In  charging,  "that  the  court  at  New  Orleans  decided,  that 
Spackman  and  Little  were  not  entitled  to  the  money  in  the  hands 
of  Jlldzrfion."—  This  exception  cannot  be  supported.     When  the 
Court  at  NCVJ  Orleans  decided,  that  the  money,  or  debt,  in  the 
hands  qf  Jllderson,  was  the  property  of  Moore,  Myers,  and  Co., 
and  as  such  liable  to  the  attachment  of  Badnell,  they  certainly  did 
decide,  by  plain  inference,  that  Spackman  and  Little  were  not 
entitled  to  it.     Suppose  Spackman  and  Little  had  brought  suit 
for  this  money  against  tdtflerson,  after  the  judgment  in  the  attach- 
ment, would  not  that  judgment  have  been  a  good  plea  in   bar  of 
their  action  ?     Undoubtedly  it  would.     I  am  taking  for  granted, 
that  tftlderson  did  not  suffer  judgment  in  the  attachment  to  go 
against  him  by  fraudulent  collusion  with  Badnell,  because  nothing 
of  that  kind  appeared.     Such  a  fraud  would  have  made  a  different 
case. 

6.  The  sixth  and  last  error  assigned,  is,  that  the  court  charged, 
"it  was  competent  to  the  defendant  to  persevere  in  an  action  after 
notice,  which  was  begun,  but  not  completed,  before  notice;   and 
which,  by  the  fact  of  which  notice  was  given,  was  illegal  at  the 
time  the  act  was  begun."     This  exception  is  not  very  clearly  ex- 
pressed.  What,  w&s  meant,  I  presume,  is  this.    It  would  have  been 
illegal  for  the  defendant  to  have  hid  an  attachment  on  the  proper- 
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iy  of  Moore,  Myers,  and  Co.  in  Ketv  Orleans,  if  before  it  was 
laid,  he  had  received  notice  of  the  general  assignment  of  Munrv, 
Myers,  and  Co,  in  trust  for  their  creditors;  and  therefore,  the 
moment  lie  received  such  notice,  the  act  of  laying  the  attachment, 
by  a  retrospective  operation,  became  unlawful  from  the  beginning. 
Now,  in  the  first  place,  it  is  to  be  observed,  that  the  orders  for 
laying  the  attachment,  were  given  about  two  weeks  before  the 
general  assignment,  f hough  the  attachment  was  in  fact  laid  about 
three  weeks  afterwards.  Then,  if  by  laying  the  attachment,  the  de- 
fendant had  gained  an  advantage  for  his  friend  Badncll,  I  cannot 
perceive  upon  what  principle  it  became  illegal,  to  preserve  that 
advantage  by  continuing  the  attachment.  In  order  to  give  colour 
to  his  argument,  the  counsel  for  the  defendants  assumes,  that  the 
attachment  was  laid  by  the  defendant,  thereby  confounding  th< 
order  of  the  defendant  to  lay  the  attachment  in  the  name  and  fo.1 
the  use  of  Badncll,  with  the  attachment  itself;  as  if  that  had  beet 
laid  for  the  defendant's  own  use.  An9  this  assumption  is  followed 
up  by  a  very  ingenious  argument,  that  the  general  assignment  o 
Moore,  Myers,  and  Co.,  being  sustained  by  the  law  of  Pennsyl 
vania,  no  Pennsylvania  creditor  will  be  permitted  to  secure  hit 
own  debt,  by  attaching  the  property  of  Moore,  Myers,  and  Co., 
in  any  part  of  the  world  out  of  Pennsylvania.  I  beg  it  to  be  un- 
derstood, that  I  do  not  assent  to  the  proposition,  though  I  do  not 
at  present  either  deny  or  give  any  opinion  on  it,  because  the  ques- 
tion does  not  properly  arise  on  this  record.  The  attachment  was 
for  the  use,  not  of  a  Pennsylvania  creditor,  but  of  a  British  sub- 
ject, who  surely  had  a  right  to  secure  himself  by  attaching  the  pro- 
perty of  his  Pennsylvania  debtor,  in  any  country,  by  the  law  of 
which  his  attachment  was  sustainable.  There  was  nothing,  there- 
fore, either  improper  or  illegal,  in  the  defendant's  giving  orders 
to  his  agent  in  New  Orleans,  to  prosecute  BadneWs  attachment, 
after  he  received  notice  of  the  general  assignment  of  Moore,  My- 
ers, and  Co. 

Upon  the  whole,  I  perceive  no  error  in  this  record,  and  am  of 
opinion  that  the  judgment  should  be  affirmed. 

Judgment  affirmed. 


SUPREME  COURT  \PMlade!phia> 


[Pmr.Ai>ELrin.i,  Amu  4,  1825.] 

The  Overseers  of  the  Poor  of  ROXBOROUGH  Township  against 

BtJNN. 

JN    EK110K. 

After  pleading-  to  a  declaration,  charging  them  as  a  corporation,  and  going  to  trial 
astuch  in  the  Common  1'leas,  the  det'gqdants  cannot,  on  a  writ  of  error,  take 
advantage  of  the  suit  having-  been  commenced  against  them,  before  the  justice, 
in  their  individual  characters. 

If  a  heal'iiiy  stvang-er,  who  meets  with  an  accident,  which  renders  it  impossible  for 
him  to  be  removed,  be  received  into  the  plaimiil's  house,  and  taken  care  of  at 
the  desire  of  the  overseers  of  the  poor,  who  employ  a  physician  to  attend  him, 
the  township  is  bound  to  pay  for  his  board,  and  other  reasonable  expenses  hv- 
curred  by  the  plaintiff,  without  a  previous  order  of  maintenance. 

The  right  of  the  plainuil'  to  recover  under  such  circumstances,  is  not  affected  by 
his  not.  having  given  notice,  that  he  had  in  his  house  such  a  person,  agreeably  to 
the  25th  section  of  the  act  of  the  9th  of  March,  1771;  nor  by  the  circumstance 
of  the  pauper's  name  not  having  been  entered  in  the  books  of  the  township. 

ERHOK  to  the  Common  Pleas  of  Philadelphia  county. 

This  suit  was  originally  brought  before  Justice  Sinkett,  by 
George  Eunn,  against  "Charles  Righter  and  Charles  Levering, 
overseers  of  the  poor  of  JRoxborough,"  for  the  boarding  of  iJugald 
M'Gill,  for  articles  furnished  to  him,  and  for  his  funeral  expenses, 
paid  by  the  plaintiff  below,  at  the  request  of  the  defendants.  la 
the  Common  Pleas,  it  was  by  Bunn  against  "  the  overseers  of  th& 
poor  of  Roxborough  township,  summoned  by  the  names  of  Charles 
Righter  and  Charles  Levering^  overseers  of  the  poor  of  Rozbo- 
rough  township.'7  The  declaration  was  against  the  defendants  in 
their  corporate  capacity. 

It  appeared,  on  the  trial,  that  the  pauper,  M'Gill,  whrle  work- 
ing at  a  mill  race,  met  with  an  accident,  when  he  was  taken  to 
the  boarding-house  of  the  plaintiff,  where,  after  having  remained 
eleven  days,  he  died  of  his  wounds.  He  had  never  lived  iru  any 
other  house  in  the"  township,  than  that  of  the  plaintiff.  One  of 
the  overseers,  who  was  called  upon  to  see  the  pauper  at  the  time 
the  accident  took  place,  spoke  to  the  plaintiff  about  taking  care 
of  him,  and  sent  a  physician  to  him,  who  was  of  opinion  that  Ive 
could  not  be  removed.  The  overseers  paid  the  physician's  bill 
and  the  funeral  expenses  of  the  pauper,  part  of  which  was  repaid 
by  the  sale  of  his  clothes.  One  of  the  overseers  informed  the  phy- 
sician, that  they  had  taken  the  man  in  charge.  One  witness  swore, 
that  he  saw  an  order  of  maintenance,  but  another  swore  that  there 
never  was  an  order  of  maintenance,  and  that  the  only  order  given 
was  an  order  of  removal.  The  name  of  MlGill  was  never  entered 
in  the  books  of  the  township. 

The  counsel  for  the  defendants  requested  the  court  to  charge  the 
jury,  that  the  action  could  not  be  sustained,  but  the  court  charged^ 
that  "it  could  be  sustained j.  that  it  appeared  by  the  deposition  of 
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Sinkeit,  that  an  order  of  maintenance  was  obtained,  and  that  al- 
though the  name  of  the  pauper  was  not  entered  in  the  books  of  the 
toivnship,  that  was  a  matter  between  the  overseers  and  the  town- 
ship, and  was  of  no  consequence  to  third  persons;  that  the  township 
was  liable,  whether  the  9th  section  of  the  act  of  the  9th  of  Marcfi, 
1771,  was  complied  with  or  not,  and  that  the  25th  section  of  the 
•same  act  did  not  prevent  the  plaintiff  from  recovering;  that  the 
court  doubted  whether  it  was  necessary  to  report  every  healthy 
person,  such  as  M'Gill,  who  might  come  into  the  township,  but 
that  the  section  had  no  operation  in  this  case;  that  whether  the 
plaintiff  could  sustain  this  action  in  its  present  form,  was  the  great- 
est difficulty,  but,  as  the  merits  of  the  case  were  with  the  plaintiff, 
a  majority  of  the  court  directed  the  jury  to  consider  it  as  their 
opinion,  that  the  plaintiff,  on  the  record  and  pleadings,  as  they 
Stood,  was  entitled  to  recover." 
Randall,  for  the  plaintiffs  in  error. 

1.  The  16th  section  of  the  act  of  the  9th  of  March,  1771,  PurJ. 
Dig.  654,  constitutes  the  overseers  of  the  poor  a  body  politic  or 
corporate  in  law,  and  exempts  them  from  individual  liability.     To 
sue  them  therefore  in  their  private  capacities,  was  error.     The 
addition  of  overseers  to  their  Christian  names,  did  not  make  the 
judgment  a  judgment  against  the  corporation.    A  judgment  against 
a  corporation,  by  a  wrong  name,  is  void.    Britton  v.  Gradon, 
1  Lord  Raym.  117.    Turvil  v.  Jlyns  worth,  2  Id.  1515.  Rex  v. 
Croke,  Cowp.  26,  29.    Kyd,  258.     A  bond  from  A.,  B.,  and  C., 
trustees,  &c.,  is  in  their  individual  characters,  and  the  addition  of 
"  trustees,   &c.,"  is  but  a  description  of  the  persons.     Taft  v. 
Ereivster,  9  Johns.  334. 

2.  The  plaintiff  sued  the  defendants  before  the  justice  in  their 
individual  capacities,  and  afterwards  declared  against  them  in  the 
Common  Pleas  as  a  body  corporate.     This  variance  was  fatal. 
Stehlcy  v.  Harp,  5  Serg.  4*  Rawle,  544.     Owen  v.  Sheimaher, 
3 'Sinn.  45.    M'-Laughlin  v.  Parker,  3  Serg.  $?  liawle,  144. 

3.  The  same  variance  existed  in  the  manner  in  which  the  suit 
was  prosecuted  and  the  jury  were  sworn. 

4.  The  9th  section  of  the  act  of  assembly  already  referred  to, 
provides,  that  no  person  shall  receive  relief  from  the  overseers  of 
the  poor,  until  an  order  has  been  obtained  from  two  justices  of  the 
peace  for  that  purpose.     The  evidence  in  relation  to  such  an  order 
•was  contradictory,  one  witness  having  sworn  to  the  existence  of  an 
order  of  maintenance,  and  another,  that  there  was  no  other  than 
an  order  of  renroval.  But  the  error  was,  in  the  opinion  of  the  court, 
that  such  an  order  was  not  necessary,  by  which  they  took  the  ques- 
tion entirely  from  the  jury. 

5.  The  25th  section  of  the  act  of  assembly  requires  that  the 
plaintiff  should  have  given  notice  to  the  overseers  of  the  township, 
of  the  taking  and  entertaining  the  person  who  subsequently  be- 
came chargeable,  aad;  in  ease  "of  neglect  to  givo  Siieh  rroticfc,  im> 


294  SUPREME  COURT  [Philadelphia, 

(The  Ch-erscers  of  the  Poop  of  Roxborough  Township  r.  Bunn.) 

poses  npon  him  a  fine  or  penalty.  The  court  erroneously  in- 
structed the  jury,  that  this  section  had  no  operation  on  the  case 
before  them. 

Miller,  for  the  defendants  in  error. 

1,2,  3.  This  suit  was  not  originally  brought  against  the  defend- 
ants as  individuals,  but  as  a  corporation.  Their  names  were  men- 
tioned, but  they  were  sued  as  the  overseers  of  the  poor  of  Roxbo- 
rough township.  In  the  Common  Pleas,  where  the  proceedings 
are  de  novo,  the  suit  was  prosecuted  against  them  expressly  as  a  cor- 
poration. They  are  so  declared  against,  and  to  the  declaration  we 
must  look  for  the  character  of  the  parties.  The  proceeding  before 
the  justice  is  to  be  considered  as  the  writ,  and  such  a  variance  be- 
tween the  writ  and  the  declaration  would  not  be  fatal.  If,  how- 
ever the  objection  could  have  been  taken  at  all,  it  was  too  late  to 
take  advantage  of  it  after  plea  pleaded.  If  there  was  any  thing  in 
the  objection,  it  should  have  been  pleaded  in  abatement.  1  Saund. 
SIS,  note  3.  Gratz  v.  Phillips,  1  Binn.  588.  4  Yeates,  130.  13 
Johns.  430.  Dillman  v.  Shultz,  5  Serg.  $  Rawle,  35.  Gilbert 
v.  Nantucket  Bank,  5  Mass..  R.  97.  1  Kyd  on  Corp.  283. 

4.  The  opinion  of  the  court  below  was,  that  the  entry  of  the 
pauper's  name  in  the  books,  was  immaterial.  As  to  the  order  of  the 
two  justices,  they  took  that  fact  for  granted,  and  gave  no  opinion 
about  it.     But  the  overseers  had  an  undoubted  right  to  bind  the 
.corporation,  to  pay  a  third  person  for  the  maintenance  of  a  wound- 
ed man,  whose  case  admitted  of  no  delay. 

5.  The  pauper,  we  contend,  came  from  Europe,  immediately 
into  this  state,  a  healthy  person,  and  was  therefore  within  the 
exception  of  the  act,  and  the  court  charged,   "that  the  case  was 
not  within  the  act."     Besides,  the  act  requires  that  the  person  of- 
fending shall  be  convicted,  which  the  plaintiff  never  wras.     There 
was  no  plea  or  notice  that  defence  was  to  be  taken  on  this  section 
of  the  act. 

The  opinion  of  the  court  was  delivered  by 

DUNCAN,  J.  The  first  three  specifications  of  error  may  be  con- 
sidered together,  as  they  embrace  the  same  object;  and,  if  there  be 
error,  but  one  and  the  same  error.  That  is,  that  the  plaintiffs  in 
error  were  sued  before  the  justice  in  their  individual  characters, 
and  not  as  a  body  corporate,  which  undoubtedly,  to  this  purpose, 
overseers  of  the  poor  aj*e, — and  declared  against,  in  the  Court  of 
Common  Pleas,  in  their  corporate  character.  }Vhrthcr  the  over- 
seers could  have  taken  advantage  of  this  in  an  feaKNer  stage  of  the 
proceedings,  it  is  not  necessary  for  me  now  to  decide.  But  after 
they  have  admitted  they  were  in  court,  and  pleaded  to  the  declara- 
tion, and  gone  to  issue  and  to  trial,  in  their  character  of  overseers 
of  the  poor  of  Roxborough,  I  do  not  think  it  the  duty  of  the  court 
now  to  go  back,  and  see  how  and  by  what  name  the  suit  before  the 
justice  was  commenced.  It  is  but  a  technical  objection.  The  cause 
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went  to  trial  on  its  merits,  and  if  they  chose  to  avail  themselves 
of  this  objection,  they  ought  to  have  done  it  in  limine,  and  not 
have  exposed  the  plaintiff  to  the  expenses  of  a  tedious  suit,  when, 
they  knew  they  had  a  formal  objection,  which  could  have  put  him. 
out  of  court,  whatever  the  merits  of  his  claim  or  the  justice  of  his 
cause  might  he.  1  do  not  say  how  it  would  have  been,  if  a  differ- 
ent cause  of  action  had  been  substituted,  in  the  room  of  that  de- 
cided by  the  justice;  but  no  one  who  examines  these  proceedings, 
with  an  unprejudiced  eye,  but  must  see  that  the  parties  before  the 
justice  and  in  the  Common  Pleas  were  in  fact  the  same.  Their  Chris- 
tian and  surnames  were  used  before  the  justice,  their  individuality. 
That  was  not  certainly  informal;  but  if  the  case  had  been  taken  up  by 
certiorari,  the  Court  of  Common  Pleas  ought  not  to  have  reversed 
the  judgment  for  this  informality.  Then  if  instead  of  taking  that 
course,  the  defendants  chose  to  appeal,  for  the  purpose  of  trial  on 
the  merits,  and  if  they  plead  to  a  declaration,  in  which  the  over- 
seers were  made  defendants,  using  their  names  merely  as  descrip- 
tions, the  objection  is  abandoned.  For  even  had  the  whole  pro- 
ceeding been  in  the  Court  of  Common  Pleas,  the  summons  issued, 
as  it  did  before  the  justice,  but  a  declaration  against  them  in  their 
corporate  character,  as  overseers,  and  issue  and  trial,  the  summons 
could  not  be  resorted  to,  in  order  to  establish  the  variance.  After 
plea  pleaded,  it  is  too  late  to  take  advantage  of  a  variance  between 
writ  and  narr.  12  Johns.  43S.  Indeed,  in  England,  a  judgment 
is  never  reversed  in  any  court  of  record,  for  any  variance  in  any 
writ,  original  or  judicial,  from  the  declaration  or  other  proceed- 
ings. 2  Salk.  701.  There  the  court  held,  that  a  defendant  cannot 
take  advantage  of  a  variance  between  a  writ  and  count,  without 
craving  oyer  of  the  writ.  In  Ford  v.  Barker,  Barnes,  349,  the 
court,  as  praying  oyer  of  the  original,  had  been  much  used  to  delay, 
came  to  a  resolution  not  to  grant  oyer  of  the  original  in  future;  and, 
so  far  have  the  courts  discouraged  this  dilatory  course,  that  with 
respect  to  a  writ  of  error  for  a  defective  original,  as  it  would  be  a 
hard  case  to  set  aside  a  judgment  for  a  mere  slip,  the  master  of  the 
rolls  would  defeat  the  writ  of  error  by  ordering  the  original  to  be 
amended,  or,  if  necessary,  granting  a  new  one.  Hole  v.  Finch,  2 
JVils.  :]<»/>.  Redman  v.  Edolph,  1  Saund.  SIS,  a.  No.  0. 

This,  however,  is  not  the  rule  where  the  variance  is  in  the  na- 
ture of  the  action;  but  if  a  plaintiff  sue  a  defendant  by  a  wrong 
Christian  name,  and  the  defendant  appear  by  his  right  name, 
the  plaintiff  may  declare  against  him  by  such  right  name.  Now, 
the  naming  of  the  individuals  who  here  appeared  in  the  proceed- 
ings before  the  justice,  but  stating  them  to  be  overseers  of  the  poor 
of  Roxborough,  and  omitling  their  names  in  the  declaration  in  tho 
Court  of  Common  Pleas,  and  the  overseers  appearing  by  their 
riirht  corporate  names,  cannot  be  taken  advantage  of  in  error. 

Tho  justice  of  JJunn's  claim,  for  the  reasonable  support  of  the 
pauper,  is  so  apparent,  the  liability  of  tho  township  so  clear,  that 
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unless  there  is  the  want  of  some  document  required  by  positive 
law,  some  immovable  legal  obstruction  in  the  way  of  his  recover- 
ing, the  court  would  support  the  verdict  and  judgment. 

The  fourth  error,  is  because  the  9th  section  of  the  act  for  the 
relief  and  maintenance  of  the  poor,  providing  that  no  person  shall 
receive  relief  from  the  overseer,  until  an  order  has  been  ob- 
tained from  two  justices,  and  the  court  declared  such  order  was  not 
necessary.  That  casual  poor  may  be  relieved  by  the  overseers  of 
the  poor,  without  a  previous  order  of  maintenance,  cannot  be 
doubted.  The  evidence  was,  that  the  poor  person  was  a  stranger 
xvho  received  an  injury  in  the  township,  which  rendered  it  impos- 
sible to  remove  him  to  a  distance;  that  he  was  taken  to  Bunn's 
lodging-house;  Charles  Levering,  one  of  the  overseers,  directed 
Sunn  to  take  care  of  him;  he  employed  the  physician  to  attend 
him,  and  paid  his  bill  and  the  funeral  expenses;  his  clothing  was 
taken  possession  of,  sold  by  the  overseers,  and  the  proceeds  applied 
towards  his  funeral  expenses.  The  doctor  testified,  that  the  over- 
seers informed  him  they  had  taken  the  "wounded  man  in  charge; 
the  overseers  employed  him  and  paid  him.  The  testimony  of 
Michael  Levering,  the  other  overseer,  was,  that  he  never  saw  an 
order  of  maintenance.  In  such  case,  the  township  would  be  liable, 
without  any  order,  either  of  maintenance  or  removal.  They  took 
the  man,  as  it  was  their  duty  to  do,  under  their  charge;  they  di- 
rected Sunn  to  take  care  of  him;  they  employed  a  doctor  to  at- 
tend him,  and  they  paid  his  funeral  expenses.  The  man  ought  not 
to  be  suffered  to  lie  in  the  road,  until  first  the  overseers  had  notice, 
and  then  consulted  the  justices,  and  obtained  an  order  of  mainte- 
nance. It  was  the  duty  of  the  overseers  to  take  immediate  care 
of  him;  they  did  take  him  into  their  charge.  There  was  evidence 
sufficient  to  prove,  that  they  employed  the  defendant  in  error  to 
lake  care  of  him.  This  raised  a  promise  which  bound  the  township. 
It  is  no  objection  to  the  plaintiff's  action,  that  he  did  not  give  notice 
that  he  had  in  his  house  this  healthy  person,  after  having  enter- 
tained him  for  ten  days.  If  even  that  subjected  him  to  the  pre- 
scribed penalty,  it  did  not  exonerate  the  overseers.  This  contract, 
either  express  or  implied,  for  taking  care  of  this  dying  stranger, 
was  not  forbidden  by  anjT  law.  The  order  of  maintenance  ought 
to  have  been  obtained  by  the  overseers;  it  would  be  their  voucher 
in  the  settlement  of  their  accounts  with  the  township.  The  act 
likewise  directs  an  entry  in  the  poor  books,  and  the  overseers  vvho 
relieve  without  such  orders,  forfeit  all  the  money  they  pay;  but 
the  order  for  relief,  and  the  entr}T  in  the  poor-books,  cannot,  fa 
such  emergency  as  this,  precede  the  relief;  and  the  pauper,  who 
never  recovers  from  the  injury — never  rises  from  His  bed — cannot 
obtain  the  order.  But  the  evidence  was  most  conclusive,  that  the 
order  was  oue  of  maintenance;  the  witness  whe  testified  this,  had 
the  best  means  of  information, — the  thing  itself,  most  probable, 
still,  if  it  Was  8n  order  of  f«moval,  which  would  be  most  ua- 


March,  1825,]         OF  PENNSYLVANIA.  247 

(The  Overseers  of  the  Poor  of  Roxborough  Township  v.  Bunn.) 

warrantable,  as  no  one  could  tell  where  to  remove  him  to,  and  he 
was  not  in  a  state  to  be  removed.  The  order,  whether  of  removal 
or  relief,  of  a  casual  pauper,  gave  the  overseers  authority  to  take 
the  pauper  into  their  keeping,  and  to  provide  for  him.  This  like- 
wise answers  the  fifth  specification. 

I  am  therefore  of  opinion  that  the  judgment  should  be  affirmed. 

Judgment  affirmed. 


APRIL  t,  13-J.j 

M'FARLAND  against  The  Commissioners  and  Inhabitants  of 
the  Township  of  MOYAMENSING. 

IN   ERROR. 

A  commissioner  of  the  township  of  Jlfoyamensing,  who  is  a  taxable  inhabitant  of 
the  same,  actually  assessed  and  rated  as  an  iuhabitant,  and  an  owner  of  real 
estate  in  the  sud  township,  but  who  has  paid  all  the  taxes  assessed  upon  him,  13 
a  competent  witness  for  the  township,  by  virtue  of  the  act  of  the  2d  of  Jtpril, 
1822,  in  a  suit  instituted  prior  to  the  passage  of  the  act. 

Unless  the  facts  upon  which  an  alleged  error  in  the  record  depends,  appear  with 
certainty,  the  court  will  not  reverse  the  judgment. 

WHIT  of  error  to  the  District  Court  for  the  city  and  county  of 
Philadelphia,  in  an  action  for  money  had  and  received,  &c.,  brought 
by  the  defendants  in  error,  who  were  plaintiffs  below,  against  James 
M'Farland,  the  plaintiff  in  error,  a  collector  of  taxes.  Issue  was 
joined  on  the  plea  of  non  assumpsit,  after  which  the  plaintiffs 
gave  notice  to  the  defendant,  "  that  their  demand,  in  this  case, 
was  the  sum  of  three  hundred  and  seventy-six  dollars,  and  seven- 
ty-five cents,  being  the  net  amount  of  the  dog-tax  for  the  years 
1815,  1816,  1817,  1818,  and  1819,  after  allowances  on  account  of 
the  plaintiffs,  with  interest  on  the  same."  In  the  course  of  the 
trial,  the  plaintiffs  produced  and  offered  as  a  witness,  Thomns 
Dixey,  he  being  at  the  time  of  the  commencement  of  this  suit,  and 
at  the  time  of  trial,  one  of  the  commissioners  of  the  said  township, 
and  a  taxable  inhabitant  of  the  same,  actually  assessed  and  rated  39 
an  inhabitant,  and  an  owner  of  real  estate  in  the  said  township,  but 
who  had  paid  all  the  taxes  assessed  upon  him  in  the  said  township. 
To  the  competency  of  this  witness  the  defendant  objected,  but  the 
court  overruled  the  objection  and  admitted  him,  whereupon  the 
defendant  excepted  to  their  opinion. 

C.  S.  Coxe  and  J.  R.  Ingersoll,  for  the  plaintiff  in  error. 

Randall  and  Smith,  for  the  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

TILGUMAN,  C.  J.  Without  considering  whether  the  witness  was 
competent  at  common  law,  the  question  may  be  decided  by  ad- 

" 
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verting  to  an  act  of  assembly,  passed  the  2d  of  •flpril,  1822,  (after 
the  commencement  of  this  suit. )  7  St.  Laws,  570.  By  this  act  it  is 
enacted,  "  that  in  any  suit  in  which  the  commissioners  and  inhabit- 
ants of  the  township  of  Moyamensing  shall  be  a  party,  or  otherwise 
interested,  the  testimony  of  any  witness  otherwise  competent,  shall 
not  be  rejected,  because  he  or  she  may  reside  in  the  said  township, 
be  a  commissioner  thereof,  or  own  property  therein."  These  words 
are  large  enough  to  comprehend  the  case  of  the  witness  in  ques- 
tion; but  the  counsel  for  the  defendant  contend,  that  the  act  should 
be  construed,  so  as  to  refer  only  to  future  suits,  and  not  to  affect 
actions  then  pending,  which  would  have  a  retrospective  operation. 
In  support  of  this  principle,  the  case  of  The  Commonwealth  v. 
Duane  was  cited,  (1  Sinn.  60S,)  where  it  was  said  by  this  court, 
that  a  statute  shall  not  be  construed  retrospectively,  so  as  to  take 
away  a  vested  right.  To  this  principle  I  adhere  firmly,  but  it 
does  not  apply  to  the  case  before  us.  No  man  has  a  vested  right 
in  the  testimony  of  a  witness.  The  rules  of  evidence,  which  are 
generally  founded  on  good  sense,  justice,  and  political  expediency, 
are  always  subject  to  alterations  by  the  legislature.  The  rule  which 
excludes  all  persons  from  being  witnesses,  who  have  the  smallest 
particle  of  interest  in  the  event  of  the  suit,  has  been  found  ex- 
tremely inconvenient  in  cases  where  all  the  inhabitants  of  a  county 
or  township  are  excluded,  on  account  of  a  very  trifling  interest; 
and  where  the  evidence  necessary  to  arrive  at  the  justice  of  the 
matter  in  contest,  is  not  to  be  had  but  amongst  those  inhabitants. 
Acts  have  frequently  been  passed,  altering  this  rule  of  the  com- 
mon law,  in  order  to  remove  this  inconvenience,  and  there  is  no 
reason  why  such  acts  should  not  receive  a  liberal  construction.  It 
requires  no  forced  construction  of  the  act  in  question,  to  embrace 
the  case  of  the  witness  who  was  offered  on  the  part  of  the  plaintiff. 
It  was  a  suit  in  which  the  commissioners  and  inhabitants  of  the 
township  of  Moyamensing  were  a  party,  and  the  cause  coming 
to  trial  after  the  passing  ef  the  act,  it  fell  within  the  words,  tlin 
any  suit  in  which  the  said  commissioners  and  inhabitants  shall 
be  a  party."  I  am  therefore  of  opinion,  that  the  incompetency 
arising  from  the  rules  of  the  common  law,  was  removed  by  the  act 
of  assembly,  and  the  witness  was  properly  admitted. 

It  does  not  appear,  that  the  Court  of  Common  Pleas  gave  or 
were  required  to  give  an  opinion  on  any  other  matter  of  law.  But 
it  is  contended,  on  the  part  of  the  defendant,  that  there  is  error  in 
the  record,  because  it  appears  that  the  plaintiffs  demanded,  and 
have  recovered,  the  amount  collected  by  the  defendant,  of  a  tax 
on  dogs,  to  which  they  were  not  entitled.  There  were  two  dis- 
tinct taxes  on  dogs;  one  laid  by  virtue  of  an  act  passed  the  23d  of 
March,  1809,  (5  Sm.  L.  36,)  to  which  it  is  confessed  the  plaintiffs 
are  entitled.  The  other,  laid  by  virtue  of  the  act  of  the  24th  of 
March,  1818,  (7  State  L.  570,)  the  proceeds  of  which,  the  de- 
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fendant  supposes,  belong  not  to  the  plaintiffs,  but  to  the  commis- 
sioners of  the  county  of  Philadelphia,  as  a  fund  for  the  education 
of  poor  children.  Now,  to  put  the  matter  on  the  strongest  footing 
for  the  defendant,  let  us  assume,  for  the  sake  of  the  argument, 
(without  making  any  decision,)  that  the  notice  given  by  the  plain- 
tiffs of  the  thing  demanded  by  them  in  this  suit,  is  part  of  the  re- 
cord which  this  court  is  bound  to  recognize,  and  also  that  the 
plaintiffs  are  not  entitled  to  the  proceeds  of  the  additional  dog-tax 
collected  under  the  act  of  the  24th  of  March,  1S18;  it  still  remains 
a  question,  whether  it  appears  with  certainty  that  the  plaintiffs 
have  recovered  the  amount  of  that  tax.  And  I  am  of  opinion,  that 
it  does  not  appear  with  certainty.  The  notice  is,  that  the  plaintiffs 
demand  the  net  proceeds  of  the  dog-tax,  in  certain  years.  But 
there  were  two  distinct  dog-taxes  in  those  years,  and  it  may  be, 
that  the  plaintiffs  demanded,  and  have  recovered  only  the  proceeds 
of  that  tax  to  which  they  were  entitled.  The  defendant  might 
have  called  on  the  plaintiffs  to  specify  their  demand  with  greater 
precision,  and  having  ascertained  that  they  claimed  both  the  taxes, 
the  opinion  of  the  court  might  have  been  taken  as  to  the  plaintiffs' 
right  to  recover  the  additional  dog-tax.  We  ought  not  to  reverse 
the  judgment,  unless  it  appears  absolutely,  and  unequivocally,  that 
the  plaintiffs  have  recovered  what  by  law  they  are  not  entitled  to. 
But  that  does  not  appear;  as,  for  aught  we  know,  the  original  tax, 
imposed  by  the  act  of  1809,  to  the  proceeds  of  which  the  plaintiffs 
were  entitled,  may  have  amounted  to  three  hundred  and  seventy- 
six  dollars,  and  seventy-five  cents,  the  sum  claimed  by  the  plain- 
tiffs. I  am  of  opinion,  therefore,  that  there  is  no  «rror,  and  the 
judgment  should  be  affirmed. 

Judgment  affirmed. 


,  APUIL  4,  1825.} 

SHAW  against  QUINN. 

IN  ERROR. 

Taxes  on  real  estate  cannot  be  apportioned  among  the  different  persons  who  may 
become  owners  of  it  during  the  year.  The  person  charged  at  the  beginning  of 
the  year,  is  liable  for  the  taxes  of  the  whole  year,  though  he  alien  before  the 
day  of  appeal. 

WUIT  of  error  to  the  Court  of  Common  Pleas  of  Philadelphia 
county. 

After  argument  by  Phillips,  for  the  plaintiff  in  error  and  I).  F. 
Gordon,  for  the  defendant  in  error, — 
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The  opinion  of  the  court  was  delivered  by 

TILGHMAN,  C.  J.  This  action  was  brought  by  Barnet  Quinn, 
the  plaintiff  below,  against  George  Shaw,  to  recover  a  sum  of 
money  paid  by  him  for  taxes,  due  from  the  said  Shaw  in  the  year 
1820,  on  account  of  real  property  of  Shaw,  occupied  by  the  plain- 
tiff, and  for  which  the  goods  of  the  plaintiff,  on  the  premises, 
were  distrained  on  by  the  collector.  On  the  trial  of  the  cause,  the 
defendant  contended,  that  no  taxes  were  due  from  him  for  the  year 
1820,  and  that,  if  there  had  been,  the  goods  of  the  plaintiff  were 
not  distrainable,  and  therefore  the  payment  made  by  him  was  vo- 
luntary, and  could  not  affect  the  defendant.  Whether  the  goods 
of  the  plaintiff  were  distrainable  for  taxes  due  from  his  landlord* 
it  will  be  unnecessary  to  consider,  as  my  opinion  will  be  founded 
on  the  other  point,  viz.  that  no  taxes  for  the  year  1820  were  legal- 
ly due  from  the  defendant.  By  the  facts  appearing  on  the  record, 
it  is  seen,  that  in  the  year  1819,  when  the  assessment  was  laid, 
and  until  the  24th  day  of  *flpril,  1820,  Benjamin  Shaw  was  owner 
of  the  property  occupied  by  the  plaintiff;  and,  consequently,  was 
subject  to  the  taxes.  But  the  plaintiff  supposes,  that  because  Ben- 
jamin Shaw  conveyed  to  George  Shaw,  on  the  24th  diyofjSprit, 
1820,  and  the  day  of  appeal  for  persons  thinking  themselves  ag- 
grieved by  the  taxes,  was  not  until  the  15th  day  of  May,  1820, 
therefore,  on  an  appeal  by  Benjamin  Shaw,  the  taxes  would  have 
been  taken  off  him,  and  laid  on  George  Shaw.  The  reason  why 
he  supposes  this  would  have  been  done,  is,  that  Benjamin  Shaw 
was  owner,  less  than  one  quarter  of  the  year,  and  George  Shaw, 
all  the  remainder  of  it.  But  I  cannot  think  this  would  have  been 
good  cause  for  making  any  alteration  of  the  taxes^  on  an  appeal. 
It  is  admitted,  that,  at  jirst,  the  tax  for  the  whole  year  1820,  was 
properly  charged  to  Benjamin  Shaw,  who  was  the  proprietor 
when  the  tax  was  laid.  There  is  nothing  in  our  tax  laws,  autho- 
rising an  apportionment  of  the  year's  tax,  between  different  persons 
who  might  happen  to  be  owners  in  the  course  of  the  year.  And  a 
system  of  that  kind  would  be  productive  of  great  inconvenience 
and  confusion.  The  duplicates,  with  the  names  of  several  persons 
charged  with  the  year's  tax,  is  delivered  by  the  commissioners  to 
the  several  collectors,  with  a  warrant  to  collect  the  taxes  from 
those  persons,  and  not  from  any  others.  And  the  persons  charged 
ill  the  duplicate,  are  personally  liable  for  the  tax,  and  their  bodies 
may  be  taken  in  execution,  if  no  goods  or  chattels  are  to  be  found. 
In  short,  the  collector  can  look  to  no  other  person.  This  seems  to 
be  admitted  by  the  counsel  for  the  plaintiff,  in  case  the  property  is 
aliened  after  the  day  of  appeal ;  but,  if  aliened  before  that  day, 
it  is  contended  that  an  alteration  in  the  tax  should  be  made  on  the 
appeal,  and  the  duplicate  made  conformable  to  such  alteration, 
before  it  is  put  into  the  hands  of  the  collector.  But,  by  what  au- 
thority is  such  an  alteration  to  be  made  on  an  appeal  ?  The  ap- 
pellant could  not  deny,  that  at  all  events  he  was  liable  for  a  part 
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of  the  tax,  in  proportion  to  the  part  of  the  year  which  had  elapsed, 
before  his  alienation.  Then,  upon  the  plaintiff's  principle,  two 
persons  must  be  charged  for  different  portions  of  the  same  year's 
tax.  No  law  has  been  sliown  for  this,  nor  have  I  been  able  to 
find  any  thing  like  it,  in  any  of  the  tax  laws.  When  the  person, 
who,  in  the  beginning  of  the  year  is  charged  with  the  taxes,  aliens 
during  the  year,  it  is  his  business  to  make  his  bargain  with  the 
alienee,  respecting  the  taxes.  This  is  generally  understood,  and 
provided  for  by  the  parties,  so  that  there  is  no  inconvenience  in. 
holding  the  alienor  liable  to  the  collector  for  the  Whole  year's  taxes. 
I  am  of  opinion,  therefore,  that  there  was  error  in  that  part  of  the 
charge  of  the  Court  of  Common  Pleas,  in  which  the  jury  were  in- 
structed, that  George  Shaw  was  liable  for  the  year  1820. 

There  was  an  exception  taken  by  the  defendant  to  the  admission 
of  a  certain  tax  book  in  evidence.  I  shall  say  nothing  on  this  point, 
as  the  exception  has  been  abandoned.  The  judgment  of  the  Court 
of  Common  Pleas  is  to  be  reversed. 

Judgment  reversed. 


[PJIII.ADEIPHIA,  APHIL  4,  1825.] 

BARKER  and  another  against  CONRAD  and  another. 

IN   ERROR. 

A  claim  filed  under  the  mechanics'  lien  law,  "  against  the  owners,  or  reputed 
owners,  of  a  three  storied  brick  house,  situate  on  the  south  side  of  Walnut  street, 
between  Eleventh  and  Twelfth  streets,  in  the  city  of  Philadelphia,  and  against 
all  other  person  or  persons,  owners  or  possessors  of  the  said  building,"  is  suffi- 
ciently certain. 

If  a  lumber  merchant,  who  has  separate  liens  for  materials  furnished  to  two  house.?, 
receives  a  payment  without  actual  appropriation  by  either  debtor  or  creditor, 
and  suffers  his  hen  on  one  of  the  houses  to  expire,  he  cannot,  at  the  trial  of  a 
fcirc  facias  upon  a  claim  filed  against  the  other  house,  appropriate  the  payment 
in  discharge  of  his  demand  in  respect  of  which  his  lien  had  expired,  to  the  injury 
of  a  third  person,  who  without  notice,  had  purchased  the  property  against  which 
the  lien  is  sought  to  be  established. 

Cieneral  rules  in  relation  to  the  appropriation  of  payments. 

It  seems,  that  a  lumber  merchant  has  a  lien  for  lumber  furnished  to  make  shelves 
for  a  vault  which  formed  part  of  the  original  plan  of  a  building. 

A  lumber  merchant  has  a  lien  for  lumber  furnished  to  a  building1,  whether  it  is 
used  in  a  usual  or  necessary  manner  or  not. 

WRIT  of  error  to  the  District  Court  for  the  city  and  county  of 
Philadelphia,  in  a  scire  facias  issued  by  Conrad  and  Lancaster, 
the  defendants  in  error,  against  Harker  and  Thorn,  the  plaintiffs 
in  error,  upon  a  claim  filed  under  the  mechanics'  lien  law,  in  these 
words: — 

"  Conrad  and  Lancaster  claim,  in  their  own  right,  the  sum  of 
three  hundred  and  forty-four  dollars,  and  thirty-four  cents,  against 
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Harker  and  Thorn,  the  owners,  or  reputed  owners,  of  a  three  sto- 
ried brick  house,  situate  on  the  south  side  of  Walnut  street,  be- 
tween Eleventh  and  Twelfth  streets,  in  the  city  of  Philadelphia, 
and  against  all  other  person  or  persons,  owners  or  possessors  of  the 
said  building,  or  otherwise,  for  lumber  found  and  provided  in  and 
about  the  said  building. 

(Signed)         <( Conrad  and  Lancaster. 

"Philada.  6mo.  30th,  1819. 
"  Filed  July  1st,  1819." 

The  scire  facias  was  returnable  to  December  term,  1820,  to 
which  the  sheriff  returned,  "made  known  to  Joseph  R.  Hop- 
kins." 

When  the  evidence  was  closed,  the  court  delivered  to  the  jury 
the  following  charge,  which,  together  with  the  opinion  of  this 
court,  sufficiently  explains  the  circumstances  of  the  case. 

CHARGE.  "  This  is  a  scire  facias  upon  a  claim  filed  by  the  plain- 
tiffs against  the  defendants,  for  materials  furnished  a  house  situate 
on  the  south  side  of  Walnut  street,  between  Eleventh  and  Twelfth 
streets.  The  plaintiffs,  who  are  lumber  merchants,  furnished  ma- 
terials for  the  house,  and  filed  their  claim  on  the  1st  of  July,  1S19, 
under  the  act  of  assembly. 

"The  defendants  contend, — 

"  1.  That  the  plaintiffs'  claim  was  not  filed  in  time,  according 
to  the  provisions  of  the  act  of  assembly. 

"2.  That  the  parties  had  made  a  special  contract,  that  the  plaintiffs 
should  be  paid  for  the  materials  furnished  for  this  house  by  orders' 
of  the  defendants,  on  Moses  Lancaster,  which  orders  were  after- 
wards given  and  paid  by  Moses  Lancaster,  but  carried  to  the  de- 
fendants' credit  on  another  account. 

"  3.  That  the  plaintiffs  have  not  described  with  sufficient  cer- 
tainty the  house  against  which  they  make  their  claim. 

"4.  That  the  payments  made  by  Harker  and  Thorn,  were  more 
than  sufficient  to  satisfy  the  plaintiffs'  demand  on  this  claim,  and 
should  be  so  applied. 

"  As  to  the  special  contract  relied  upon  by  the  defendants,  it 
does  not  appear  to  us  to  be  supported  by  the  evidence.  Whatever 
"was  the  original  agreement,  as  to  the  appropriation  of  the  orders 
on  Moses  Lancaster,  the  appropriation  was  changed  by  a  subse- 
quent agreement  of  the  parties.  And  if  the  last  agreement  was 
made  before  Mr.  Hopkins  purchased,  the  parties  had  a  right  to 
change  the  appropriation  of  the  fund;  and  the  plaintiffs  would 
have  their  lien  on  the  Walnut  street  house  for  materials  furnished. 

"The  payments  mentioned  in  the  fourth  point,  on  the  part  of 
the  defendants,  were  not  applied  by  the  defendants  at  the  time  of 
payment  to  any  particular  account.  The  plaintiffs  might  therefore 
apply  the  payments  to  which  account  they  thought  proper. 

"The  first  objection, — that  the  claim  was  not  filed  within  six 
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months  after  the  materials  were  furnished, — deserves  more  atten- 
tion. 

"  The  last  item  of  account, — for  materials  furnished, — the  de- 
fendants contend,  is  on  the  20th  of  October,  1818,  which  is  more 
than  six  months  before  the  claim  of  the  plaintifis  was  filed:  That 
the  item  for  carting  the  doors  on  the  18th  of  December,  was  not 
an  item  which  could  be  a  foundation  for  a  claim  against  the  build- 
ing, nor  could  the  item  of  one  hundred  and  sixty-three  feet  of 
white  pine  boards  furnished  on  the  12th  of  February,  1819,  for 
shelving  the  vault,  as  alleged,  bring  the  claim  within  the  act;  and 
that  this  lumber  was  furnished  above  four  months  after  the  build- 
ing was  finished  or  completed,  and  could  not  therefore  carry  the 
the  other  items  of  the  account  with  it. 

"  There  is  some  contrariety  in  the  evidence  as  to  the  time.  Cer- 
tain work  was  done  at  the  house, — hanging  mahogany  doors,  &c. 

"  It  is  most  probable  Copeland  is  correct.  He  did  the  work, 
nnd  assigns  reasons  for  his  recollection  of  the  time  when  it  was 
done.  The  fact  would  not  be  necessarily  nor  probably  so  fixed 
upon  the  attention  of  others,  who  had  no  interest,  nor  reason  to 
impress  the  circumstance  on  their  memories;  and  the  book  entry 
of  the  carting  of  the  doors,  corroborates  Copeland's  statement. 
And  if  Copeland  Is  correct,  it  was  not  until  after  the  15th  of  Janu- 
ary, 1819,  that  he  finished  the  other  work  of  the  house,  and  then 
he  got  the  one  hundred  and  sixty-three  feet  of  boards,  to  make 
shelves  for  the  vault. 

"The  carting  of  the  doors  is  not  a  proper  charge  against  the 
defendants.  It  might  be  an  item  in  the  carpenter's  bill. 

"  The  most  important  question  then  is,  whether  the  one  hun- 
dred and  sixty-three  feet  of  white  pine  boards,  charged  on  the  12th 
of  February,  1819,  were  materials  furnished  for  and  used  in  the 
erecting  and  constructing  the  building,  within  the  meaning  of  the 
act  of  assembly.  It  is  said,  the  vault  is  no  part  of  the  building, 
and  that  shelves  were  not  necessary  for  a  vault,  nor  usual. 

"The  vault,  it  appears,  was  a  part  of  the  original  plan  of  the 
building,  and,  if  so,  a  part  of  the  building,  not  an  addition  after 
the  house  was  completed.  Then,  were  shelves  a  necessary  or 
usual  part  of  the  building?  If  they  were,  there  can  be  no  doubt 
on  the  subject.  But  suppose  shelves  not  necessary  or  usual.  Is 
the  lumber  merchant  to  have  no  lien  for  lumber  furnished  for  a 
building  unless  it  is  necessary  or  usual  ?  How  is  a  lumber  mer- 
chant to  knoxv  when  lumber  is  sent  for  to  be  used  in  or  for  a 
building,  to  what  purpose  or  in  what  form  it  is  to  be  applied.  If 
lumber  is  ordered  and  furnished  for  a  building,  he  has  a  lien, 
though  that  lumber  is  not  used  in  the  building  to  which  it  was 
sent.  This  has  been  frequently  decided. 

"The  remaining  ground  of  defence  is,  that  the  plaintiffs  have 
not  described  with  sufficient  accuracy  the  house  against  which  they 
make  their  claim. 
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({ We  think  the  description  sufficiently  certain." 

The  jury  having  returned  a  verdict  for  the  plaintiffs,  for  two 
hundred  and  ninety-two  dollars,  six  cents,  the  defendants  removed 
the  record  by  writ  of  error  to  this  court,  where  the  following  spe- 
cifications of  error  were  filed: — 

"1.  That  the  claim  filed  does  not  describe  what  building  is  in- 
tended to  be  made  liable. 

"  2.  That  the  court  erred  in  charging  the  jury,  that  the  descrip- 
tion of  the  building  was  sufficiently  certain. 

"  3.  That  the  court  erred  in  the  charge  they  gave  the  jury,  re- 
specting the  time  of  filing  the  claim. 

"  4.  That  the  court  erred  in  the  charge  they  gave  the  jury,  re- 
specting the  special  contract  of  the  parties. 

"  5.  That  the  court  erred  in  the  charge  they  gave  the  jury,  re- 
specting the  payments  made  by  the  defendants  to  the  plaintiffs." 

These  errors  were  argued  by  Hopkins  and  T.  Sergeant,  for  tho 
plaintiffs  in  error,  and  by  Bradford,  for  the  defendants  in  error, 
after  which, — 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  J,  As  the  charge  of  the  judge  was  right  on  all  the  points 
but  one,  it  is  unnecessary  to  make  any  other  than  that  point  the 
subject  of  particular  remark.  The  jury  were  directed,  that  under 
the  circumstances  of  the  case,  the  right  to  appropriate  the  payment 
made  on  the  3d  of  July,  1820,  devolved  on  the  plaintiffs  below. 
The  circumstances  of  the  case  were  these:  The  plaintiffs,  Conrad 
and  Lancaster,  had  distinct  claims  against  the  defendants,  Har- 
ker and  Thorn,  for  labour  and  materials  furnished  towards  the 
erection  of  a  house  in  Walnut  street,  and  certain  houses  in  Fourth 
street.  The  last  item  of  their  account,  in  respect  of  the  Walnut 
street  house,  is  dated  the  12th  of  February,  1819.  The  deed 
from  Harker  and  Thorn  to  Mr.  Hopkins,  the  purchaser  of  this 
house,  and  the  party  substantially  interested,  bears  date  the  15th 
of  May,  1819.  The  plaintiffs  filed  their  lien  against  this  house, 
on  the  first  of  July  following:  consequently,  Mr.  Hopkins  pur- 
chased without  notice.  The  last  item  of  charge,  in  respect  of  the 
houses  in  Fourth  street,  is  dated  the  3d  of  March,  1S20;  and,  con- 
sequently, on  the  3d  of  July,  1820,  when  the  five  hundred  dol- 
lars were  paid  by  Harker  and  Thorn,  the  plaintiffs  had  a  lien  on 
the  houses  in  Fourth  street,  which  was  equally  as  operative  as  that 
on  the  house  in  Walnut  street,  and  to  perpetuate  which,  required 
only  that  it  should  be  filed  of  record,  as  had  already  been  done  in 
the  case  of  the  house  in  Walnut  street.  The  case,  then,  was  just 
this:  The  plaintiffs  had  separate  demands  in  respect  of  different 
houses,  and  liens  on  those  houses  respectively,  which  were  equally 
operative  and  equally  permanent,  or,  what  is  the  same  thing,  the 
means  of  making  them  such.  A  payment  was  made  without  ac- 
tual appropriation  by  either  part)',  and  the  plaintiffs,  after  having 
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suffered  one  of  their  liens  to  expire,  claim  a  right  at  the  trial  to 
appropriate  the  payment  to  the  discharge  of  their  demand,  in  re* 
.spent  of  which  their  lien  had  so  expired;  and  this  against  a  person 
\vho  had  become  a  purchaser  without  notice,  of  the  property  on 
which,  according  to  this  mode  of  appropriation,  there  would  be  a 
subsisting  incumbrance.  Although,  as  between  the  immediate 
parties,  the  creditor  has  a  right  to  appropriate  where  the  debtor 
has  failed  to  do  so,  yet  this  right  must  be  exercised  within,  at  the 
furthest,  a  reasonable  time  after  the  payment,  and  by  the  perform- 
ance of  some  act  which  indicates  an  intention  to  appropriate.  It 
is  too  late  to  attempt  it  at  the  trial;  and,  were  it  otherwise,  there 
would,  in  the  absence  of  an  actual  appropriation  by  the  debtor,  be 
no  rule  on  the  subject  but  the  will  of  the  creditor,  which  would  in 
all  cases  be  decisive.  But  such  is  net  the  fact.  In  default  of  actual 
appropriation  the  matter  is  to  be  determined  by  rules  and  circum- 
stances of  equity.  The  debtor  has  a  right  to  make  the  application 
in  the  first  instance,  and  failing  to  exercise  it,  the  same  right  de- 
volves on  the  creditor:  but  where  neither  has  exercised  it,  the  law 
nevertheless  presumes,  in  ordinary  cases,  that  the  debtor  intended 
to  pay  in  the  way  which  at  the  time  was  most  to  his  advantage. 
Thus,  if  it  were  peculiarly  the  interest  of  the  party  to  have  the 
money  received  in  extinguishment  of  a  particular  demand,  the  law 
intends  that  he  paid  it  in  extinguishment  of  such  demand,  and  that 
the  omission  to  declare  his  intention  was  accidental.  Such  intend- 
tnent  is  reasonable  and  natural,  and  one  which  will,  in  most  cases, 
accord  with  what  was  actually  the  fact:  it  is  therefore  equivalent 
to  an  exercise  of  the  party's  right  by  acts,  or  an  express  declara- 
tion of  intention.  Where,  however,  the  interest  of  the  debtor 
could  not  be  promoted  by  any  particular  appropriation,  there  is  no 
ground  for  a  presumption  of  any  intention  on  his  part,  and  the  law 
then  raises  a  presumption,  for  the  same  reason,  that  the  payment 
was  actually  received,  in  the  way  that  was  most  to  the  advantage 
of  the  creditor.  I  think  these  principles,  as  furnishing  general 
rules,  may  fairly  be  extracted  from  the  cases.  Then,  according  to 
this,  if  the  controversy  was  between  the  original  parties,  it  would 
admit  of  a  doubt  whether  the  payment  ought  not  to  be  considered, 
as  having  been  made  on  the  foot  of  the  account  for  materials  fur- 
nished to  the  houses  in  Fourth  street,  because,  by  having  it  so  ap- 
plied, the  plaintiffs  would  secure  their  whole  demand,  without  the 
expense  and  trouble  of  filing  their  lien  against  those  houses,  whilst 
Harker  and  Thorn  would  not  have  been  benefitted  by  having  it 
applied  to  either  demand  in  particular.  But  the  introduction  of  a 
purchaser  without  notice  into  the  case,  leads  to  an  opposite  result. 
He  stands  in  superior  equity  to  Harker  and  Thorn,  who  were 
bound  in  conscience  to  protect  the  title  which  they  had  conveyed 
to  him,  and  who  there  is  therefore  as  much  reason  to  presume  in- 
tended to  make  this  payment  for  his  benefit,  as  there  would  be  to 
presume  that  they  intended  to  apply  it  in  lh«  way  most  conducive 
vor..  XTI.  1?  Q. 
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to  their  own  interest,  if  a  particular  application  of  it  could  have 
produced  an  equal  benefit  to  themselves.  The  law  ought  to  pre- 
sume, and  does  presume,  that  every  man  is  governed  by  the  dic- 
tates of  conscience,  and  that  he  will  do  what  honesty  requires  of 
him,  even  though  it  be  against  his  interest.  Such  a  presumption 
can  prejudice  no  one,  nor  does  it  injure  the  plaintiffs  here.  They 
\vere  bound  by  every  consideration  of  equity,  to  perpetuate  their 
lien  on  the  houses  in  Fourth  street,  and  thus,  while  they  secured 
themselves,  to  cast  the  burden  on  those  whose  duty  it  was  to  bear 
it.  Having  failed  to  do  so,  the  purchaser  stands  in  superior  equity 
also  to  them;  and  they  must  therefore  bear  a  loss  which  arose  en- 
tirely from  their  own  neglect,  aud  which  it  was  their  duty  to  pre- 
tent. 

Judgment  reversed. 


[PufLAi)£iFiiiA,  AHIIL  4,  1825.] 

The  BANK  of  the  NORTHERN  LIBERTIES  against 
CRESSON. 

"tVhere  an  act  of  assembly,  incorporating1  a  bank,  gives  it  power  to  make  by-Iaw- 
f'or  the  government  and  regulation  of  the  corporation,  to  appoint  a  cashier  and 
other  officers;  and  makes  it  the  duty  of  the  board  of  directors  to  take  a  bond  of 
the  cashier,  with  two  or  more  sufficient  sureties,  for  the  faithful  execution  of  his 
duties,  and  to  take  such  security  for  the  good  behaviour  of  the  other  officers  as 
the  by-laws  should  prescribe ;  and  by  a  by-law,  it  is  directed,  that  the  cashier 
shall  give  bond  to  the  bank,  in  a  certain  sum,  with  one  or  more  sureties  to  be 
approved  by  the  board,  and  the  first  book  keeper  in  a  certain  other  sum,  a  bond 
given  by  two  sureties  for  the  good  behaviour  of  the  first  book  keeper,  is  binding 
on  the  obligors,  without  that  officer's  being  joined  in  the  instrument,  or  executing 
any  other  bond. 

THE  Bank  of  the  Northern  Liberties  brought  an  action  of  debt 
in  this  court  against  James  Cresson,  the  defendant,  upon  a  joint 
and  several  bond  given  to  the  bank,  by  the  said  James  Cresson 
and  Frederick  Peering,  for  six  thousand  dollars,  conditioned,  that 
Benjamin  Williams,  during  the  time  he  should  hold  the  office  of 
first  book  keeper,  should  execute  the  duties  thereof  with  integrity 
and  fidelity,  and  faithfully  perform  and  fulfil  the  trusts  thereby  re- 
posed in  him. 

The  defendant  put  in  seven  pleas;  on  the  first  four  of  which  issue 
was  joined  to  the  country.  To  the  last  three,  the  plaintiffs  de- 
murred. They  wera  as  follows: — 

"5.  And  for  further  plea  in  this  behalf,  by  leave  of  the  court, 
the  defendant  says,  that  the  said  Bank  of  the  Northern  Liberties 
ouight  not  to  have  or  maintain  its  aforesaid  action  thereof  against 
him,  because  he  says,  that  the  said  Bank  of  the  Northern  Liberties 
is  a  body  politic  and  corporate  in  law,  and  was  incorporated  by  an 
act  of  the  general  assembly  of  the  commonwealth  of  Pennsylva- 
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ilia,  passed  the  twenty-first  day  of  March,  one  thousand  eight 
hundred  and  fourteen,  entitled  "An  act  regulating  banks;"  which 
act  is  in  the  following  words,  that  is  to  say — (prout  act.)  And 
the  said  body,  being  so  incorporated,  the  said  board  of  directors 
afterwards,  and  before  the  scaling  and  delivery  of  the  said  supposed 
writing  obligatory,  to  wit,  on  the  eleventh  day  of  June,  in  the 
year  one  thousand  eight  hundred  and  sixteen,  ordained  certain  by- 
laws, or  rules  and  regulations  for  the  government  of  the  said  bank, 
and,  among  others,  a  certain  rule  and  regulation  in  the  following 
words,  that  is  to  say,  "  Security  required  of  officers.  Section  4. 
The  securities  which  shall  be  required  of  the  cashier,  and  the  in- 
ferior officers,  clerks,  and  servants  of  the  bank,  on  entering  upon 
the  duties  of  their  respective  offices,  shall  be  as  follows;  viz.  The 
cashier  shall  give  bond  to  The  Bank  of  the  Northern  Liberties, 
with  one  or  more  sureties,  to  be  approved  by  the  board,  in  a  sum 
not  less  than  forty  thousand  dollars,  conditioned  for  good  beha- 
viour and  faithful  performance  of  duty;  the  first  teller,  fifteen  thou- 
sand dollars;  the  second  teller,  twelve  thousand  dollars;  the  first 
i)0ok  keeper,  six  thousand  dollars;  the  second  book  keeper,  five 
thousand  dollars;  the  discount  clerk,  five  thousand  dollars;  the  as- 
sistant clerk,  five  thousand  dollars;  the  runner,  four  thousand  dol- 
lars; the  porter,  two  thousand  dollars;  and  the  watchman,  one 
thousand  dollars:  which  bonds  shall  be  kept  in  the  custody  of  the 
president."  And  the  said  James  Cresson  saith,  that  the  said  sup- 
posed writing  obligatory  was  required  and  taken  by  the  said  Bank 
of  the  Northern  Liberties,  under  colour  and  by  pretence  of  the 
said  act  of  the  general  assembly,  and  of  the  said  rule  and  regula- 
tion; but  the  said  supposed  writing  obligatory  was  not  taken,  pur- 
suant to  the  said  act  of  the  general  assembly,  and  to  the  said  rule 
and  regulation,  but  contrary  thereto  in  this,  to  wit,  that  the  surety 
and  sureties  in  the  said  supposed  obligation  bound,  was  and  Were 
not  approved,  according  to  the  said  rule  and  regulation.  By 
reason  whereof,  the  said  writing  obligatory  is  void  and  of  no  effect 
in  law.  And  this  he  is  ready  to  verify.  Wherefore,  &c. 

"  G.  And  for  further  plea  in  this  behalf,  by  leave  of  the  court 
obtained,  the  defendant  saith,  that  the  said,  The  Bank  of  the  North- 
ern Liberties,  ought  not  to  have  or  maintain  its  aforesaid  action 
thereof  against  him,  because  he  says,  that  the  said  Bank  of  the 
Northern  Liberties  is  a  body  politic  and  corporate  in  law,  and  was 
incorporated  by  an  act  of  the  general  assembly  of  the  common- 
wealth of  Pennsylvania,  in  the  said  fifth  plea  recited.  And  the 
said  body  being  so  incorporated,  the  said  board  of  directors  after- 
wards, and  before  the  sealing  and  delivery  of  the  said  supposed 
writing  obligatory,  to  wit,  on  the  eleventh  day  of  June,  1S16,  or- 
dained certain  by-laws,  or  rules  and  regulations  for  the  govern- 
ment of  the  said  bank;  and,  among  others,  a  certain  rule  and  re- 
gulation in  the  said  fifth  plea  recited.  And  the  said  James  Cres^ 
son,  saith,  that  the  said  supposed  writing  obligatory  was  required 
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and  taken  by  the  said,  The  Bank  of  the  Northern  Liberties,  under 
colour  and  by  pretence  of  the  said  act  of  the  general  assembly,  and 
of  the  said  rule  and  regulation;  but  the  said  supposed  writing  obli- 
gatory was  not  taken,  pursuant  to  the  said  act  of  the  general  as- 
sembly, and  to  the  said  rule  and  regulation,  but  contrary  thereto 
in  this,  to  wit,  that  the  said  Benjamin  Williams  was  not  party 
to  the  said  writing  obligatory,  and  did  not  seal  and  deliver  the 
same  as  his  act  and  deed.  By  reason  whereof  the  said  supposed 
writing  obligatory  is  void  and  of  no  effect  in  law.  And  this  he  is 
ready  to  verify.  Wherefore,  &c. 

"  7.  And  for  further  plea  in  this  behalf,  by  leave  of  the  court 
obtained,  the  defendant  saith,  that  the  said,  The  Bank  of  the  North- 
ern Liberties  ought  not  to  have  or  maintain  its  aforesaid  action 
thereof  against  him,  because  he  says  that  the  said  Bank  of  the 
Northern  Liberties  is  a  body  politic  and  corporate  in  law,  and 
was  incorporated  by  an  act  of  general  assembly  of  Pennsylvania, 
in  the  said  fifth  plea  recited.  And  the  said  body,  being  so  incor- 
porated, the  said  board  of  directors  afterwards,  and  before  the  seal- 
ing and  delivery  of  the  said  supposed  writing  obligatory,  to  wit, 
on  the  eleventh  day  of  June,  1816,  ordained  certain  by-laws,  or 
rules  and  regulations  for  the  government  of  the  said  bank,  and, 
among  others,  a  certain  rule  and  regulation  in,  the  said  fifth  plea 
recited.  And  the  said  James  Cresson  saith,  that  the  said  supposed 
writing  obligatory  was  required  and  taken  by  the  said,  The  Bank 
of  the  Northern  Liberties,  under  colour  and  by  pretence  of  the 
said  act  of  the  general  assembly,  and  of  the  said  rule  and  regula- 
tion; but  the  said  supposed  writing  obligatory  was  not  taken  pur- 
suant to  the  said  act  of  the  general  assembly,  and  to  the  said  rule 
and  regulation,  but  contrary  thereto  in  this,  to  wit,  that  the  said 
Benjamin  Williams  did  not  seal  and  deliver  to  the  said  bank  any 
bond  conditioned  for  his  good  behaviour  and  faithful  performance 
of  duty,  as  first  book  keeper  of  the  said  bank,  after  his  said  ap- 
pointment to,  and  during  his  continuance  in  the  said  office,  alleged 
in  the  said  declaration;  and  that  the  only  bond  given  to  the  said 
Bank  of  the  Northern  Liberties,  after  the  said  appointment,  and 
during  the  said  continuance  in  office  in  the  said  declaration  men- 
tioned, conditioned  for  the  good  behaviour  and  faithful  performance 
of  duty  of  the  said  Benjamia  Williams,  in  the  said  office  of  first 
book  keeper,  is  the  said  supposed  writing  obligatory,  to  which 
the  said  Benjamin  is  not  a  party,  and  did  not  seal  and  deliver  the 
same  as  his  act  and  deed.  Wherefore  the  said  supposed  writing 
obligatory  is  void  and  of  no  effect  in  law.  And  this  he  is  ready  to 
verify.  Wherefore,  &c." 

The  fifth  article  of  the  seventh  section  of  the  "  Act  regulating 
banks,"  passed  on  the  21st  of  March,  1814,  (6  Laws  of  Penn- 
sylvania, 162,)  enacts,  that  "The  board  of  directors  in  each 
district  shall  have  power  to  make  by-laws  for  the  regulation  and 
government  of  the  corporation,  to  appoint  a  cashier  and  all  other 
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officers,  clerks,  or  other  persons  necessary  for  executing  the  busi- 
ness of  the  company;  and  it  shall  be  the  duty  of  such  board  to  take 
a  bond  of  the  cashier,  with  two  or  more  sufficient  sureties  to  the 
satisfaction  of  such  board,  for  a  sum  not  less  than  five  thousand, 
nor  more  than  one  hundred  thousand  dollars,  conditioned  for  the 
faithful  execution  of  the  duties  of  his  office  or  appointment;  nor 
shall  he  be  allowed  to  carry  ou  any  other  business,  either  directly 
or  indirectly,  than  that  of  the  bank,  unless  by  permission  of  the 
president  and  board  of  directors,  under  the  penalty  of  five  thou- 
sand dollars,  to  be  recovered  by  the  directors  for  the  use  of  the 
bank;  and  the  board  shall  take  such  security  of  their  other  officers, 
clerks,  or  other  persons,  respectively,  as  the  by-laws  shall  pre- 
scribe," &c. 

J.  K.  Ingersoll,  in  support  of  the  demurrers. 

1.  By  the  averment  contained  in  the  fifth  plea,  that  the  securi- 
ties of  Benjamin  Williams,  the  first  book  keeper,  were  not  ap- 
proved by  the  board,  is  meant,  a  formal  approbation  by  a  vote  of 
the  board.     But  this  was  not  necessary.     A  by-law  was  made,  in 
pursuance  of  the  act  of  assembly,  and  this  bond  was  taken  under 
the  by-law.     The  bond  was  valid,  upon  general  principles  of  law, 
without  approbation.     It  might  have  been  taken,  without  having 
been  directed  by  the  act  of  assembly;  and  the  defendant  is  estopped 
from  controverting  the  validity  of  an  instrument  to  which  he  has 
put  his  seal.     But  the  acceptance  of  the  bond,  preserving  it,  and 
bringing  suit  upon  it,  amount  to  approbation. 

[After  having  proceeded  thus  far  in  his  argument,  Mr.  Ingersoll 
moved  for  leave  to  withdraw  his  demurrer  to  the  fifth  plea.] 

2.  and  3.  The  power  of  taking  security  was  incident  to  the  cor- 
poration, and  was  not  restrained  by  the  mode  prescribed  by  the 
charter.     The  power  to  make  by-laws  is  implied  without  a  grant, 
for  a  corporation  has  general  powers  in  relation  to  every  thing 
/connected  with  the  objects  of  its  creation,  and  necessary  to  carry 
on  its  business.   1  Kyd  on  Corp.  70,  71.    Co.  Litt.  264.  I  Burr. 
517.  1  Bl.  475.     The  charter  of  the  Bank  si  Pennsylvania  con- 
tains no  authority  to  take  security  from  any  other  officer  than  the 
cashier,  yet  they  have  always  taken  bonds  from  the  clerks;  and 
the  same  remark  applies  to  the  old  Bank  of  the  United  States. 
Two  years  and  three  months  elapsed  from  the  date  of  the  charter 
of  the  bank  now  in  question,  before  the  enactment  of  the  by-law 
under  which  this  bond  was  taken;  yet,  during  that  interval,  they 
always  took  security.     No  express  power  is  given  by  the  charter 
to  take  security  from  any  other  than  the  cashier,  yet  the  right  to 
demand  it  from  the  other  officers  of  the  bank,  is  not  disputed.    It 
is  true,  that  a  corporation  chartered  for  one  purpose  cannot  go  into 
a  different  kind  of  business.    Thus,  a  bridge  company  cannot  carry 
on  the  banking  business.     But  this  bears  no  analogy  to  taking  se- 
curity from  officers  whose  services  are  necessary  to  carry  on  the 
business  of  the  institution,  and  whoso  fidelity  should  be  secured. 
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This  is  one  of  those  powers  implied  in  the  grant  of  the  charter,  as 
necessary  to  the  operations  of  the  company.  The  term  necessary, 
is  not  however  to  be  confined  to  cas.es  of  absolute  necessity,  but 
extends  to  cases  of  convenience  also.  People  v.  Utica  fns.  Co  15 
Johns.  338.  M'Cullough  v.  State  of  Maryland,  4  Wheat.  413. 
Utica  Ins.  Co.  v.  Scott,  19  Johns.  1.  New  York  Firemen  Ins. 
Co.  v.  Sturgis,  2  Cowen,  664.  Same  v.  Ely,  2  Cowen,  678. 
Leazure  v.  Hillegas,  7  Serg.  #  Rawle,  320.  Methodist  Epis. 
Church  v.  Jacques,  IT  Johns.  548.  The  direction  of  the  by-law, 
that  the  bond  of  the  officer  shall  be  taken  with  sureties,  docs  not 
render  a  bond  by  sureties  alone,  void.  A  bond  voluntarily  given 
under  a  by-law,  is  valid,  though  not  strictly  conformable  to  the 
law.  1  Kyd  on  Corp.  70,  71.  So,  a  recognizance  taken  by  a  jus- 
tice out  of  his  county  is  good.  2  Hale,  50,  51.  2  Hawk.  37. 
Harrison  v.  Hundred  of  Backhurst,  Cro.  Car  212,  213.  A 
voluntary  bond  by  bail  in  error  is  binding,  though  bail  was  not 
necessary.  Johnson  v.  Laserre,  2  Lord  Raym.  1459.  And  a  vo- 
luntary bond  given  in  the  spiritual  court  is  good,  though  the  court 
has  no  power  to  take  it.  Folkes  v.  Docminique,  2  Str.  1137.  Thus, 
too,  an  instrument  intended  to  be  a  statute  staple  or  a  statute  mer- 
chant, though  void  as  such,  may  be  sued  as  a  bond  at  law.  Cro. 
JEliz.  355,  461,  494,  544.  The  same  principle  is  established  by 
Murray  v.  Wilson,  1  Wils.  318.  Armstrong  v.  United  States, 

1  Peters1  Rep.  46.    Smith  v.  Villars,  1  Salk.  3.    Cromwell  v. 
Grunsdall,  2  Salk.  462.  S.  C.    5  Mod.  281.    Goddard's  Case, 

2  Co.  5.     The  act  of  assembly  regulating  arbitrations,  directs  a 
bond  with  sureties  to  be  taken  from  the  appellant,  yet  this  court 
has  decided  that  the  appeal  is  good,  though  the  appellant  be  not 
bound.    Cavence  v.  Butler,  6  Sinn.  52.    Boyce  v.  Wilkins,  5 
Serg.  4*  Rawle,  329.    Where  the  mode  pointed  out  by  the  charter 
under  which  the  plaintiffs  were  incorporated  is  intended  to  be  ex- 
clusive, it  is  expressly  said  so.     For  example,  the  transfer  of  stock 
is  directed  to  be  made  in  a  certain  manner  only.    But  the  power  to 
take  bond  with  sureties  is  cumulative,  not  exclusive.     A  corpora- 
tion may  sue  by  its  name  of  creation,  though  an  express  power 
may  be  given  by  the  charter  to  sue  by  another  name.    Prest  and 
College  of  Physicians,  v.  Talbois,  I  Lord  Raym.  153.   Same  v. 
Salmon,  Id.  680.  A  statute  in  the  affirmative,  without  a  negative, 
express  or  implied,  does  not  take  away  the  common  law.   19  Vin. 
510,  pi.  1.     Id.  513,  pi.  1,  2,  3,  (notes.)  Id.  513,  pi.  22. 

Binney  and  Chauncey,  contra. 

A  corporation  has  not  an  unlimited  power  of  action.  It  has  no 
capacity  except  what  is  conferred  by  law.  Leazure  v.  Hillegas,  7 
Serg.  <§•  Rawle,  318.  Head  v.  Providence  Ins.  Co.  2  Cranch, 
167.  7  Cranch,  299.  4  Serg.  8?  Rawle,  16.  The  powers  of  this 
company  are  expressly  given  by  the  fourth  section  of  the  act  of  in- 
corporation, and  all  powers  affirmatively  given,  imply  a  negative 
as  to  every  other  power.  2  Kyd,  100.  Green  v.  Mayor  of  Dur- 
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ham,  1  Burr.  127.  Rex  v.  Head,  4  Burr.  2515.  Child  v.  Hud- 
son Bay  Co.  2  P.  Wms.  209.  Phillips  v.  Bury,  Skinner,  513. 
Beatty  v.  Marine  Ins.  Co.  2  Johns.  109.  19  Vin.  511,  pi.  7,  9. 
Slack  v.  Drinker,  Hob.  298.  Within  v.  Baldwin,  Sid.  56.  Jfor 
v.  Slaunton,  2  Shower,  30.  The  power  of  taking  security  is  very 
important  to  banks,  and  is  always  particularized  in  the  charter 
among  the  fundamental  articles.  It  is  declared  to  be  the  duty  of 
this  corporation  to  take  bond  in  a  certain  way,  which  necessarily 
negatives  any  other  way.  The  by-laws  are  made  by  the  board  of 
directors;  but,  when  made,  the  board  is  bound  by  them.  If  the 
directors  were  permitted  to  act  out  of  the  path  prescribed  by  lawf 
the  consequence  would  be  injurious.  The  defendant  had  a  right 
to  expect  that  a  bond  would  be  taken  from  the  principal,  and  it 
might  be  of  great  importance  to  have  it  taken.  The  cases  cited 
on  the  other  side  of  voluntary  bonds,  not  in  accordance  with  a 
statute,  are  not  in  point,  because  they  were  between  parties  capa- 
ble of  giving  and  receiving  the  bonds.  But  here,  there  was  no 
obligee  capable  of  receiving  the  bond  in  question.  Our  corpora- 
tions are  all  special,  the  time  of  their  duration  fixed,  and  their 
mode  of  acting  prescribed.  The  powers  necessary  for  effecting 
the  purposes  of  the  corporation,  it  is  true,  are  implied,  but  there 
can  be  no  implication  contrary  to  the  mode  of  acting  pointed  out 
by  the  charter.  A  bond  made  under  a  statute,  but  not  agreeably 
to  it,  is  void.  20  Johns.  74. 

The  opinion  of  the  court  was  delivered  by 

DUNCAN.  J.  This  is  an  action  of  debt,  on  the  bond  of  James 
Cresson  and  Frederick  Fairing  to  the  Bank  of  the  Northern  Li- 
berties, as  securities  of  Benjamin  Williams,  first  book  keeper  of 
the  bank. 

There  are  several  pleas  on  which  issues  have  been  joined  to  the 
country.  To  the  sixth  plea,  which  alleges  that  the  bond  was  taken 
by  the  bank,  under  colour  and  pretence  of  an  act  of  assembly  of 
the  21st  of  March,  1814,  for  regulating  banks,  and  that  the  bond 
is  not  in  conformity  to  the  act  nor  the  by-law  of  the  corporation, 
inasmuch  as  Benjamin  Williams  was  not  a  party  to  the  bond, 
nor  bound  in  any  bond  to  the  bank,  the  plaintiffs  have  de- 
murred, so  that  the  question  is,  Is  the  writing  binding?  has  it  any 
obligatory  force  on  the  person  who  executed  the  instrument,  or 
void  on  account  of  that  non-conformity?  This  depends  on  the  fifth 
article  of  the  banking  act,  and  the  by-law  of  the  llth  of  June, 
1816.  That  article  directs,  that  "  The  board  of  directors  of  each 
bank  shall  have  power  to  make  by-laws,  for  the  government  and 
regulation  of  the  corporation,  to  appoint  a  cashier  and  all  other 
officers,  clerks,  and  other  persons,  necessary  for  executing  the 
business  of  the  bank,  and  it  shall  be  the  duty  of  such  board  to 
take  a  bond  of  the  cashier,  with  two  or  more  sureties,  for  such 
sum  as  shall  be  determined  by  the  board,  conditioned  for  the  faith- 
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fill  execution  of  the  duties  of  his  office  or  appointment,  and  the  said 
board  shall  take  such  security  for  the  good  behaviour  of  the  other 
officers,  &c.  as  the  by-laws  prescribe,  and  shall  establish  the  com- 
pensation to  be  paid  to  the  president,  cashier,  and  other  officers." 
The  by-law  directs,  that  the  security  which  shall  be  required  of 
the  cashier,  clerks,  and  other  inferior  officers,  &c.  on  entering  on 
the  duties  of  their  office,  shall  be  as  follows;  viz.  The  cashier 
shall  give  bond  to  the  bank,  with  one  or  more  sureties,  to  be  ap- 
proved by  the  board,  in  a  sum  not  less  than  forty  thousand  dollars; 
the  first  book  keeper,  in  six  thousand  dollars.  That  this  bond 
does  conform  to  the  exact  letter  of  the  by-law,  it  will  be  difficult 
to  maintain;  for  the  book  keeper  was  to  be  bound,  in  a  bond  with 
one  or  more  sufficient  sureties.  Now,  he  is  not  bound  in  any  bond. 
But  whether  this  non-conformity  vitiates  the  instrument,  either  as 
a  statutory  instrument  or  a  binding  stipulation  at  common  law,  is 
a.  very  different  question.  The  act  does  not  direct  the  giving  any 
bond,  nor  its  form,  except  in  the  case  of  the  cashier.  Whether  that 
provision,  making  it  the  duty  of  the  board  to  take  bond  in  a  pre- 
scribed form  would  be  imperative,  and  render  the  obligation  taken 
in  any  other  form  void,  or  would  be  merely  directory,  is  not  ne- 
cessary now  to  decide;  for  the  act  is  silent  as  to  any  other  officer 
than  the  cashier.  The  act  gives  very  ample  powers  to  the  board 
of  directors,  to  make  by-laws  for  the  government  of  the  bank.  It 
confers  a  general  power  on  the  board  to  appoint  a  cashier  and  all 
other  officers  necessary  for  executing  the  business  of  the  bank,  but 
does  not  require  the  appointment  of  officers,  to  be  by  virtue  of  any 
by-law.  It  is  a  general  power  of  appointment.  The  directors  are 
left  to  their  own  discretion,  as  to  the  sureties  of  all  other  officers. 
The  act  of  incorporation,  gives  authority  to  make  by-laws  for  their 
own  regulation  and  government;  but  it  is  not  required  that  the  whole 
business  of  the  bank  should  rest  in  by-laws,  but  the  whole  business 
of  the  bank  is  confided  to  their  directors,  and  of  course  it  would 
rest  upon  them  to  fix  the  duties,  the  salary  of  officers,  and  their  se- 
curity. By  the  acceptance  of  the  bond,  the  directors  required  no 
other  security,  and  the  acceptance  amounts  to  a  ratification.  The 
obligors  have  become  bound  to  the  bank  for  Williams^  and  the 
bank  has  accepted  that  security;  and  therefore,  the  maxim  of  om- 
nis  ratihabitio  refrotrahitur,  et  mandato  priori  equiparatur 
will  fully  apply.  It  does  as  well  apply  to  the  bank  directors  as  to 
individuals.  Fleckner  v.  U.  S.  Hank,  8  Wheat.  356.  The  act,  as 
to  other  officers  than  cashiers,  prescribes  no  specific  security.  The 
common  law  mode  of  acting  must  be  inferred,  whether  it  is  by 
bond-  or  mortgage.  The  ancient  doctrine  of  the  common  law,  that 
a  corporation  can  only  act  through  the  instrumentality  of  a  com- 
mon seal  is  applied  to  common  law  corporations,  and  even  that  has 
been  broken  in  upon  by  modern  authorities.  It  has  no  application 
to  corporations  created  by  statute,  whose  charters  contemplate  the 
business  of  the  corporation  to  be  transacted  exclusively  by  a  spe- 
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cial  body  or  board  of  directors.  Whatever  controversy,  in  fact,  as 
to  the  delivery  by  the  obligors  and  acceptance  by  the  bank,  may 
hereafter  occur  on  the  trial  of  the  issues  in  fact,  these  facts  in  this 
plea  must  be  taken  for  granted. 

The  making  of  by-laws  is  incident  to  every  corporation,  for,  as 
is  said  by  Lord  P!OBART,  (Hob.  252,  2  Kyd  on  Corp.  97,)  though 
power  to  make  by-laws,  be  given  by  a  special  clause  in  the  charter  of 
a  corporation,  yet  that  it  is  needless;  for  it  is  necessarily  incident  to 
every  corporation.  Where  a  corporation  is  created  by  statute  for 
a  particular  purpose,  and  the  power  to  make  by-laws  relative  to 
the  objects  of  the  institution,  is  expressly  given,  this  neither 
enlarges  nor  abridges  the  power  they  would  have  without  such 
express  clause,  2  Kyd,  503.  It  would  seem  to  follow,  as  a  neces- 
sary consequence  from  these  undoubted  positions,  that  the  board 
of  directors  intrusted  generally  with  the  concerns  of  a  banking  in- 
stitution, the  appointment,  suspension,  and  removal  of  officers, 
and  with  a  discretionary  power  to  appoint  on  any  security  they 
might  think  proper,  could  have  taken  security  in  a  less  sum,  or 
could  have  dispensed  with  it  altogether;  for  a  deficiency  of  duty 
in  not  taking  the  security  required  by  the  by-law,  and  any  loss 
sustained  in  consequence  of  it,  I  think  was  a  matter  between 
the  directors  and  the  stockholders;  and  that  the  obligors,  who  have 
voluntarily  entered  into  the  stipulation,  cannot  withdraw  them- 
selves from  their  obligation.  The  act  of  incorporation  left  the  mat- 
ter of  surety  entirely  to  the  discretion  of  the  directors.  Whether 
they  have  exercised  that  discretion  properly  or  improperly,  whe- 
ther, if  the  stockholders  have  sustained  an  injury  by  their  gross 
negligence,  they  would  not  be  responsible  to  the  stockholders,  are 
foreign  questions  to  the  present  inquiry;  and  if  any  possible  injury 
could  be  sustained  by  the  sureties,  in  taking  the  bond  without 
joining  the  book  keeper,  the  law  would  not  consider  that  as  ab- 
solving them  from  their  own  voluntary  act — volenti  non  Jit  in- 
juria.  The  corporation  had  capacity  to  take  a  bond  from  the 
officers  of  their  appointment,  either  with  or  without  sureties, — 
could  take  a  bond  from  their  friends  for  the  faithful  performance 
of  the  officer.  This  is  a  power  necessarily  incident  to  the  ge- 
neral power  of  conducting  the  affairs  of  a  monied  institution, 
without  any  special  authority.  The  effect  of  the  by-law  could  not 
prevent  them  from  taking  security  from  the  officers  in  any  form 
they  pleased.  They  might  increase  or  diminish  the  sum  they 
would  require;  they  might  take  new  and  additional  securities,  in 
addition  to  a  bond  given  by  the  officer  and  his  sureties.  I  cannot 
see  any  thing,  in  reason,  in  law,  or  in  equity,  to  absolve  these  obli- 
gors from  tUeir  bonds,  or  dissolve  their  contract.  They  have  vo- 
luntarily entered  into  it;  it  was  not  prohibited  by  any  law,  or  against 
any  general  policy.  Courts  cannot  indulge  their  private  feelings 
where  loss  has  happened  to  a  surety;  for  it  would  be  idle  to  take 
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security  in  any  case,  if  hardship  could  be  a  reason  for  not  giving 
it  its  full  effect.  Beyond  the  letter  of  the  obligation,  it  is  not  to 
be  strained  by  any  equity;  but,  so  far  as  they  have  bound  them- 
selves, courts  cannot  unbind  them.  For  I  understand  the  law  to 
be  this:  if  it  was  a  bond  which  no  law  demanded,  or,  if  demanded, 
it  had  not  strictly  conformed  to  the  law;  where  the  bond  was  given 
under  no  deception,  under  no  mistake  of  the  obligor,  it  is  good  as 
a  bond  at  common  law;  and  the  inclination  of  my  mind  is,  that 
where  a  statute  gives  a  particular  form,  makes  it  the  duty  of  offi- 
cers to  take  a  bond  in  that  form,  and  there  is  another  form  which 
is  to  produce  the  same  effect,  this  changes  not  the  obligation  required, 
though  it  differ  in  circumstances,  in  sum,  in  the  number  of  sureties, 
and  the  nature  of  the  security,  and  there  is  no  provision  in  the  act 
declaring  it  to  be  void,  unless  the  prescribed  form  is  pursued.  It 
is  a  valid  obligation  at  the  common  law.  Nothing  can  more  strong-? 
ly  illustrate  this  distinction  than  the  statute  23  Hen.  6,  restricting 
bail  bonds  to  be  taken  by  sheriffs.  Without  burdening  the  case 
with  a  reference  to  particular  authorities,  I  shall  refer  to  the  va- 
luable note  of  Serjeant  Williams  to  Posterne  v.  Hanson  and 
Hooker,  in  2  Saund.  60,  a.  No.  3.  The  nature  and  form  of  the 
security  is  given  by  the  statute;  it  is  to  be  by  bond,  and  therefore 
an  agreement  in  writing  made  by  a  third  person,  is  void,  because 
the  statute  giving  the  bail  bond  declares,  "that  if  the  sheriff 
takes  an  obligation  in  any  other  form,  it  shall  be  void;  but  if  a 
bond  is  given  to  the  plaintiff,  in  another  form  than  that  which  the 
statute  prescribes,  it  is  valid.  Mahverer  v.  Redshaiu,  1  Mod, 
35.  The  bond  is  void  by  the  express  words  of  the  statute,  and 
Justice  TWISDEN  said,  "  I  have  heard  my  Brother  HOBART  say 
upon  this  occasion,  that  because  the  statute  would  make  sure  work 
of  it,  and  not  leave  it  to  exposition  what  bonds  should  be  taken, 
therefore  it  was  added,  that  bonds  taken  in  any  other  form  should 
be  void.  'For,'  said  he,  'the  statute  is  like  a  tyrant, — when  he 
comes,  he  makes  all  void;  but  the  common  law  is  like  a  nursing 
father, — makes  void  only  that  part  where  the  fault  is,  and  pre- 
serves the  rest.' ' 

There  is  a  known  difference  between  circumstances  which  are 
the  essence  of  a  thing  required  to  be  done  by  a  statute,  and  clauses 
merely  directory.  Rex  v.  Loxdale  and  others,  1  Burr.  447.  Un- 
der our  land  laws,  the  act  of  assembly  directs  the  surveyor  to  run 
and  mark  the  lines  on  the  ground,  and  further  enacts,  that  all  sur- 
veys made  before  the  warrant  authorizing  it  comes  to  his  hands, 
shall  be  accounted  clandestine,  and  shall  be  void  and  of  no  effect. 
The  first  injunction  is  directory,  the  latter  provision  is  imperative 
and  peremptory.  This  distinction  has  long  prevailed,  and  is  not 
only  the  ancient  but  the  modern  doctrine  of  the  law.  The  board 
of  directors  had  an  inherent  power  to  require  security  from  their 
officers,  by  the  rery  nature  of  the  institution,  without  any  special 
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authority  either  from  the  statute  or  by-laws.     If  both  had  been 
silent,  they  still  had  this  authority. 

I  am  therefore  of  opinion,  that  the  demurrer  be  overruled,  and 
judgment  entered  for  the  plaintiffs  on  that  plea. 


[Piui.4HEi.pHiA,  APBIL  4,  1825.] 

ARMSTRONG  and  another  against  HUSSEY  and  another. 

IN   ERROR. 

If  the  court  assume  a  tact  to  be  true,  and  then  instruct  the  jury  that  whether  it  be 

so  or  not,  the  law  is  the  same,  the  judgment  must  be  reversed,  provided  the 

charge  be  erroneous. 
A  dormant  partner  is  not  responsible  for  the  debts  of  the  firm,  contracted  after  he 

has  ceased  to  be  a  partner,  but  before  public  notice  is  given  of  the  dissolution 

of  the  partnership. 

ON  a  writ  of  error  to  the  District  Court  for  the  city  and  county 
of  Philadelphia,  it  appeared  that  this  action  was  brought  by  George 
and  Joseph  Hussey,  against  Thomas  G.  Armstrong  and  John 
Elliott  on  a  promissory  note  drawn  by  Armstrong,  in  the  name 
of  Thomas  G.  Armstrong  and  Co.  It  appeared,  by  the  evidence 
on  the  record,  that  Armstrong  and  Elliot  were  partners  in  trade. 
Their  partnership  was  dissolved  on  the  28th  of  March,  1811,  but 
the  dissolution  was  not  made  public  until  the  19th  of  December, 
1811.  The  note  on  which  this  suit  was  brought,  was  dated  the 
15th  of  November,  1811.  Whether  Elliot  was  a  known  or  a  dor- 
mant partner,  was  a  disputed  fact.  The  judge  of  the  District  court, 
in  his  charge  to  the  jury,  said,  "  that  Elliot  was  not  a  dormant 
partner,  but  that,  if  he  was,  it  did  not  alter  the  case,  because  the 
law  was  well  settled,  that  if  a  man  is  a  partner,  whether  dormant 
or  not,  yet  he  is  liable  to  contracts  made  in  the  name  of  the  firm, 
until  notice  of  the  dissolution,  either  actual  or  circumstantial. " 

To  this  charge  the  counsel  for  the  defendants  excepted,  and 
whether  it  was  correct,  was  the  point  now  to  be  decided. 

Broom,  for  the  plaintiffs  in  error,  cited  Evans  v.  Drummond, 
4  Esp.  N.  P.  Rep.  87.  2  Montagu,  250.  Gow  on  Partnership, 
309,  310. 

Hopkinson,  jr.  and  Hopkinson,  contra,  referred  to  Bradley  v. 
Camp,  Kir  by,  77.  1  Jim.  Dig.  87.  Parkin  v.  Carruthers,  3 
Esp.  Rep.  248.  Ketcham  v.  Clark,  6  Johns.  144.  Numan  v. 
Xapp,  5  Binn.  73.  Deal  v.  MlCormick,  3  Serg.  #  Rawle,  343. 

TILGIIMAN,  C.  J.,  (after  stating  the  case,)  delivered  the  opinion 
of  the  court  as  follows: — 

It  was  remarked,  by  the  counsel  for  the  plaintiffs,  that  if  Elliot 
was  in  fact,  not  a  dormant  partner,  as  was  the  opinion  of  the  court, 
them  the  question  how  far  a  dormant  partner  is  liable,  could  not 
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arise.  That  is  very  true,  but  we  know  not  what  was  the  opinion 
of  the  ./wry,  as  to  the  fact  of  Elliot's  being  a  dormant  partner  or 
not.  Perhaps,  had  the  cause  been  submitted  to  them  on  that  fact, 
their  verdict  would  have  been  for  the  defendant.  But  as  they 
were  instructed  by  the  court,  that  it  was  of  no  importance  in  point 
of  law,  whether  Elliot  was  a  dormant  or  a  known  partner,  it  was 
their  duty,  of  course,  to  find  for  the  plaintiffs.  It  is  impossible  to 
say,  therefore,  that  the  defendant  has  not  been  injured  by  the 
charge,  provided  it  was  erroneous.  We  must  consider,  then,  to 
what  extent  a  secret  partner  is  liable.  Where  one  deals  with  per- 
sons who  are  publicly  known  to  be  partners  he  trusts  to  them  only, 
and  not  to  another  partner  who  is  not  known.  Nevertheless,  the 
secret  partner  is  chargeable,  because  it  is  not  fair  that  he  should 
withdraw  his  share  of  the  profits  from  the  partnership  stock,  and 
thereby  lessen  the  fund  to  which  the  creditor  trusted,  without  be- 
ing responsible  for  the  debts  of  the  house.  But  when  he  has  ceased 
to  be  a  partner,  there  is  no  reason  why  he  should  be  responsible 
for  debts  subsequently  contracted,  because  he  draws  nothing  from 
the  fund  of  the  known  partners,  nor  are  the  debts  contracted  on 
his  credit.  The  case  of  known  partners  is  very  different.  The 
creditor  who  deals  with  them  trusts  to  all,  and  therefore  has  a  right 
to  hold  all  responsible  until  he  receives  notice  that  some  of  them 
have  ceased  to  be  partners.  In  the  case  of  Evans  y.  Drummond, 
4  Esp.  N.  P.  Rep.  89,  reported  also  in  2  Mont,  Dig.  250,  and  cited 
in  Gow  on  Part.  309,  310,  it  was  held,  that  one  who  was  not 
known  to  be  a  partner,  could  only  be  charged  with  debts  con- 
tracted during  the  time  he  was  actually  a  partner,  and  receiving 
the  emoluments  and  profits  of  the  business.  This  I  consider  as 
the  law,  and  am  therefore  of  opinion  that  the  charge  of  the  Dis- 
trict Court  was  erroneous.  The  judgment  is  to  be  reversed,  and  a 
venire  de  novo  awarded. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 
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IN  the  Case  of  ISAAC  JOHNSON'S  Appeal  from  the  Decree 
of  the  Orphans'  Court  of  Philadelphia  county. 

Bequest  of  the  residue  of  the  testator's  personal  estate  as  follows  :  "  I  give  to  my 
son  Jacob  one  half  thereof,  to  be  paid  to  him  one  year  after  my  decease,  and  the 
other  half  I  order  my  executors  to  put  out  on  good  security,  and  one  half  of  the 
interest  therefrom,  I  give  to  he  applied  to  the  support  and  education  of  the  chil- 
dren of  my  son  Samuel,  until  they  respectively  arrive  at  fourteen  years  of  age, 
and  the  interest  arising  afterwards,  I  give  to  the  said  children  of  my  said  son 
Samuel,  in  equal  parts  or  shares,  as  they  respectively  arrive  to  lawful  age  ;  the 
other  half  of  the  said  interest  1  give  to  my  said  son  Samuel,  to  be  paid  to  him 
annually  during  his  life,  and  after  his  decease,  I  give  the  principal,  so  put  to  in- 
terest, to  the  children  of  the  said  Samuel  in  equal  parts  or  shares."  Ifcld,  that 
the  interest  becoming  due  after  the  children  arrived  at  the  age  of  fourteen  years, 
should  be  suffered  to  accumulate,  and,  together  with  the  principal,  go  to  the 
children,  on  their  arrival  at  the  age  of  twenty-one  years:  That  the  bequest  to 
the  children,  of  the  other  moiety  given  to  Samuel  during  life,  was  not  immediate, 
but  that  they  took  it  as  they  took  the  other  moiety,  and  on  arriving  at  the  age 
of  twenty-one,  they  were  to  receive  the  principal,  and  the  interest  which  had 
accrued  since  the  death  of  their  father,  who  died  before  they  were  of  full  age. 
And,  consequently,  the  guardian  of  Samuel's  children,  not  being  entitled  to  re- 
ceive either  principal  or  interest,  was  not  responsible  for  any  loss  arising  from 
the  insolvency  of  the  executor. 

The  orphans'  court  has  no  power  to  compel  an  executor  to  give  security  at  the 
instance  of  one  who  has  a  right  to  the  interest  of  a  bequest,  but  no  right  to  the 
principal  until  a  future  day. 

Of  the  responsibility  of  a  guardian  for  deficiencies  occasioned  by  negligence. 

John  Keen  the  elder  died  in  the  month  ofrfprilor  May,  1808, 
having  made  his  last  will  and  testament,  which  was  proved  on  the 
23d  of  May,  1808,  and  by  which  he  devised  the  residue  of  his 
personal  estate  in  the  following  manner:  viz. 

"  And  whereas  I  have  already  given  six  hundred  pounds  lawful 
money  to  my  son  Jacob  Keen,  and  three  hundred  pounds  of  like 
money  to  my  son  Samuel  Keen,  towards  their  advancement  in 
life,  I  order  and  direct  my  executors,  that  taking  these  sums  into 
the  account,  with  the  residue  of  the  money  arising  from  my  per- 
sonal estate,  the  same  shall  be  equally  divided,  and  the  balance 
that  shall  remain  of  the  one  half  thereof  I  give  to  my  son  Jacob 
Keen,  to  be  paid  to  him  at  one  year  after  my  decease.  And  the 
balance  that  shall  remain  of  the  other  half  of  my  said  personal  estate, 
I  order  my  executors  to  put  to  interest  on  good  security,  and  one 
half  of  the  interest  arising  therefrom  I  give  to  be  applied  to  the 
support  and  education  of  the  children  of  my  said  son  Samuel  Keen, 
until  they  respectively  arrive  to  fourteen  years  of  age,  and  the  in- 
terest arising  afterwards  I  give  to  the  said  children  of  my  said  son 
Samuel  in  equal  parts  or  shares,  as  they  respectively  arrive  to 
lawful  age.  The  other  half  of  the  said  interest,  I  give  to  my  said 
son  Samuel  Keen,  to  be  paid  to  him  annually  during  his  life,  and 
after  his  decease,  I  give  the  principal  sum  so  put  to  interest, 
unto  the  children  of  the  said  Samuel  Keen  in  equal  parts  or 
shores.'3 
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The  said  John  Keen  and  Jacob  Keen  took  upon  themselves  the 
execution  of  the  will.  Jacob  died  a  short  time  afterwards,  and 
John,  as  surviving  executor,  took  possession  of  all  the  effects  of 
John  Keen  the  elder,  deceased.  On  the  23d  of  November,  1811, 
John  Keen  settled  with  the  executors  of  Jacob  Keen,  deceased,  for 
tone  moiety  of  the  personal  estate  of  John  Keen  the  elder,  deceased, 
and  paid  them  four  thousand,  one  hundred  and  fifty-eight  dollars, 
and  thirty-three  cents.  Samuel  Keen  died  in  the  year  1809.  On 
the  15th  of  March,  1811,  the  Orphans'  Court  appointed  Sarah 
Keen,  the  widow,  guardian  to  Sarah  and  John  Keen,  children  of 
the  said  Samuel.  As  guardian,  she  received  of  John  Keen  at 
sundry  times  one  thousand,  seven  hundred  and  eighty-nine  dollars, 
and  twenty  cents,  and  also  his  note  for  four  hundred  and  twenty 
dollars,  and  eighty-three  cents,  payable  to  her  as  guardian  in  five 
years,  with  interest;  which  was  taken  by  her,  as  the  children's 
share  of  a  debt  owing  by  John  Keen  to  his  father  in  his  lifetime. 

On  the  21st  of  January,  1814,  Sarah  Keen,  daughter  of  Sa- 
tnuel  Keen,  deceased,  then  a  minor  under  the  age  of  fourteen  years, 
with  the  approbation  df  the  Orphans'  Court,  made  choice  of  Isaac 
Johnson  as  her  guardian. 

On  the  23d  of  November,  1815,  an  account  was  settled  between 
John  Keen  and  Isaac  Johnson,  respecting  the  children's  shares  of 
their  grandfather's  estate,  by  which  a  balance  was  found  due  to 
the  children  of  one  thousand,  six  hundred  and  seventy-two  dollars, 
and  forty-one  cents,  for  which  sum  Isaac  Johnson  received  inte- 
rest until  the  23d  of  December,  1818. 

On  the  18th  of  June,  1819,  John  Keen  settled  his  accounts  as 
executor  of  his  father's  estate,  in  favour  of  which  a  balance  ap- 
peared, after  payment  of  debts,  of  nine  thousand,  two  hundred  and 
twenty-seven  dollars,  and  seventy-one  cents. 

On  the  petition  of  Isaac  Johnson,  a  citation  was  issued  by  the 
Orphans'  Court,  on  the  25th  of  February,  1820,  to  John  Keen, 
to  show  cause  why  he  should  not  give  security  according  to  law; 
and  on  the  17th  of  March,  1820,  the  court  ordered  him  to  give 
security  by  bond  with  sufficient  surety,  in  the  sum  of  five  thou- 
sand dollars,  for  the  faithful  performance  of  his  trust  On  the  5th 
of  May,  1820,  the  court  ordered  John  Keen  to  be  discharged  from 
the  further  administration  of  the  estate  of  John  Keen  the  elder;  and, 
on  the  21st  of  July,  1820,  directed  letters  of  administration  de  bonis 
non  to  be  granted  to  William  E.  Jlshton,  and  the  said  John  Keen . 
to  deliver  up  the  effects  of  the  testator,  and  pay  the  balance  in  his 
hands  to  the  said  William  E.  Jlshton. 

On  the  20th  and  21st  of  March,  1820,  the  said  John  Keen  con- 
fessed judgments,  to  the  amount  of  eleven  thousand  two  hundred 
dollars,  and  in  May  following,  he  confessed  other  judgments  to 
the  amount  of  four  thousand  three  hundred  dollars,  under  which 
his  real  estate  was  sold. 
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In  January,  1819,  Sarah  Keen,  then  twenty  years  and  nine 
months  old,  (for  whom  the  said  Isaac  Johnson  was  guardian,)  in- 
termarried with  William  £.  Jlshton. 

From  the  decision  of  the  Orphans'  Court,  on  the  settlement  of 
his  accounts  as  guardian,  the  said  Isaac  Johnson  appealed,  and 
filed  exceptions  to  the  following  items:  viz. 

"  1.  Item  under  date  of  November  23d,  1815: 
"Balance  due  by  John  Keen,  which  Mr.  Johnson  suffered  to 
remain,  one  thousand,  six  hundred  and  seventy-two  dollars,  and 
forty-one  cents;  one  half, — eight  hundred  and  thirty-six  dollars, 
and  twenty  and  a  half  cenjs. 

"  2.  Item  under  date  of  September  20th,  1821: 
"Interest  on  John  Keen's  balance  of  one  thousand,  six  hundred 
and  seventy-two  dollars  and  forty-one  cents,  from  November  23d, 
1818,  to  September  20th,  1821,  two  hundred  and  eighty-six  dol- 
lars and  thirteen  cents;  one  half, — one  hundred  and  forty-three 
dollars,  six  and  a  half  cents. 

"  3.  Item  under  date  of  March  14th,  1821: 
"Amount  of  the  surplus  of  Samuel  Keen's  share  of  his  and  Ja- 
cob's debt,  per  will,  four  hundred  dollars;  one  half, — two  hundred 
dollars. 

"4.  Item  under  date  of  September  20th,  1821: 
"  Interest  on  last  item  from  November  25th,  1811,  to  Septem- 
ber 20th,  1821,  two  hundred  and  thirty-five  dollars,  eighty-four 
cents;  one  half, — one  hundred  and  seventeen  dollars,  ninety-two 
cents. 

"  5.  Item  under  date  of  September  20th,  1821: 
"  Amount  of  John  Keen's  note,  four  hundred  and  twenty  dol- 
lars, eighty-three  cents;  one  half, — two  hundred  and  ten  dollars, 
forty -one  and  a  half  cents. 

"  6.  Item  under  date  of  September  20th,  1821: 
"  Interest  on  John  Keen's  note  for  four  hundred  and  twenty 
dollars,  eighty-three  cents,  from  January  1st,  1S19,  to  September 
20th,  1821,  sixty-eight  dollars  and  seventy-one  cents;  one  half, — 
thirty-four  dollars  and  thirty-five  and  a  half  cents." 

Hopkins,  for  the  appellant. 

1.  and  2.  We  object  to  being  charged  with  the  balance  due  from 
John  Keen,  as  executor  of  his  father,  and  the  interest  thereon,  be- 
cause the  appellant  had  no  power,  as  guardian  of  the  children  of 
Samuel  Keen,  over  the  interest  belonging  to  the  children.  The 
interest  was  to  be  collected  by  the  executor  of  John  Keen,  sen.,  and 
paid  to  the  children  when  they  came  of  lawful  age.  Neither  had 
he  power  over  the  principal.  The  will  directed,  that  the  executors 
should  receive  the  interest  accruing  after  the  children  became  of 
the  age  of  fourteen  years,  and  put  it  out  in  order  to  accumulate 
until  the  children  came  of  age.  This  provision  is  not  altered  by 
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the  subsequent  expressions  in  the  will,  directing  that  in  case  of 
the  death  of  Samuel  Keen,  the  principal  should  go  to  his  children 
in  equal  shares.  This  principal  was  not  to  be  paid  to  the  children, 
till  they  respectively  came  to  age.  If  this  be  the  true  construction 
of  the  will,  their  guardian  had  no  power  to  receive  it,  and,  conse- 
quently, ought  not  to  be  charged.  On  the  marriage  of  Surah  Keen 
to  William  E.  <flshton  in  January,  1819,  her  guardian's  power 
ceased,  and  John  Keen,  the  executor  of  his  father,  was  then  in 
good  circumstances. 

3.  and  4.  We  ought  not  to  have  been  charged  with  the  amount  of 
half  the  surplus  of  Samuel  Keen's  share  of  his  and  Jacob's  debt, 
jior  with  interest  upon  it.  There  may  have  been  some  mistake  in 
this  matter,  but  the  appellant  did  not  know  it.  He  took  the  account 
as  he  found  it  settled  by  others  before  his  time. 

5.  and  6.  We  ought  not  to  be  charged  with  half  of  John  Keen's 
note  for  four  hundred  and  twenty  dollars,  and  eighty-three  cents, 
payable  to  Sarah  Keen,  then  guardian  of  the  children  of  Samuel 
Keen,  nor  with  interest  upon  it.  The  note  was  not  taken  by  the 
appellant,  but  was  handed  to  him  by  the  former  guardian. 

Dwight  and  Bradford,  for  the  appellees.  The  appellant  had 
the  control  of  the  property,  and  ought  to  have  seen,  in  the  first 
place,  that  the  executor  did  his  duty  by  complying  with  the  direc- 
tions of  the  will,  in  putting  out  the  principal  on  good  security.  By 
force  of  the  last  part  of  the  will,  immediately  on  the  death  of  Sa- 
ynuel  Keen,  the  children,  that  is,  their  guardian,  were  entitled  to 
the  principal,  which  ought  also  to  have  been  put  out.  Having  ne- 
glected these  duties,  the  guardian  has  made  himself  responsible. 
That  he  thought  he  had  a  right  to  receive  the  principal  sum  for  his 
wards,  is  evident,  because  he  settled  the  account  with  John  Keen, 
and  received  and  paid  over  to  Mrs.  Keen  part  of  the  principal.  A 
guardian  is  bound  to  put  out  the  money  of  his  ward  on  good  secu- 
rity. He  is  responsible  for  money  lent  without  it.  Personal  se- 
curity i*  not  sufficient.  Smith  v.  Smith,  4  Johns.  Ch.  £.  281.  2 
Mudd.  Ch.  142.  (2  Ed.)  Toller,  428.  Terry  v.  Terry,  Pr.  in 
Ch.  273.  Where  administrators  sold  a  leasehold  estate,  and  took 
the  purchaser's  note,  without  security,  they  were  held  to  be  an- 
swerable. King  v.  King,  3  Johns.  Ch.  JR.  552.  By  the  fourth 
section  of  the  act  of  March,  1713.  Purd.  Dig.  492,  executors  are 
authorized  to  put  out  money  on  security,  to  be  approved  by  the 
Orphans'  Court.  Executors  and  guardians  must  not  suffer  money 
to  remain  in  their  hands  unemployed,  or  they  will  be  liable  to  pay 
interest  for  it.  Fox  v.  Wilcocks,  1  JBinn.  194.  Due  diligence 
must  be  used  in  collecting  debts,  or  the  trustee  is  responsible. 
Sorrow  v.  JRhinelander,  3  Johns.  Ch.  JR.  615.  It  was  the  duty 
of  the  appellant  to  compel  Keen  to  settle  his  account  in  the  Or- 
phans' Court,  and  to  give  security,  though  he,  as  guardian,  had  no 
right  to  receive  the  money.  In  this  case,  there  was  positive  negli- 
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gencc.  The  deposition  of  Sarah  Keen  shows  that  her  husband, 
Samuel  Keen,  <lied  in  1820.  She  was  at  first  guardian  of  the  chil- 
dren, and  was  succeeded  by  the  appellant.  She  requested  him  to 
look  to  Keen,  and  told  him  it  was  reported  that  he  was  in  embar- 
rassed circumstances.  But  the  appellant  answered,  that  he  believed 
him  to  be  safe.  The  deposition  of  Mary  Wiley,  likewise,  proves 
that  the  appellant  was  warned,  that  John  Keen's  circumstances 
were  doubtful.  Under  these  circumstances,  he  is  responsible  on 
the  ground  of  gross  negligence. 

Reply.  The  allegation  of  positive  negligence  is  unfounded.  The 
request  to  look  to  John  Keen  was  just  before  his  failure.  If  the 
appellant  did  erroneously  suppose,  that  he  was  entitled  to  receive 
the  principal  for  his  ward,  that  supposition  did  not  give  him  the 
right.  If  the  construction  of  the  will  is  doubtful,  it  would  be  ex- 
tremely hard  to  charge  him  with  the  loss  of  the  whole  principal 
and  interest. 

The  opinion  of  the  court  was  delivered  by 

DUNCAN,  J.  John  Keen  the  elder  bequeathed  the  residue  of  his 
personal  estate  in  the  following  words,  "  I  give  to  my  son,  Jacob 
Keen,  one  half  thereof,  to  be  paid  to  him  one  year  after  my  der 
cease,  and  the  other  half  I  order  my  executors  to  put  to  interest 
on  good  security,  and  one  half  of  the  interest  therefrom  I  give  to 
be  applied  to  the  support  and  education  of  the  children  of  my  son 
Samuel,  until  they  respectively  arrive  to  fourteen  years  of  age,  and. 
the  interest  arising  afterwards,  I  give  to  the  said  children  of  my 
said  son  Samuel,  in  equal  parts,  or  shares,  as  they  respectively 
arrive  to  lawful  age.  The  other  half  of  the  said  interest,  I  give  to 
my  said  son  Samuel,  to  be  paid  to  him  annually  during  his  life;  and, 
after  his  decease,  I  give  the  principal,  so  put  to  interest,  to  the 
children  of  the  said  Samuel  Keen,  in  equal  parts  or  shares.  John 
Keen,  the  surviving  executor,  took  possession  of  all  the  testator's 
effects.  On  the  settlement  of  the  guardianship  account,  the  Orphans' 
Court  decreed  that  he  should  be  charged  with  the  following  sums: 
[His  Honour  here  referred  to  the  account;]  and  it  is  from  this  decree 
the  appeal  is  taken.  It  is  admitted,  that  no  part  of  these  items  ever 
came  to  the  hands  of  the  appellant;  but  it  is  alleged,  that  these  sums 
were  lost  by  his  negligence  and  inattention,  in  not  calling  the  exe- 
cutor to  account,  and  compelling  him  either  to  put  the  money  out 
on  good  security,  until  his  wards  came  of  age,  or  to  pay  it  into  hi$ 
own  hands.  The  counsel  for  the  appellees  have  put  one  construction 
on  this  will,  that  the  principal,  on  the  death  of  Samuel,  vested  in 
and  was  payable  immediately  to  his  children; — while,  on  the  part 
of  the  appellant,  it  is  contended,  that  the  interest  only  was  paya- 
ble to  them,  until  they  arrived  at  full  age;  and  certainly  this  will 
is  not  free  from  obscurity.  It  is  a  plausible  argument,  that  the 
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death  of  Samuel,  the  father,  before  the  children  arrived  at  twen- 
ty-one, was  either  a  casits  omissus,  and,  as  he  had  but  the  in- 
terest of  the  money  during  life,  the  principal,  on  his  death,  natu- 
rally went  to  them;  or,  if  not  so,  that  the  provision  is  made  for 
that  event,  that  on  Samuel's  death,  he  gave  the  principal  of  that 
part  to  the  children.  But,  in  construing  this  will,  the  whole 
scope  of  the  intention  of  the  testator  is  to  be  considered,  and  if 
that  intention  can  be  made  out  by  a  manifest  implication  from 
all  the  provisions  in  the  will,  it  is  the  duty  of  the  court  to  effec- 
tuate it.  The  general  intention  of  the  testator  appears  to  the  court 
to  have  been,  that  the  whole  principal  in  solido,  should  be  put 
out  by  his  executors  to  interest,  and  that  the  interest  should  accu- 
mulate for  the  benefit  of  the  children,  until  they  arrived  at  twenty- 
one,  as  well  their  original  part  as  their  derivative  part  on  the  death 
of  their  father.  I  mean  the  interest  which  would  accrue  after  they 
arrived  at  twenty-one.  The  other  half  of  the  interest  was  to  have 
been  paid  to  Samuel.  The  children  could  not,  when  they  arrived 
at  full  age,  call  for  the  principal,  but  only  as  the  interest  on  the 
original  part,  with  its  accumulation  from  fourteen  to  twenty-one. 
The  intention  of  the  testator  was,  that  the  whole  entire  sum,  the 
whole  principal  so  put  to  interest,  should  go  to  Samuel's  children 
at  the  same  time.  If  the  children  had  come  to  twenty-one  in  their 
father's  lifetime,  they  could  not  have  called  for  one  half  the  prin- 
cipal, for  the  interest  only  arising  after  that  time,  is  to  be  paid  to 
them.  One  half  the  interest  of  this  bequest  is  to  the  children  after 
they  arrived  at  twenty-one, — the  other  half  of  the  interest  to  the 
father,  during  his  lifetime,  and  the  whole  principal  to  them  on 
their  father's  death;  the  interest  only  payable,  until  they  came  of 

age- 
On  any  other  construction,  if  the  father  had  died  before  they 

were  of  the  age  of  fourteen,  they  not  only  would  have  a  right  to 
the  interest,  but  to  the  principal  and  the  interest.  By  giving  it 
this  construction,  you  avoid  a  mischievous  consequence  that  would 
follow  on  the  other  construction;  for  if  the  children  had  died  before 
their  father,  their  representative  could  not  have  demanded  the  prin- 
cipal, for  it  is  not  given  them  until  their  father's  death;  but  vest- 
ing the  whole  principal  in  them, — not  suffering  it  to  remain  in 
abeyance,  you  accomplish  all  the  ends  of  the  testator.  The  testa- 
tor, for  some  reason,  did  not  wish  the  capital  to  be  touched  by 
Samuel.  Samuel  was  to  have  one  half  the  interest  during  his 
life,  the  children  were  to  have  the  interest  of  the  other  half,  from 
the  age  of  fourteen  to  twenty-one, — that  was  to  accumulate, — the 
whole  principal  was  to  be  theirs,  instantly  on  the  death  of  the  tes- 
tator, but  to  be  put  out  to  interest,  and  there  to  remain,  until  the 
happening  of  two  events:  their  arrival  at  twenty-one,  and  the  death 
of  their  father.  The  whole  principal  was  vested  in  them  imme- 
diately, but  the  principal  was  not  payable  to  them  until  this  took 
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place;  and,  until  these  events  happened,  it  was  to  be  put  out  to 
interest  by  the  executor. 

Adopting  this  construction,  on  this  obscure  and  complicated 
will,  then  the  guardian  could  not  have  compelled  the  executor  to 
pay  the  principal.  If  he  had,  and  the  guardian  had  failed,  the 
loss  would  have  been  'his.  But,  admitting  this  construction,  it  is 
further  contended,  that  it  was  his  duty  to  have  compelled  the  exe- 
cutor to  settle  the  account  in  the  Orphans'  Court,  and  to  give  se- 
curity, although  he,  as  guardian,  had  no  right  to  receive  it.  On 
the  18th  of  June,  1819,  the  executor  did  settle  an  administration 
account  in  the  Orphans'  Court,  and  I  do  not  know  where  the  au- 
thority is  to  be  found,  that  vests  the  Orphans'  Court  with  power 
to  compel  the  executor  to  give  security,  at  the  instance  of  one 
having  a  right  to  the  interest,  but  no  right  to  the  principal  until  a 
future  day.  The  testator  has  trusted  the  executor  with  the  fund. 
The  arm  of  a  court  of  chancery  could  reach  an  executor  in  doubt- 
ful circumstances,  perhaps  would  compel  one  unquestionably  sol- 
vent to  put  the  money  out,  according  to  the  direction  of  the  testator, 
on  good  security;  but  there  are  many  things  a  court  of  chancery 
can  do,  which  our  Orphans'  Court,  vested  as  it  is  with  natural 
chancery  powers,  cannot  accomplish.  Indeed,  in  the  case  of  a  te- 
nant for  life  of  a  personal  chattel,  chancery  does  not  compel  him 
to  give  security,  but  only  to  file  an  inventory.  5  Johns.  Ch.  346. 
The  same  purpose  was  effected  here  by  the  executor's  settlement 
in  the  Orphans'  Court. 

On  the  18th  of  June,  1819,  the  executor  settled  his  administra- 
tion account.  There  is  no  evidence  of  his  dubious  state  at  that 
time.  And  within  a  very  short  time  after  that,  Johnson,  who  un- 
dertook this  office  at  the  instance  of  the  mother  and  former  guar- 
dian of  the  children,  and  did  not  obtrude  himself  into  the  office, 
on  the  20th  of  February,  1S20,  obtains  a  citation  from  the  Or- 
phans' Court,  to  show  cause  why  he  should  not  give  security  ac- 
cording to  law;  and,  on  the  17th  of  March,  the  court  ordered  him 
to  give  security,  in  five  thousand  dollars,  for  the  faithful  perform- 
ance of  his  trust;  and,  on  the  5th  of  May,  1820,  the  court  ordered 
him  to  be  discharged  from  the  further  administration  of  the  estate; 
and,  on  the  21st  of  July,  1820,  letters  of  administration  de  bonis 
non  were  ordered  to  be  granted  to  William  E.  Jlshton,  the  hus- 
band of  one  of  the  wards;  and  directed  the  former  executor  to 
deliver  up  the  effects,  and  pay  the  balance  in  his  hands  to  the  ad- 
ministrator. In  all  this,  there  was  harmony  between  the  executor 
and  the  guardian,  and  it  is  a  circumstance  of  some  weight,  that  it 
was  not  until  the  20th  and  21st  of  March,  three  days  after  the 
court  had  ordered  the  executor  to  give  security,  and  one  month, 
after  the  application  of  Johnson  to  remove  him,  that  this  explosion 
of  his  insolvency  took  place;  for  it  was  then  he  gave  judgment  to 
the  amount,  of  eleven  thousand  two  hundred  dollars:  till  then  he 
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had  an  unencumbered  estate,  no  action  had  been  brought  against 
him,  nor  have  we  any  evidence  but  the  very  vague  deposition  of 
the  mother  and  the  mother's  sister,  Mrs.  Wiley,  of  any  notice  to 
Johnson  that  he  was  in  suspicious  circumstances.     He  was,  when 
the  report  was  mentioned  to  him,  in  his  gig,  and  a  short  time  be- 
fore the  executor's  failure.     If  so,  then  he  did,  on  hearing  the  ru- 
mour, all  that  was  possible  for  man  to  do.     He  did  take  every 
legal  measure,  and  did  it  in  conjunction  with  the  family.     The 
executor  was  the  person  trusted  by  the  testator;  the  mother  of 
the  appellees  ventured  to  trust  him,  took  his  own  note,  as  guar- 
dian,   not   payable   till  the  end  of  five   years;   the   interest  oh 
Xvhich,  he  paid  to  the  appellant  punctually  up  to  Janubry,  1819. 
It  is  the  harshest  demand  that  can  be  made  in  equity,  to  compel 
trustees  to  make  up  a  deficiency  not  owing  to  their  wilful  default. 
Jackson  v.  Jackson,  5  Jltk.  513.     It  certainly  is  a  material  con- 
sideration here,  that  the  appellant  did  not  give  the  credit,  that 
he  could  not  compel  payment,  or  the  executor  to  give  security 
for  payment;  that  he  did  a"ll  his  duty  required  of  him,  by  citing 
him  to  the  Orphans'  Court.     He  had  no  authority  to  exercise,  and 
his  own  oath  might  have  been  required,  which  would  have  exone- 
rated him,  if  he  Showed  his  conduct  to  have  been  regulated  by  pru- 
dential considerations,  (2  Hob:  184,)  when  he  did  not  exceed  his 
authority  by  giving  credit.     The  cases  relied  on  by  the  appellees, 
are  3  Johns.  Ch.  and  4  Johns.  Ch.;  the  one,  where  the  guardian 
lent  money  on  personal  security;  the  other,  where  administrators 
sold  a  leasehold  estate,  and  took  the  purchaser's  note  without  se- 
curity.    These  were  their  own  acts, — the  abuse  of  their  duty.     It 
was  not  a  debt  due  to  the  ward,  and  therefore  want  of  diligence 
ought  not  to  be  imputed  to  him.     The  appellant  was  neither  an 
executor  or  trustee, — had  no  command  over  the  fund.     In  Janu- 
ary, 1819,  Sarah  Keen,  Johnson's  ward,  intermarried  with  Mr. 
Easton,  the  present  administrator,  with  will  annexed.     The  inte- 
rest on  the  note  was  paid  up  to  that  time;  no  suspicion  was  enter- 
tained of  the  executor's  insolvency.     The  husband  was  then  the 
proper  person  to  look  after  the  executor;  the  guardianship  was  at 
an  end  on  her  marriage;  she  was  taken  out  of  the  custody  of  the 
guardian;  her  person  and  estate  sub  potestate  viri.    Wright  v. 
tVright,  2  Mass.  111.     This  property  vested  in  the  husband,  so 
that  from  January,  1819,  when  this  man's  credit  was  not  im- 
peached, it  was  the  husband  who  should  have  acted,  and  not  the 
guardian. 

On  the  whole  view  of  this  case,  the  loss  by  those  deficiencies  of 
the  executor  ought  not  to  fall  on  the  guardian.  It  is  not  the  case 
of  a  guardian  who  by  his  wilful  default,  or  by  giving  an  improper 
credit,  or  by  letting  out  money  of  his  wards  on  an  insufficient  se- 
curity, has  occasioned  a  loss  to  the  ward.  Guardians  have  but  a 
thankless  office,  seldom  a  profitable  one,  and  while  their  acts  should 
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be  watched  with  a  careful  eye,  they  should  not  be  examined  by 
the  eye  of  jealousy  and  suspicion.  Their  conduct  is  open  to  in- 
vestigation, but  more  ought  not  to  be  expected  from  them  than  a 
common  prudential  care,  and  they  should  never  be  made  liable, 
unless  under  unfavourable  circumstances;  their  acts  expose  them 
to  the  animadversion  of  the  law,  for  supine  negligence,  showing 
a  carelessness  of  duty  and  of  the  ward's  interest,  or  when  loss  is 
occasioned  by  their  own  act,  they  are  bound  to  answer;  as,  by 
giving  credit  without  taking  security,  or  where  they  exceed  their 
authority.  Nothing  like  this  is  discoverable  in  the  conduct  of  the 
appellant,  and  therefore  the  court  think  he  is  not  bound  to  make 
good  the  "deficiency;  and,  so  far  as  respects  the  items  against  which 
the  appellant  excepted,  the  judgment  of  this  court  is,  that  decree? 
of  the  Orphans'  Court  be  reversed. 

Judgment  reversed. 


[PHUADEIPHXA,  Amu  16,  1825.] 
ERDMAN  and  another  against  STAHLNECKER. 

IN   ERROR. 

Where  a  summons  issued  against  A.  and  B.,  which  was  returned,  "  summoned  as 
to  A.,  and  non  eat  as  to  B.,"  and  the  name  of  an  attorney  was  entered  in  the  doc- 
ket opposite  the  names  of  the  two  defendants,  but  the  plaintiff  declared  against 
A.  alone,  averring  that  the  writ  had  been  returned  ruhil  as  to  B.,  and  on  the 
same  day  entered  a  rule  of  arbitration,  and  the  arbitrators,  after  having  heard 
the  proofs  of  the  plaintiffs,  (the  defendants  not  appearing,)  made  an  award  in 
favour  of  the  plaintiffs,  and  in  no  part  of  the  record  it  was  expressly  said,  that  B. 
appeared  or  was  heard  in  the  cause,  held,  that  the  judgment  entered  on  the 
award  was  not  a  judgment  against  B. 

THIS  case  came  before  the  court,  on  a  writ  of  error  to  the  Court 
of  Common  Pleas  of  Montgomery  county. 

It  presented  in  this  court  a  single  question,  which  was  argued 
by  T.  Sergeant,  for  the  plaintiffs  in  error,  who  cited  Scott  v.  Is- 
rael, 2  Binn.  145.  Purviance  v.  Dryden,  3  Serg.  8f  Rawle,  405. 
Dilman  v.  Shultz,  5  Serg.  8?  Rawle,  36.  Jackson  v.  JVaitman, 
1  Cowen,  177.  Kimmel  v.  Kimmel,  5  Serg.  Of  Rawlet  294.  Ltntz 
v.  Stroh,  6  Serg.  Sf  Rawle,  36. 

Kittera,  contra. 

The  opinion  of  the  court  was  delivered  by 

TILGHMAN,  C.  J.  The  only  question  in  this  case,  is,  whether  a 
judgment  was  entered  in  the  Court  of  Common  Pleas  of  Lehigh 
county,  for  Adam  Stahlnecker  against  Andrew  Erdman.  On 
that  point,  the  evidence  .was  as  follows:  A  writ  of  summons  was 
issued  for  Adam  Stahtnecker  Against  Abel  Fowhr  and  Andrew 
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Erdman,  to  May  term,  1820,  to  which  the  sheriff  made  return, 
"  summoned  as  to  *flbel  Fowler,  non  est  to  Andrew  Erdman." 
The  name  of  John  Evans,  (attorney  at  law,)  was  entered  in  the 
margin  of  the  docket,  opposite  to  the  names  of  the  defendants.  On 
the  10th  of  May,  1820,  the  plaintiff  filed  a  declaration  against 
Fowler  only,  (in  which  it  was  averred,  that  a  writ  of  summons 
had  issued  against  Fowler  and  Erdman,  to  which  the  sheriff  made 
return,  "  that  he  had  summoned  the  said  Fowler,  and  nihil  as  to 
Erdman"}  and  on  the  same  day  he  entered  a  rule  for  an  arbitra- 
tion. It  is  then  stated  in  the  record,  that  the  parties,  by  their  at- 
torneys, met  and  chose  arbitrators.  The  arbitrators  met,  and  having 
heard  the  proofs  of  the  plaintiff,  (the  defendants  not  appearing,) 
they  made  an  award  in  favour  of  the  plaintiff,  for  the  sum  of  four 
hundred  and  thirty-seven  dollars,  and  sixteen  cents,  with  costs  of 
suit.  In  no  part  of  the  record  is  it  expressly  said,  that  Erdman 
appeared  or  was  heard  in  the  cause;  but  his  appearance  is  inferred, 
barely  from  the  circumstance  of  John  Evans*  name  being  entered 
opposite  to  the  names  of  Fowler  and  Erdman.  This  is  a  fact  by 
no  means  conclusive,  though  if  it  had  been  corroborated  by  other 
circumstances,  or  even  uncontradicted,  there  would  have  been 
great  weight  in  it.  But  the  filing  of  a  declaration  against  Fowler 
alone,  is  a  flat  contradiction  of  the  appearance  of  Erdman.  From 
that  moment  the  proceedings  were  against  Fowler  only,  and  Erd- 
man could  not  be  considered  as  a  party.  This  is  our  settled  prac- 
tice, for  we  have  no  authority,  as  in  such  cases  they  have  in  Eng- 
land. Therefore  the  rule  for  arbitration,  the  choice  of  arbitrators, 
and  the  award,  must  be  taken  as  having  been  between  Stahlnecker 
and  Fowler.  Consequently,  there  was  no  judgment  against  Erd- 
man,  and  the  execution  issued  against  him  was  a  nullity.  That 
being  the  case,  the  deed  of  the  sheriff,  for  the  conveyance  of  land 
which  he  had  levied  on,  and  sold  by  virtue  of  that  execution,  was 
of  no  validity  and  not  admissible  in  evidence.  It  is  the  opinion 
of  the  court,  therefore,  that  in  the  admission  of  that  deed  there 
was  error,  for  which  the  judgment  must  be  reversed,  and  a  venire 
de  novo  awarded. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 
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,  APRIL  16,  1825.] 

DAVIS  against  BLACK,  Administratrix  of  BLACK. 

IN  ERROR. 

Where  bail  for  an  appeal  from  an  award  of  arbitrators  was  entered  within  sixteen 
days,  and  no  exception  to  it  was  taken  until  seven  days  afterwards,  and  the  ap- 
pellant, when  he  knew  of  the  exceptions,  offered  additional  and  unexceptionable 
bail,  which  the  opposite  party  refused  and  issued  an  execution,  hd<l,  that  the 
execution  was  erroneous. 

THIS  action,  in  which  Rebecca  Slack,  administratrix  of  James 
Black,  was  plaintiff,  and  Thomas  Davis  defendant,  was  brought 
in  the  Court  of  Common  Pleas  of  Chester  county.  The  plaintiff 
having  entered  a  rule  for  arbitration,  the  cause  was  proceeded  in 
before  arbitrators,  who  made  an  award  in  favour  of  the  plaintiff, 
which  was  filed  in  the  prothonotary's  office,  on  the  28th  of  Juner 
1820.  On  the  14th  of  July,  the  defendant  gave  bail  and  entered 
his  appeal.  On  the  21st  of  July,  the  plaintiff  excepted  to  the  bail, 
and,  on  the  26th  of  July,  the  defendant  offered  additional  and  un- 
exceptionable bail,  which  the  plaintiff  refused  to  receive,  because 
it  was  not  entered  within  twenty  days  from  the  filing  of  the  award 
in  the  prothonotary's  office.  The  plaintiff,  considering  the  bail  as 
a  nullity,  issued  his  execution,  which  was  levied  on  the  defend- 
ant's property,  and  this  writ  of  error  was  prosecuted  for  the  pur-^ 
pose  of  recovering  the  execution. 

Edwards,  for  the  plaintiff  in  error,  referred  to  the  act  of  the 
21st  of  March,  1810,  section  11,  Purd.  Dig.  15.  Kendricks  v. 
Overstreet,  3  Serg.  Sf  Rawle,  357.  Zeigler  v.  Fowler,  3  Serg.  fy 
Rawle,  238. 

Tilghman,  for  the  defendant  in  error. 

Per  Curiam.  The  arbitration  act,  (20th  of  March,  1810,)  allows 
twenty  days  for  the  entering  an  appeal,  and  directs  that  the  ap- 
pellant, if  the  defendant,  shall  produce  one  or  more  sufficient  sure- 
ties, who  shall  enter  into  a  recognizance  in  the  nature  of  special 
bail,  &c.  The  objection  in  this  case  is,  that  sufficient  sureties  were 
not  produced,  and  therefore  the  law  has  not  been  complied  with. 
We  think  this  rather  too  severe  a  construction.  Here  the  bail  was 
entered  within  sixteen  days,  and  if  it  had  been  excepted  to,  im- 
mediately, it  might  have  been  perfected  within  twenty  days.  But 
no  exception  was  taken  until  seven  days  after  the  entering  of  the 
bail,  and  then  the  twenty  days  had  expired.  It  is  true,  the  plain*- 
tiff  might  not  have  received  notice  of  the  entering  of  bail  for  some 
days,  and  that  might  be  the  reason  why  hrs  exception  came  so  late, 
And  the  parties  will  always  be  subject  to  difficulties  of  this  kind, 
until  the  Courts  of  Common  Pleas  make  rules,  (which  they  have 
power  to  do,)  regulating  the  manner  in  which  notice  shall  be  given 
the  entry  of  bail.  But,  in  the  present  instance',.  inaS- 
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much  as  it  appears  that  bail  was  entered  within  sixteen  days,  and 
it  does  not  appear  that  it  was  owing  to  any  fault  of  the  defendant, 
that  it  was  not  perfected  within  twenty  days,  and  as  it  appears, 
moreover,  that  unexceptionable  additional  bail  was  offered,  as  soon 
as  the  defendant  knew  that  the  first  bail  was  excepted  to,  it  is  the 
opinion  of  the  court  that  the  plaintiff  had  no  right  to  issue  an  ex? 
ecution,  and  therefore  it  must  be  reversed. 

Judgment  revered. 


,  Arsii.  4, 1825.] 
BABB  against  CLEMSON. 

IN  ERROR* 

A  witness,  after  having  refreshed  his  memory  by  the  inspection  of  a  paper,  may 
be  asked  whether  the  articles  mentioned  in  the  paper  were  sold  to  the  plaintiff". 

After  a  man  has  made  a  sale,  his  declarations  cannot  be  given  in  evidence  to  in- 
validate it. 

It  is  no  objection  to  the  competency  of  a  witness,  that  his  testimony  would  tend  to 
clear  him  of  a  fraud,  imputed  to  him  by  another  witness. 

Declarations  by  the  servant  of  a  debtor,  who  had  made  an  assignment  of  property 
to  the  plaintiffs,  of  which  the  servant  had  the  care,  that  after  the  assignment, 
while  he  was  in  the  house  of  the  debtor,  in  which  the  plaintiff'  also  resided,  he 
was  hired  and  paid  by  the  plaintiff,  are  admissible  in  evidence ;  the  servant  hav- 
ing left  the  county  before  the  trial. 

Where  the  evidence  is  discordant  and  contradictory,  the  court  are  not  bound  to 
instruct  the  jury  that  it  results  from  the  evidence  as  matter  of  law,  that  after  the 
sale  of  property  to  the  plaintiff',  the  possession  continued  in  the  vendor,  or  was 
at  least  a  mi^ed  possession,  and  that  therefore  the  sale  was  fraudulent  and  void. 
In  such  cases  the  jury  are  to  be  instructed  in  matter  of  law,  and  left  to  decide 
the  facts  on  their  own  judgment. 

THE  questions  raised  upon  the  record  of  this  case,  which  was 
returned  on  a  writ  of  error  to  the  Court  of  Common  Pleas  of  Ches- 
ter county,  accompanied  by  several  bills  of  exceptions  as  well  to 
evidence,  as  to  the  charge  of  the  court,  were  argued  by  Edwards^ 
for  the  plaintiff  in  error,  and  by  Dillingham  and  Chauncey,  for 
the  defendant  in  error;  after  which  the  opinion  of  the  court  was 
delivered  by 

TILGHMAN,  C.  J.  Elizabeth  Clemson,  the  plaintiff  below,  brought 
this  action  against  Sampson  Babb,  sheriff  of  Chester  county,  for 
seizing  her  goods,  by  virtue  of  an  execution  on  a  judgment  ob- 
tained by  Joseph  Boyd  against  Benjamin  Pusey.  The  plaintiff 
claimed  the  goods  under  a  sale  made  by  Pusey  to  her  prior  to  the 
execution,  and  whether  this  sale  was  fraudulent  was  the  main  ques- 
tion in  the  cause.  Fraud  was  mferred,  from  the  circumstance  of 
the  goods  .remaining  in  the  possession  of  the  vendor,  after  the  sale 
and  at  the  time  of  the  execution.  The  plaintiff  was  Pusey's  wife's 
sister,  and  lived  in  the  house  with  him.  Part  of  the  articles  sold 
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were  household  goods,  and  certainly  never  in  the  exclusive  pos- 
session of  the  plaintiff.  These  she  did  not  claim — hut  this  action 
was  brought  for  other  articles  of  personal  property  out  of  the  house, 
cattle,  horses,  &c.,  which,  as  the  plaintiff  asserted,  were  delivered 
to  her,  and  by  her  placed  under  the  care  of  a  servant  named  Peter, 
who  had  been  in  the  employment  of  Pusey,  but  was  afterwards 
hired  and  paid  by  her.  On  the  trial  of  the  cause,  the  counsel  for 
the  defendant  took  six  bills  of  exceptions  to  evidence,  and  he  has 
assigned  five  errors  in  the  charge  of  the  court. 

First  exception.  "The  court  permitted  the  plaintiff  to  ask 
James  Welsh,  one  of  his  witnesses,  whether  certain  articles  men- 
tioned in  a  paper  marked  A.  were  sold  by  Pusey  to  the  plaintiff." 
This  paper  was  not  evidence,  and  the  only  use  made  of  it  by  the 
witness,  was,  to  resfresh  his  memory.  Having  inspected  it,  he 
was  able  to  swear  that  these  articles  were  sold  to  the  plaintiff.  If 
evidence  of  this  kind  is  rejected,  it  will  he  impossible  to  prove  the 
sale  of  a  number  of  articles.  No  man's  memory  can  retain  such 
things,  and  therefore  it  has  always  been  judged  proper,  that  the 
witness  should  be  permitted  to  refresh  his  recollection  in  the  man- 
ner here  permitted. 

Second  exception.  The  counsel  for  the  defendant  proposed  to 
ask  the  same  witness  (Welsh)  on  his  cross-examination,  whether 
he  did  not  hear  Pusey  say,  after  he  had  sold  the  goods  to  the 
plaintiff,  "  that  he  was  afraid  there  would  be  a  battle  between 
him  and  Elizabeth  Clemson  about  the  goods."  The  court  refused 
permission  to  ask  this  question,  and  very  properly.  When  a  man 
has  made  a  sale,  it  is  against  all  principle  that  he  should  be  allowed 
to  unmake  it  by  his  own  words. 

Third  and  fourth  exceptions.  Pusey  and  his  wife  were  both 
admitted  as  witnesses  for  the  plaintiff.  The  defendant  objected  to 
them,  as  incompetent.  The  reason  offered  in  support  of  this  ex- 
ception, is  that  by  the  evidence  of  Welsh,  it  appeared  that  Pusey 
had  made  a  fraudulent  sale,  and  the  evidence  of  Pusey  and  his  wife 
went  to  clear  him  of  the  fraud.  There  is  nothing  in  this  objec- 
tion. Pusey  was  not  on  his  trial  for  fraud;  nor  could  it  be  said  that 
Welsh  had  proved  him  guilty  of  a  fraud.  We  know  not  what  the 
jury  thought  of  Welsh's  evidence.  But  Pusey  had  no  manner  of 
interest  in  the  verdict  to  be  given  in  this  action.  It  would  be  no 
evidence  in  any  other  action  brought  by  or  against  him.  Both  he 
and  his  wife,  therefore,  were  competent  witnesses. 

Fifth  exception.  Pusey  being  sworn  as  a  witness  for  the  plaintiff, 
was  permitted  to  refresh  his  memory,  by  looking  at  the  same  paper 
marked  A.,  which  was  mentioned  in  the  first  exception.  The  opi- 
nion already  delivered  on  the  first  exception,  is  applicable  to  this. 
There  was  no  error,  in  permitting  the  witness  to  look  at  the  paper. 

Sixth  exception.  Reuben  Jones,  a  witness  for  the  plaintiff,  was 
asked  by  the  plaintiff,  (although  the  defendant  objected,)  "whether 
he  had  heard  the  servant.  Peter,  (who  had  left  the  county  before 
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the  trial)  say,  while  he  lived  in  Pusey's  house,  that  he  was  hired 
and  paid  by  the  plaintiff."  This  question  was  decided  by  this 
court  to  be  proper,  when  the  cause  was  before  them,  on  a  writ  of 
error  heretofore.  The  counsel  for  the  defendant,  therefore,  ought 
not  to  have  taken  the  exception  a  second  time.* 

The  exceptions  to  the  charge  of  the  court,  may  be  reduced  to 
one  principle.  The  counsel  for  the  defendant  proposed  several 
questions  for  the  court's  opinion,  all  tending  to  one  point,  viz.  that 
it  resulted  from  the  evidence,  as  matter  of  law,  that  the  possession 
continued  in  Pusey,  after  the  sale  to  the  plaintiff,  or  at  least  that 
it  was  a  mixed  possession,  and  not  exclusively  in  the  plaintiff,  and 
therefore  the  sale  was  fraudulent  and  void.  This  opinion  the  court 
refused  to  give,  but  laid  down  certain  principles  as  to  what  consti- 
tutes a  legal  possession,  and  a  legal  fraud,  and  then  submitted  the 
whole  to  the  jury  on  the  evidence.  It  has  not  been  asserted,  that 
there  was  any  error  in  the  principles,  nor  can  I  say  there  was 
error  in  submitting  the  case  to  the  jury.  On  the  contrary,  I  do 
not  see  what  else  the  court  could  have  done.  The  evidence  was 
not  all  consistent;  and  when  that  is  the  case,  the  court  have  no 
right  to  decide.  It  is  only  when  facts  are  uncontroverted,  that 
the  court  can  take  the  cause  from  the  jury.  When  the  evidence 
is  discordant,  the  jury  are  to  be  instructed  in  matter  of  law,  and 
left  to  decide  the  facts,  on  their  own  judgment. 

It  is  the  opinion  of  the  court,  upon  the  whole,  that  there  is  no 
error  in  this  record,  and  therefore  the  judgment  should  be  affirmed. 

Judgment  affirmed. 


EAKIN  and  others  against  RAUB  and  others. 
[PHILADELPHIA,  APTUL  16,  1825.] 
IN    ERJJOR. 

The  act  of  the  llth  of  March,  1815,  is  not  to  be  construed  so  as  to  form  an  imme- 
diate bar,  by  retrospection,  to  the  claims  of  persons  beyond  sea,  who  had  been 
out  of  possession  twenty-one  years  prior  to  the  passing  of  the  act ;  but  such  per- 
sons  were  allowed  fifteen  years  from  the  llth  of  March,  1815,  for  bringing  their 
actions  according  to  the  provisions  of  the  3d  section  of  the  act  of  limitations 
of  the  26th  of  March,  1785. 

If  an  act  of  assembly  be  a  manifest  breach  of  the  constitution  of  the  state,  it  is  not 
only  the  right,  but  the  duty  of  the  court,  to  pronounce  such  act  to  be  void. 

WRIT  of  error  to  the  Court  of  Common  Pleas  of  Northampton 
county,  in  an  action  of  ejectment  brought  by  James  Eakin  and 
James  and  Ann  Simpson,  against  Daniel  JRaub,  Edmund  For- 

*  See  10  SerS.  &  Raifte,  419. 
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terj  Samuel  Sitgreaves,  Hugh  Ross,  John  'Lippens,  and  John 
Ross,  to  recover  a  moiety  of  certain  lots  in  the  borough  of  Eas- 
ton.  The  record  was  returned  unaccompanied  by  any  bill  of  ex- 
ceptions or  statement  of  facts,  except  that  contained  in  the  charge 
delivered  to  the  jury  by  the  president  of  the  court  below,  which 
was  as  follows: 

CHARGE.  "The  plaintiffs  claim  to  recover  an  equal  undivided 
moiety  of  the  premises  in  dispute,  consisting  of  lots  No.  77,  No. 
78,  No.  79,  and  No.  80,  in  the  general  plan  of  the  borough  of 
Easton. 

"Doctor  Andrew  Ledlie  claimed  No.  79,  under  a  ground  rent 
deed  from  the  proprietaries.  He  claimed  No.  77  and  78  by  im- 
provement, and  No.  80  by  possession  only.  This  was  the  state  of 
the  property  at  the  time  of  his  death,  which  took  place  in  Janu- 
ary, 1795.  He  left  behind  him  a  will,  with  three  codicils. 

"  Samuel  Sitgreaves  got  all  the  right  of  John  Ledlie,  the  ille- 
gitimate son  of  Andrew  Ledlie,  by  the  agreements  of  the  10th  of 
May,  1795,  and  the  7th  of  January,  1796,  and  the  receipt  for 
three  hundred  dollars  of  the  7th  of  September,  1796. 

"  At  January  term,  1796,  of  this  court,  a  common  recovery 
was  suffered  to  complete  the  title  of  Mr.  Sitgreaves.  Many  per- 
sons learned  in  the  law  supposed  that  Mr.  Sitgreaves  had  thus  ac- 
quired all  the  estate,  both  real  and  personal  of  Dr.  Ledlie,  after 
the  payment  of  his  debts.  Mr.  Sitgreaves  appears  to  have  acted 
under  this  impression. 

"  It  appears  that  Andrew  Ledlie  once  was  a  respectable  physi- 
cian in  this  borough;  but,  towards  his  latter  days,  he  was  much  ad- 
dicted to  intoxication,  in  consequence  of  which  his  business  de- 
clined very  much  towards  the  last;  that  when  he  got  out  into 
taverns  and  got  to  drinking,  in  the  language  of  one  of  the  wit- 
nesses, he  made  his  money  fly;  that  he  became  very  much  embar- 
rassed in  his  circumstances.  His  personal  property  was  quite  in- 
considerable. Dr.  Cooper  estimates  his  household  furniture  worth 
one  hundred  and  fifty  dollar?.  There  were  not  many  debts  due  to 
him.  Several  of  the  creditors  proceeded  to  recover  their  debts, 
according  to  a  course  of  law. 

"  It  appears,  that  by  virtue  of  a  process  from  this  court,  the 
sheriff  sold  lot  79  to  Dr.  John  Cooper,  and  lots  No.  77  and  78  to 
Samuel  Sitgreaves.  These  lots  were  subject  to  the  claim  of  the 
Messrs.  Penn.  Why  Mr.  Sitgreaves  suffered  them  to  be  sold 
does  not  appear.  The  process  under  which  all  the  lots  except  No. 
79  was  sold,  appears  to  have  been  regular.  As  to  that  lot,  it  ap- 
pears that  Michael  Hart,  who  had  a  judgment,  took  out  a  fi.  fa. 
under  which  a  levy  was  made  on  all  the  lands  of  the  late  Dr.  An- 
drew Ledlie,  in  Northampton  county.  There  is  a  memorandum 
made  on  this  fi.  fa.,  that  it  is  not  condemne-l  by  the  jury.  An 
nlias  fi.  fa.  was  taken  out  nnd  levied  on  lot  No.  79:  an  inquisi- 
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lion  was  held,  and  I  he  property  condemned.  As  to  this  irregu- 
larity, the  court  are  of  opinion  that  after  this  length  of  time,  it 
must  he  presumed,  that  it  was  rightly  done.  The  inquisition  might 
have  been  withdrawn  before  signing;  or  the  court  mi^ht  have  set  it 
aside.  After  such  a  lapse  of  time,  the  law  presumes  these  things 
to  have  been  rightly  done.  This  is  a  mere  irregularity,  and  will 
not  destroy  the  deed  to  Dr.  Cooper. 

"  John  Craig,  Esq.,  sheriff  of  this  county,  conveyed  these  three 
lots  to  the  purchasers.  John  Penn  and  William  Penn,  released 
the  ground  rent  on  lot  No.  79  to  John  Ross,  for  the  consideration 
of  one  hundred  and  two  dollars.  John  Penn  and  Richard  Penn, 
conveyed  lots  No.  77  and  No.  78  to  John  Ross  for  the  considera- 
tion of  eighty  pounds,  and  lot  No.  80  to  Samuel  Sit  greaves  for 
the  consideration  of  twenty-five  pounds. 

"  The  ground  in  the  borough  of  Easton  was  the  private  estate  of 
the  Messrs.  Penn.  Their  custom  was  to  fix  a  value  on  their  lots, 
and  give  those  who  had  the  pre-emption  right  a  reasonable  time  to 
take  them.  If  they  did  not  take  them,  the  Messrs.  Penn  sold  to 
others. 

"Mr.  Sitgreaves  supposed,  from  September,  1796,  when  he 
made  the  payment  of  the  remaining  three  hundred  dollars  to 
John  Ledlic,  until  September,  1S18,  that  the  residue  of  the  estate 
of  the  late  Dr.  *ft.  Ledlie,  after  the  payment  of  his  debts,  belonged 
to  him.  The  Supreme  Court  of  this  commonwealth,  in  the  year 
1818,  decided  that  the  plaintiffs  were  entitled  to  a  moiety  of  that 
residue. 

"This  is  a  striking  instance  of  the  glorious  uncertainty  of  the 
law.  Mr.  Sitgreaves,  an  eminent  lawyer,  was  mistaken  in  his 
eons!  ruction  of  this  will. 

"The  court  have  been  requested  by  the  defendants'  counsel  to 
charge  you  on  several  points  of  law. 

"  '  1.  That  under  the  facts  in  evidence,  the  plaintiffs  have  no  title 
under  the  will  of  Dr.  Jlndrew  Ledlie'  It  appears  that  Dr.  JL.  Led- 
lie. was  a  very  singular  character,  and  his  will,  which  was  written 
by  himself,  has  been  the  subject  of  much  discussion.  But  two  of 
the  judges  of  the  Supreme  Court  have  decided,  that  the  plaintiffs 
are  entitled  to  a  moiety  of  his  estate,  after  payment  of  his  debts, 
&c.  This  court  is  bound  by  the  decision.  The  plaintiffs  have 
therefore  a  right  to  this  moiety  under  the  will. 

"  <  2.  That  if  the  jury  are  of  opinion  that  Samuel  Sitgreaves 
believed  himself  to  be  the  owner  of  Ledlie's  estate,  and  acted  in 
good  faith  when  the  sheriff's  sales  were  effected,  the  plaintiffs  can- 
not recover  any  part  of  the  property  sold  by  the  sheriff.' 

"It  is  admitted  by  the  counsel  of  the  plaintiffs,  that  if  Mr.  Sit- 
greaves acted  with  good  faith,  the  sheriff's  sale  made  a  good  title. 
Mr.  Sitgreaves  had  a  right  to  purchase  at  sheriff's  sale,  although 
he  was  one  of  the  administrators  of  Dr.  Ledlie.  We  answer  the 
proposition  in  the  affirmative. 
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"  «  3.  That  if  Dr.  Cooper  purchased  lot  No.  79  without  fraud, 
the  plaintilis  can  recover  no  part  of  that  lot.'  Certainly  this  is  the 
case.  If  there  was  no  fraud  on  the  part  of  Dr.  Cooper,  the  plain- 
tiffs can  claim  no  part  of  lot  No.  79.  We  answer  this  proposition 
in  the  affirmative. 

"  '  4.  That  the  plaintiffs  are  not  entitled  to  recover  any  part  of 
lot  No.  SO.' 

"On  the  25th  of  January,  1800,  John  Penn  and  Richard  Pcnn 
conveyed  this  lot  to  Mr.  Sitgreaves  for  twenty-five  pounds.  Dr. 
Ledlie  had,  previous  to  his  death,  only  the  naked  possession  of  it. 
He  had  put  no  buildings  on  it;  he  never  paid  any  thing  for  it,  and 
it  does  not  appear  that  he  had  any  pre-emption  right  whatever  to 
it.  Under  these  circumstances,  and  the  les;al  right  being  in  Mr. 
^if  greaves,  after  payment  of  the  full  consideration  to  the  proprie- 
taries, and  the  lapse  of  such  a  time,  we  think  he  cannot  be  dis- 
turbed in  the  present  suit. 

"  '  5.  That  if  the  plaintiffs  or  their  agent  had  notice  of  the  facts 
given  in  evidence,  in  regard  to  the  sheriff's  sales,  and  the  purchase 
by  the  administrator  in  1806,  or  thereabouts,  they  cannot  recover; 
and  that  theyJiad  notice  of  these  facts  by  the  records.' 

"  It  is  certainly  a  rule  of  law,  that  every  thing  on  record  is  no- 
tice to  a  party.  If  the  plaintiffs  or  their  agent  had  notice  of  the 
legal  proceedings  and  purchases  at  sheriff's  sale,  (and  of  this  we 
think  the  records  were  constructive  notice,)  and  afterwards  had 
notice  in  fact,  about  the  year  1806,  then  if  they,  being  acquainted 
with  their  rights,  laid  by  and  suffered  expensive  improvements  to 
be  made  by  Mr.  Sitgreaves,  without  giving  him  notice  of  their 
claim,  they  cannot  recover. 

"  '  6.  That  the  plaintiffs  cannot  recover,  because  they  did  not 
offer  equity  to  the  defendants,  before  suit  instituted.' 

"  The  Supreme  Court  of  Pennsylvania  have  decided,  that  when 
the  plaintiff  proceeds  on  an  equitable  title,  against  one  who  had 
the  legal  title,  the  offer  to  do  equity  must  precede  the  suit. 

"  '  7th.  That  if  the  jury  are  of  opinion  that  John  Ross  had  not 
notice  of  a  fraud  in  the  sale  of  lots  No.  77  and  78  by  the  sheriff 
before  he  purchased,  the  plaintiffs  cannot  recover  against  him  or 
his  tenants.' 

"  It  appears  that  John  Ross  owns  the  western  half  of  the  four 
lots.  He  purchased  No.  79  of  Dr.  Cooper  with  special  warranty. 
He  purchased  77  and  78  of  Mr.  Sitgreaves,  and  took  a  general 
warranty,  which  will,  in  case  of  eviction,  authorize  him  to  recover 
from  Mr.  Sitgreaves  the  purchase  money  he  paid,  and  interest  from 
the  time  of  eviction.  The  mere  circumstance  of  his  taking  a  gene- 
ral warranty  in  the  deed  from  Mr.  Sifgreaves  to  him,  affords  no 
presumption  of  a  knowledge  of  fraud.  The  testimony  of  Stephen 
Balliet  we  do  not  consider  as  sufficient  evidence  of  any  knowledge 
of  fraud  by  Mr.  John  Ross:  as  to  his  moiety  the  plaintiffs  have  no 
claim. 
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"  'Sth.  That  the  plaintiffs  are  barred  by  the  statute  of  limita- 
tions, if  the  jury  are  of  opinion  that  the  defendants,  or  'hose  under 
whom  they  claim,  were  in  adverse  possession  twenty-one  years 
next  before  the  17th  of  June,  1819.* 

"The  statute  of  limitations  is  a  useful  act,  tending  to  quiet  peo- 
ple in  their  possessions.  In  the  original  act,  there  is  a  saving  clause 
as  to  persons  beyond  sea.  But  on  the  llth  of  March,  IS  15,  the 
legislature  repealed  this  provision  as  to  persons  beyond  sea,  and 
put  them  on  the  same  footing  as  others.  The  legislature  intended 
that  if  persons  beyond  sea  brought  an  action  against  a  person  who 
had  been  in  possession  twenty-one  years,  they  should  be  placed  in 
the  same  situation  as  others.  An  adverse  possession  of  twenty-one 
years  under  a  semblance  of  title,  will  protect  defendants  in  a  case 
of  this  nature.  It  would  have  been  much  better  if  the  plaintiffs 
had  applied  to  the  Orphans'  Court,  and  compelled  the  administra- 
tors of  Dr.  Andrew  Ledlie  to  a  settlement  of  their  accounts,  by 
which  course  they  could  have  ascertained  what  money  was  left 
after  paying  the  debts  due  by  the  deceased.  This  would  have  been 
their  better  course.  As  it  is,  we  think  they  have  misconceived 
their  remedy." 

Error  was  assigned  in  this  court,  in  the  opinion  of  the  court  be- 
low, on  the  eighth  point,  on  which  at  the  request  of  defendants' 
counsel,  they  instructed  the  jury,  and  the  question  was  argued  at 
December  Term,  1824. 

Barnes,  for  the  plaintiffs  in  error. 

The  plaintiffs  in  error  claim  under  the  will  of  Dr.  Ledlie,  and 
are  beyond  sea;  and  the  sole  point  in  dispute  is,  as  to  the  correct- 
ness of  the  opinion  of  the  Court  of  Common  Pleas,  upon  the  acts 
of  limitation  of  the  26th  of  March,  1785,  (Purd.  Dig.  420,)  and 
15th  of  March,  1815,  (Purd.  Dig.  422.)  By  the  second  section 
of  the  former  act,  the  right  of  entry  into  lands  is  taken  away  after 
the  expiration  of  twenty-one  years  next  after  the  title  of  the  claim- 
ant accrues;  giving  however,  in  the  third  section,  to  those  who 
then  had  title  of  entry,  fifteen  years  from  the  passage  of  the  act,  to 
enter  or  commence  a  suit.  The  fourth  section  saves  the  rights  of 
persons  under  certain  disabilities,  and  among  others  of  those  who 
are  beyond  sea,  and  gives  them  ten  years  after  coming  into  the 
United  States^  to  commence  an  action  or  make  an  entry.  The  act 
of  the  1  Ith  of  March,  1815,  repeals  the  fourth  section  of  the  act  of 
1785,  so  far  as  the  same  relates  to  persons  beyond  the  seas,  and 
from  and  without  the  United  Slates  of  America,  and  extends  the 
limitation  contained  in  the  second  section  of  that  act  to  persons  re- 
siding beyond  the  seas,  and  from  and  without  the  United  States 
of  America.  The  construction  given  by  the  court  below  to  the 
act  of  1815,  makes  it  act  retrospectively,  and  takes  away  immedi- 
ately the  title  of  persons  beyond  sea.  All  minor  rules  of  construc- 
tion must  give  way  to  the  great  principle  that  a  law  shall  not  act 
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retrospectively,  unless  it  be  so  expressly  declared.  This  principle 
is  as  old  as  the  common  law,  and  founded  on  the  immutable  basis 
of  natural  justice.  The  constitution  of  the  United  States  contains 
no  positive  prohibition  of  retrospective  laws,  the  term  ex  post 
facto,  being  in  strictness  applied  to  criminal  cases.  Colder  v.  Bull, 
3  Dall  391.  The  principle,  however,  is  no  less  applicable  to 
civil  cases.  CHASE,  J.,  in  giving;  his  opinion  in  that  case,  declares, 
that  all  laws  which  impair  vested  rights  are  retrospective  and  bad; 
while  PATTERSON,  J.,  wished  the  prohibition  of  the  constitution 
extended  to  all  retrospective  laws.  So  great  an  encroachment  upon 
natural  justice  are  such  laws  always  considered,  that  it  has  become 
a  fixed  and  invariable  rule  never  to  construe  a  statute  retrospec- 
tively, unless  it  be  positively  so  expressed.  Whitman  v.Hapgood, 
10  Mass.  Rep.  437.  Inhabitants  of  Somerset  v.  Inhabitants  of 
Dighton,  12  Mass.  Rep.  383.  Dash  v.  Vankleeck,  7  Johns.  477. 
We  say  that  the  extension  of  the  second  section  of  the  act  of  1785, 
by  the  act  of  IS  15,  is  to  operate  prospectively.  In  Pcnn  v.  Ing- 
ham,  Whart.  Dig.  422,  No.  26,  the  limitations  of  the  second  sec- 
tion of  the  act  of  1785,  were  decided  to  be  prospective,  and  to 
operate  on  future  disseisins.  And  where  an  old  law  is  revived  or 
re->enacted,  the  judicial  decisions  upon  it  are  to  be  regarded.  Tay- 
lor v.  Delancey,  2  C nines'  Cases  in  Er.  152.  Any  other  con- 
struction would  make  the  law  unconstitutional.  A  state  may  pass 
acts  of  limitation,  provided  they  are  not  wholly  retrospective,  but 
not  otherwise.  Some  courts  have  gone  further,  but  all  unite  in 
this  position.  Serg.  Con.  Law,352,  355.  6  Wheat.  131.  6  Hall's 
Law  Journ.  474.  1  Gall.  305.  This  is  a  matter  on  which  the 
legislature  cannot  legislate.  They  cannot  impose  a  limitation  on 
one  class  of  men  and  not  on  another.  The  constitution  declares 
that  no  man  shall  be  deprived  of  his  property,  but  by  the  law  of 
the  land;  but  a-statute  which  is  confined  to  a  class,  is  not  the  law 
of  the  land.  Whart.  Dig.  422. 

Scott  and  Binney,  for  the  defendants  in  error,  made  three 
points. 

1.  That  if  the  opinion  of  the  court  below  was  erroneous,  it  was 
expressed  in  the  abstract,  and  therefore  no  reason  for  reversing  the 
judgment. 

2.  That  the  opinion  was  not  erroneous. 

3.  That  upon  the  whole  record  the  judgment  for  the  defendants 
was  right. 

1.  It  is  first  to  be  decided,  whether  the  question  upon  the  act  of 
limitations  is  raised  upon  the  record  ?  It  does  not  appear  that  the 
plaintiffs  were  beyond  seas.  The  whole  case  depends  upon  the 
opinion  of  the  president,  there  being  no  statement  of  facts  or  bill 
of  exceptions  accompanying  the  record;  and  the  court  are  called 
upon  to  suppose  such  facts  as  are  necessary  to  give  rise  to  the 
question,  without  knowing  what  they  were  below.  An  opinion 
may  be  wrong  as  to  some  cases,  and  right  as  to  others:  but  unless 
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this  be  universally  wrong,  and  can  be  right  in  no  possible  case,  the 
judgment  cannot  be  reversed.  Even  if  the  opinion  be  generally 
wrong,  yet  if  it  be  not  so  in  reference  to  the  particular  case,  the 
judgment  must  stand.  If  the  opinion  be  wrong  in  the  abstract,  or 
in  the  particular  case,  yet  if  it  do  not  enter  into  the  judgment, 
it  is  no  cause  of  reversal.  It  is  for  error,  not  in  the  opinion,  but 
in  the  judgment,  that  the  court  will  reverse  it.  If  the  facts  in  the 
court  below  gave  rise  to  the  question,  on  the  act  of  limitations,  it 
was  the  business  of  the  party  excepting,  to  have  those  facts  proper- 
ly put  upon  the  record.  1  Serg.  4*  Ratvle,  305. 

2.  The  opinion  on  the  act  of  limitations  was  right.  The  act  of 
17S5  affects  no  right:  it  only  restrains  the  remedy;  a  characteristic 
of  all  acts  of  limitations,  which  in  taking  away  the  remedy  leave  the 
rights  as  they  were.  Before  the  act  of  1785,  a  man  might  declare 
upon  his  seizin  within  sixty  years,  but  that  act  cut  him  down  to 
twenty-one  years,  the  right  to  do  which  was  never  denied  to  the 
legislature.  The  first  act  of  limitations  in  England  is  the  statute 
of  Merton,  20  H.  3,  c.  8,  (1  Ruff.  Stat.  19,)  in  the  year  1285, 
which  reduced  the  remedy  in  a  writ  of  right  from  the  time  of 
Henry  1st  to  the  time  of  Henry  2d;  thus  abridging  it  fifty-four 
years.  This  statute  was  without  any  saving  clause,  and  went  into 
operation  the  year  after  it  was  passed.  The  statute  of  Merton,  1  E. 
3,  c.  3S,  again  limited  the  writ  of  right  to  the  time  of  Richard 
1st,  who  ascended  the  throne  in  1189.  The  statute  of  32  H.  S, 
c.  2,  in  1540,  (1  Ruff.  Stat.  274,)  fixed  the  limitation  of  a  writ 
of  right  at  sixty  years,  with  a  saving  of  six  years,  by  the  seventh 
section,  to  persons  then  having  rights.  Stat.  21  Jac.  1,  c.  16,  limits 
certain  actions  to  twenty  years.  These  statutes  are  referred  to,  to 
show,  that  the  legislature  have  always  considered  themselves  autho- 
rised to  pass  acts  of  limitations,  giving  or  withholding  saving 
clauses  as  they  deemed  expedient.  They  are  statutes  of  repose, 
and  always  to  be  favoured.  There  must  be  an  express  gift  of  time 
by  positive  enactment,  or  a  party  embraced,  by, the  limitation  is 
not  entitled  to  it.  Stowell  v.  Zouch,  Plowcl.  369.  Prideaux  v. 
fVebber,  1  Lev.  31.  Stokes  v.  Berry,  2  Sulk.  422.  3  Johns.  Ch.  R. 
142.  17  Ves.  89.  M'lver  v.  Ragan,  2  Wheat.  29.  2  Sh.  $  Lef. 
630,  640.  Simon  v.  Gibson,  1  Yeates,  292.  3  Yeales,  292.  Wal- 
Hs  v.  Duffield,  2  Serg.  4*  Rawle,  521.  A  history  of  our  own  acts 
of  limitation,  will  show  that  many  of  them  were  retrospective. 
By  the  act  of  1705,  (Purd.  iJig.  419,)  seven  years'  possession 
gave  title,  and  the  act  took  effect  instanter.  The  act  of  the  27th 
of  March,  1713,  (Purd.  Dig.  419,)  which  imposed  limitations 
on  personal  actions,  took  effect  in  twenty-eight  days.  The  act  of 
the  28th  of  May,  1715,  1  Sm  L.  96,  which  limited  an  action  on 
a  promissory  note  to  six  years,  was  retrospective.  The  terms  of 
the  act  of  the  21st  of  March,  1772,  1  Sm.  L.  866,  are  broad 
enough  to  make  it  retrospective,  and  it  contains  no  saving  clause. 
The  act  of  the  17th  of  dprif,  1791.  3  Sm.  L.  34.  and  the  5th  of 
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Jlpril,  1797,  3  Sm.  L.  297,  are  of  the  same  character.  The  act 
of  the  26th  of  March,  17S5,  Purd.  Dig.  420,  is  remarkable  for 
containing  all  the  varieties  of  limitations,  with  savings  as  to  some, 
and  with  none  as  to  others.  The  second  section  is  retrospective, 
and  without  a  saving.  The  third  section  gives  fifteen  years, 
to  persons  then  having  a  right  of  entry,  to  commence  an  action. 
The  fourth  contains  a  saving  in  favour  of  lunatics  and  others. 
The  fifth  is  as  retrospective  as  the  second,  and  contains  no  saving 
except  as  to  Indian  hostilities,  and  the  sixth  section,  as  to  penal 
actions,  is  likewise  retrospective.  There  is  no  good  reason  for  an 
exception  in  favour  of  persons  beyond  sea.  Such  savings  have 
been  introduced  from  a  blind  submission  to  foreign  precedents. 
Infants,  feme  covert,  persons  non  compotes  mentis  and  in  prison, 
recommmend  themselves  to  the  humanity  and  wisdom  of  the  legis- 
lature; but  absentees  are  under  a  voluntary  disability,  which  it  is 
in  their  own  power  to  remove.  The  exception  in  their  favour  is  a 
relic  of  ancient  times,  when  passing  the  ocean  was  dangerous,  and 
is  entirely  unnecessary  in  the  present  state  of  the  world. 

The  act  of  1815  creates  no  limitation.  It  repeals  that  part  of 
the  act  of  17S5  which  relates  to  persons  beyond  sea  immediately, 
and  extends  to  them,  immediately,  the  limitation  contained  in  the 
second  section  of  that  act.  It  is  susceptible  of  but  one  construction, 
and  that  must  prevail  unless  prohibited  by  the  constitution.  The 
general  injustice  of  retrospective  laws  is  fully  admitted.  It  is  ad- 
mitted also,  that  if  any  reasonable  construction  can  be  given,  by 
which  a  retrospective  operation  can  be  avoided,  that  construction, 
will  be  adopted;  but  if  that  cannot  be  done,  the  court  will  not  le- 
gislate. They  may  declare  the  law  void,  because  it  is  unconstitu-r 
tional,  but  not  because  it  is  unjust.  That  is  a  matter  which  belongs 
to  the  legislature.  An  act  must  be  construed  retrospectively,  if  it 
be  impossible  to  give  it  any  other  interpretation.  Chancellor  of 
Oxford's  Case,  10  Rep.  55.  If  this  act  cannot  be  construed  other- 
wise than  retrospectively  without  absurdity,  the  court  must  do  so, 
or  choose  between  making  a  law  and  declaring  this  void  on  consti- 
tutional.grounds.  The  plain  unforced  meaning  of  the  act  of  1815, 
takes  away  the  saving  of  the  act  of  1785,  exactly  as  if  it  had  never 
existed.  The  first  section  of  that  act  had  been  settled  by  this  court 
to  be  retrospective,  and  that  was  known  to  the  legislature  when 
they  passed  the  act  of  1815.  The  act  of  1815  is  not  unconstitu- 
tional. The  constitution  does  not  prohibit  the  enactment  of  retro- 
spective acts  of  limitation.  Irwin  v.  Nicholls,  1  Yeates,  294. 
4  Serg.  £  Rawle,  364.  Commonwealth  v.  Bird,  12  Mass.  Rep. 
443.  The  act  of  assembly  puts  all  persons  on  the  same  footing, 
and  only  takes  away  a  privilege  previously  given  to  persons  ber 
yond  sea.  It  is  not  an  ex  post  facto  law,  within  the  constitution 
of  the  United  States,  as  was  decided  in  Colder  v.  Bull,  a  case  in 
principle  like  this.  It  does  not  impair  the  obligation  of  contracts. 
Jt  does  not  apply  to  contracts,  by  which  is  meant  those  obligations 
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between  man  and  man,  which  among  lawyers  are  called  contracts. 
Sturges  v.  Crowninshieid,  4  Wheat.  206.  The  constitution  of 
Pennsylvania  carries  the  prohibition  on  this  subject  no  further 
than  that  of  the  United  States.  It  does  not  forbid  the  passage 
of  a  retrospective  law;  and  where  not  restrained  by  the  constitu- 
tion, the  legislature  is  supreme ;  not  in  point  of  conscience,  be- 
cause there  is  but  one  law  for  that ;  but  as  regards  the  tribunal 
which  is  to  decide  upon  what  is  against  conscience.  If  this  court 
declare  a  law,  not  prohibited  by  the  constitution  void,  because  it 
is  contrary  to  natural  justice,  it  will  be  the  first  time  such  a  thing 
has  ever  been  done. 

3.  The  error,  if  committed,  was  immaterial,  because  it  appears 
by  the  record  that  the  plaintiffs  could  not  recover.  Mr.  Ross  held 
lots  No.  77,  78,  and  79,  under  a  sheriff's  sale,  and  the  Messrs. 
Penn  conveyed  the  legal  title  of  77  and  78  to  him  and  of  No.  80 
to  Mr.  Sitgreaves,  Dr.  Ledlie  having  but  an  equity.  They  re- 
leased the  ground  rent  on  No.  79  to  Mr.  Ross.  In  No.  80  Dr. 
Ledlie  had  no  title.  In  No.  79  he  had  title  from  the  Penns  on 
ground  rent.  In  77  and  78  he  had  a  right  of  pre-emption,  having 
paid  no  purchase  money.  The  court  below  decided,  that  the 
plaintiffs  having  but  an  equity,  were  bound  to  tender  what  Messrs. 
Sitgreaves  and  Ross  had  paid,  before  suit  brought.  If  this  in- 
struction was  right,  and  we  say  it  was,  the  plaintiffs  could  not  re- 
cover. Numan  v.  Tapp,  5  Sinn.  73.  Brown  v.  Downing,  4 
Serg.  4«  Rawle,  498. 

£arnes,  in  reply,  did  not  deny  the  right  of  the  legislature  to 
pass  laws  partially  retrospective,  but  observed  that  from  the  ear- 
liest periods  of  legislation  no  statute  had  ever  been  passed  whose 
effect  was  wholly  retrospective.  He  put  the  case  upon  the  con- 
struction of  the  law  and  upon  the  constitution,  but  argued  that  the 
court  were  not  compelled  to  decide  upon  the  constitutional  ques- 
tion, because  the  law  might  fairly  be  so  construed  as  to  avoid  it. 
When  the  act  of  1S15  was  passed,  no  statute  of  limitations  had 
attached  or  operated  on  persons  beyond  sea.  By  that  act  the 
limitation  of  the  second  section  of  the  act  of  1785  was  extended 
to  them.  The  second  and  third  sections  of  the  act  of  1785  form 
one  limitation,  with  this  qualification  ;  that  persons  then  having 
right,  should  have  fifteen  years  to  prosecute  their  claims,  and 
when  the  fourth  section  was  repealed  as  to  persons  beyond  sea, 
and  the  limitation  of  the  second  section  extended  to  them,  the 
qualification  of  fifteen  years  in  favour  of  existing  rights,  was  like- 
wise extended. 

2.  The  question  upon  the  act  of  limitations  did  arise  and  was 
material  to  the  case.     The  counsel  for  the  defendants  brought  it 
before  the  court,  by  the  question  proposed  by  them,  and  the  judge 
ruled  the  law  as  arising  in  the  case,  and  took  it  from  the  jury. 
His  opinion  assumes  the  fact  that  the  plaintiffs  were  beyond  sea. 

3.  Whether  there  was  a  tender  or  not ;  whether  the  defendants 
had  the  legal  title  or  not,  and  whether  they  had  paid  any  money 
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which  ought  to  have  been  tendered  by  the  plaintiffs,  are  facts  not 
appearing  on  the  record,  and  therefore  no  argument  can  be  drawn 
from  them. 

The  same  question,  upon  the  acts  of  limitations,  arising  in  the 
case  of  Thomas  v.  Ostler,  a  writ  of  error  to  Delaware  county, 
another  argument  was,  on  the  6th  of  jJpril,  1825,  heard  upon  the 
point,  by  B.  Titghman,  for  the  plaintiff  in  error,  and  Joseph 
Hemphill,  for  the  defendant  in  error. 

On  this  day  the  judges  delivered  their  opinions  seriatim. 

TILGHMAN,  C.  J.  This  is  an  action  of  ejectment  for  four  lots  in 
the  borough  of  Easton,  in  Northampton  county,  distinguished 
on  the  plot  of  the  town,  by  the  numbers  77,  78,  79,  and  80.  The 
plaintiffs  claimed  an  undivided  moiety  of  the  said  lots,  and  made 
title  under  the  will  of  Dr.  Jlndrew  Ledlie,  deceased.  The  princi- 
pal question  in  the  cause  was,  whether  the  plaintiffs,  who  resided 
m  Ireland,  were  barred  of  their  action,  by  the  act  of  limitations, 
passed  the  26th  of  March,  1785,  and  the  supplement  thereto, 
passed  the  15th  of  March,  1815.  Before  I  proceed  to  the  consi- 
deration of  those  acts,  it  will  be  necessary  to  make  a  few  prelimi- 
nary observations.  Some  doubts  were  thrown  out  by  the  counsel 
for  the  plaintiffs,  whether,  under  the  construction  contended  for 
by  the  counsel  for  the  defendants,  the  supplementary  act  in  ques- 
tion would  not  be  contrary  to  the  constitution  of  the  United 
States  and  the  state  of  Pennsylvania;  and  whether,  in  such  case, 
this  court  should  not  declare  it  to  be  void.  But,  as  I  do  not  adopt 
the  construction  alluded  to,  no  constitutional  question  can  afise. 
At  the  same  time,  it  may  be  expected,  that  I  should  express  my 
opinion,  as  to  what  would  be  the  duty  of  the  court,  if  a  case  should 
be  brought  before  them,  in  which  they  were  clearly  of  opinion, 
that  an  act  of  assembly  was  made  in  violation  of  the  constitution 
of  the  state  or  of  the  United  States.  I  shall  not  enter  into  an 
argument  on  that  point,  as  it  is  not  brought  before  us,  for  judg- 
ment. It  will  be  sufficient  to  say,  that  I  adhere  to  the  opinion 
which  I  have  frequently  expressed,  that  when  a  judge  is  convinced, 
beyond  doubt,  that  an  act  has  been  passed  in  violation  of  the  con- 
stitution, he  is  bound  to  declare  it  void,  by  his  oath,  by  his  duty 
to  the  party  who  has  brought  the  cause  before  him,  and  to  the 
people,  the  only  source  of  legitimate  power,  who,  when  they 
formed  the  constitution  of  the  state,  expressly  declared  that  cer- 
tain things  llwere  excepted  out  of  the  general  powers  of  govern- 
ment, and  should  for  ever  remain  inviolate."  The  people  de- 
clared, also,  on  their  adoption  of  the  constitution  of  the  United 
Slates,  "  that  it  should  be  the  supreme  law  of  the  land,  and  that 
the  judges  in  every  state  should  be  bound  thereby,  any  thing  in 
the  constitution  or  laws  of  any  state  to  the  contrary  notwithstand- 
ing." Upon  this  subject  I  have  never  entertained  but  one  opinion, 
which  has  been  strengthened  by  reflection,  and  fortified  by  the 
concurring  sentiments  of  the  Supreme  Court  of  the  United  States, 
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as  well  as  of  lawyers,  judges,  and  statesmen  of  the  highest  stand- 
ing in  all  parts  of  the  United  States  of  America.  Nevertheless, 
the  utmost  deference  is  due  to  the  opinion  of  the  legislature, — so 
great,  indeed,  that  a  judge  would  be  unpardonable,  who,  in  a  doubt- 
ful case  should  declare  a  law  to  be  void.  Let  this  suffice  for  the 
present  occasion.  Should  a  case  arise,  in  which  I  shall  think  my- 
self bound  to  decide  against  the  validity  of  an  act  of  assembly,  I 
shall  be  prepared  to  give  my  reasons. 

The  next  remark  which  I  have  to  make»  is,  that  the  defendants' 
counsel  put  a  construction  on  the  supplement  to  the  act  of  limita- 
tions, which,  applied  to  the  present  cause,  is  totally  retrospective. 
Colour  it  as  you  please,  it  amounts  to  this;  that  a  person  beyond 
sea,  who  had  a  right  of  entry  immediately  before  the  passing  of 
the  supplement,  was  deprived  of  it,  the  moment  it  was  passed. 
Such  a  violation  of  the  principles  of  natural  justice,  is  not  to  be  at- 
tributed to  the  legislature,  without  the  most  clear  and  positive  ex- 
pressions. I  grant,  that  the  limitations  of  action  is  necessary.  So- 
ciety could  not  exist  without  it.  But  it  would  be  contrary  to  the 
spirit  of  legislation  in  Pennsylvania,  from  the  date  of  its  charter 
to  the  statute  in  question,  to  deprive  a  man  of  his  right  to  land, 
instantaneously,  under  a  pretence  of  limiting  the  period  within 
which  he  should  bring  his  action.  The  defendants'  counsel,  how- 
ever, have  endeavoured  to  show,  that  retrospective  acts  of  limita- 
tion have  been  heretofore  made;  and  if  they  have,  it  would  cer- 
tainly afford  some  ground  for  the  argument,  that  it  was  intended 
to  give  a  retrospective  operation  to  the  act  before  us.  It  is  neces- 
sary, therefore,  to  examine  the  laws  which  they  ha.ve  cited.  The 
first  is  an  act  passed  in  the  year  1705,  (1  Sm.  L.  48.)  "Seven 
years'  quiet  possession  of  lands  within  this  province,  which  were 
first  entered  on  upon  an  equitable  right,  shall  for  ever  give  an  un- 
questionable title  to  the  same,  against  all,  during  the  estate  where- 
of they  are  or  shall  be  possessed, .except  in  cases  of  infants,  mar- 
ried women,  lunatics,  and  persons  not  residing  within  this  province 
or  territories."  Here,  we  see,  are  express  savings  of  the  rights 
of  absent  persons,  and  others  under  disabilities.  And,  as  to  all 
others,  I  do  not  apprehend  that  the  law  was  meant  to  be  retro- 
spective; for  why  should  so  much  care  be  taken  of  absentees,  while 
the  rights  of  those  who  remained  within  the  province,  were  disre- 
garded? The  construction  should  be,  that  seven  years'  possession, 
subsequent  to  the  act,  should  give  title. 

Next  is  an  act  for  limitation  of  personal  actions,  passed  the  27lh 
of  March,  1813,  (1  Sm.  L.  76.)  This  law  is  clearly  prospective, 
although,  in  some  instances,  but  a  short  time  is  given  for  com- 
mencing an  action.  It  therefore  does  not  answer  the  purpose  of 
the  defendants'  argument.  We  then  have  an  act,  passed  the  2Sth 
of  May,  1715,  (1  Sm.  L.  91,)  by  which  an  action  was  given  to 
the  assignee  of  a  promissory  note,  in  his  own  name,  provided  the 
suit  be  brought  within  six  years  from  the  time  the  cause  of  action 
accrued.  This  cannot  fairly  be  called  a  retrospective  limitation. 


March,  1825.]  OF  PENNSYLVANIA.  341 

x 

(Eakin  and  others  v.  Raub  and  others.) 

If  the  act  had  not  been  passed,  an  action  might  have  been  brought 
in  the  name  of  the  payee  of  the  note,  for  the  use  of  the  holder,  at 
any  time  within  S\K  years  from  the  accruing  of  the  cause  of  action. 
If  the  holder  suffered  the  limited  time  to  expire,  without  suit,  be- 
fore the  passing  of  the  act,  it  was  his  own  fault,  and  the  act  placed 
him  in  no  worse  a  situation  than  he  was  before.  But,  at  all  events, 
when  a  law  gives  a  man  the  right  of  suing  in  his  own  name,  which 
he  had  not  before,  it  may  give  it  on  such  terms  as  the  legislature 
thinks  proper  to  prescribe.  It  is  the  case  of  a  right  given,  not  a 
right  taken  away. 

By  the  act  of  the  4th  of  April,  1797,  (3  Sm.  L.  296,)  actions 
against  sureties  in  certain  bonds  given  by  executors  and  adminis- 
trators, are  limited  to  seven  years  from  the  date  of  the  bonds.  But 
as  these  were  bonds  to  be  given  after  the  passing,  and  in  pursuance 
of  the  act,  its  operation  could  not  be  retrospective.  The  defend- 
ants' counsel  have  cited  also  the  act  of  the  ISth  of  April,  1791, 
(3  Sm.  L.  34,)  which  limits  writs  of  error  to  seven  years  from 
the  time  of  the  entry  of  judgment,  which  might,  in  some  instances, 
(where  judgments  had  been  rendered  seven  years  before  the  pass- 
ing of  the  law,)  be  an  immediate  bar  to  a  writ  of  error.  It  ap- 
pears, however,  that  in  this  act,  there  is  a  saving  in  favour  of  in- 
fants, femes  covert,  persons  non  compotes  mentis,  and  those  who 
were  out  of  the  United  States  of  America.  Besides,  writs  of 
error  stand  on  a  very  different  footing  from  actions  for  the  reco- 
very of  vested  rights.  One  who  has  title  to  land,  and  is  dispos- 
sessed, has  a  right,  to  enter  or  prosecute  an  action.  But  a  man 
against  whom  judgment  has  passed,  has  no  right  to  a  writ  of  error, 
but  on  such  terms  as  the  legislature  will  grant.  He  had  an  oppor- 
tunity of  defending  himself  before  judgment;  and  the  benefit  of  a 
rehearing,  or  a  writ  of  error,  is  matter  of  favour,  rather  than  of 
right,  and  to  be  regulated  by  the  legislature,  according  to  their 
ideas  of  expediency  and  policy.  It  would  take  up  too  much  time 
logo  through  all  the  British  statutes  of  limitation;  but,  in  gene- 
ral, it  may  be  safely  asserted,  that  persons  who  claim  a  right  to 
land  have  not  been  bound,  without  an  allowance  of.  some  time  to 
commence  their  actions.  Until  the  passing  of  our  act  of  the  26th 
of  March,  17S5,  the  period  of  sixty  years,  under  the  English 
statute  of  Hen.  8,  was  our  limitation  of  action  for  the  recovery 
of  real  estate.  This  was  certainly  an  unreasonable  length  of  time, 
and  to  reduce  it  to  narrower  bounds  was  the  object  of  the  act  of 
March,  1785,  and  its  supplement,  which  I  am  now  about  to  con- 
sider. Upon  their  construction,  the  case  before  us  depends. 

By  the  second  section  of  the  act  of  1785,  the  entry  into  lands, 
or  prosecution  of  an  action  for  the  recovery  thereof,  was  limited 
to  twenty-one  year's*  from  the  time  when  the  title  first  descend- 
ed or  accrued  to  the  plaintiff,  or  his  ancestors  under  whom  he 
claimed.  But,  as  this  would  have  been  an  immediate  bar  to 
many  persons,  who,  trusting  to  the  statute  of  Hen.  8.  had  suffered 
twenty-one  years  to  elapse,  without  entry  or  action, — to  avoid  this 
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injustice,  the  third  section  contained  a  proviso,  as  follows:  "that 
any  person  or  persons  now  having  right  or  title  of  entry  as  afore- 
said, and  the  heir  or  heirs  of  such  person  or  persons,  may,  within 
fifteen  years  from  this  time,  enter  or  commence  any  action  or  suit, 
as  he,  she,  or  they,  or  his,  her,  or  their  ancestors  or  predecessors 
might  have  done,  before  the  passing  of  this  act." 

These  two  sections  are  inseparable.  The  second,  without  the 
third,  would  work  injustice.  Taken  together,  they  form  a  whole 
replete  with  good  sense  and  equity.  Twenty-one  years  were  to  be 
the  general  period  of  limitation;  but  in  no  instance  was  a  man  to 
be  debarred  of  his  right,  without  an  allowance  of  at  least  fifteen 
years  to  prosecute  it.  Still  the  system  was  incomplete.  There 
were  cases,  in  which  persons  were  under  disabilities  of  infancy, 
or  unsoundness  of  mind,  or  were  beyond  the  seas,  or  without  the 
United  States  of  America,  when  their  title  first  accrued,  and  un- 
der such  circumstances  it  would  be  hard  not  to  allow  them  some 
indulgence.  Indulgence  therefore  was  granted,  in  the  fourth  sec- 
tion, by  which  it  was  enacted,  "  that  such  person  or  persons,  and 
the  heir  or  heirs  of  such  person  or  persons,  shall,  and  may,  not- 
withstanding the  said  twenty-one  years  be  expired,  bring  his  or 
their  action,  or  make  his  or  their  entry,  as  he,  she,  or  they  might 
have  done  before  the  passing  of  this  act,  so  as  such  person  or  per- 
sons, or  the  heir  or  heirs  of  such  person  or  persons,  shall,  within  ten 
years  next  after  attaining  full  age,  discoverture,  soundness  of  mind, 
enlargement  out  of  prison,  or  coming  into  the  said  United  States 
take  benefit  of,  or  sue  for  the  same,  and  no  time  after  the  said  ten 
years." 

This  act  was  extremely  liberal,  indeed  too  liberal  to  persons  out 
of  the  United  States,  at  the  expense  of  those  who  resided  in  Penn- 
sylvania. Considering  the  facility  of  intercourse  between  Europe 
and  iftmerica,  it  was  a  grievance  that  our  citizens,  residing  among 
us,  should  have  no  protection  against  the  interminable  claims  of 
absentees  or  foreigners,  who  were  too  careless  to  look  into  or  pro- 
secute their  rights.  Those  people  could  have  no  reason  to  com- 
plain, if  they  were  put  on  the  same  footing  with  persons  residing 
in  the  United  States.  But,  as  they  might  have  delayed  the  pro- 
secution of  their  actions,  on  the  faith  of  the  act  of  1785,  it  would 
have  been  most  unjust  to  bar  them,  without  allowing  a  reasonable 
time  to  assert  their  claims;  and  as  to  what  should  be  deemed  a  rea- 
sonable time,  the  act  of  1785,  which  gave  fifteen  years,  might  fur- 
nish a  good  precedent.  Such,  I  apprehend,  were  the  sentiments 
of  the  legislature,  when  they  passed  the  supplementary  act  of  the 
llth  of  March)  1815,  (6  Stat.  Law,  277.)  This  is  a  short  act,  in 
the  following  terms:  "That  the  provision  contained  in  the  fourth 
section  of  the  act  to  which  this  is  a  supplememv  so  far  as  the  same 
relates  to  persons  beyond  the.  sea,  and  from  and  without  the 
United  States  of  America,  be,  and  the  same  is  hereby  repealed, 
and  that  the  limitation  contained  in  the  second  section  of  the  said 
act,  be,  and  the  same  is  hereby  extended  to  persons  residing  be- 
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yond  the  seas,  and  from  and  without  the  United  States  of  %/2me- 
rica,  any  law  to  the  contrary  notwithstanding.1'  Here,  we  see, 
are  two  provisions,  by  one  of  which  the  benefit  of  the  fourth  sec- 
tion of  the  original  act,  was,  in  future,  taken  away  from  persons 
\vithout  the  Untied  States,'  and  by  the  other,  the  limitation  con- 
tained in  the  second  section  was  extended  to  the  same  persons.  This 
was,  in  substance,  throwing  a  new  provision  into  the  second  sec- 
tion, which  could  not  be  done  without  flagrant  injustice,  unless  it 
remained  connected  with  the  third  section,  and  then  all  would  be 
right.  Keeping  up  this  connexion,  the  law  would  stand  thus.  All 
persons  residing  without  the  United  States,  must  prosecute  their 
claims  within  twenty-one  years  from  the  time  their  titles  first  de- 
scended or  accrued:  but  inasmuch  as  some  of  them  may  have  de- 
layed such  prosecution,  on  the  faith  of  the  act  of  17S5,  for  twenty- 
one  years  next  preceding  this  supplementary  act,  or  for  so  great  a 
part  of  twenty-one  years,  as  would  leave  them  less  than  fifteen 
years  for  the  prosecution  of  their  actions,  or  making  their  entry, 
all  such  shall  have  fifteen  years  from  the  passing  of  this  supple- 
ment. And  what  is  the  objection  to  this  construction  ?  No  other, 
than  that  the  fifteen  years  mentioned  in  the  third  section,  have  run 
out  before  the  passing  of  the  supplement.  True,  they  had;  but  as 
a  new  clause  was  introduced,  by  the  supplement,  into  the  second 
section,  by  which,  for  the  first  time,  it  was  made  expressly  to  ope- 
rate against  persons  residing  out  of  the  United  States,  there  is 
great  reason  to. conclude,  that  the  intent  of  the  legislature  was,  to 
proceed  on  the  same  principles  of  equity  by  whicli  their  predeces- 
sors were  governed,  which  could  not  be  done  without  considering 
the  words,  now  having  right  in  the  third  section,  as  re-enacted, 
so  far  as  regarded  persons  out  of  the  United  States;  and  thus  the 
fifteen  years  would  recommence,  as  to  those  persons,  at  the  date  of 
the  supplement.  Under  this  construction  of  the  two  acts,  we  have 
a  system  of  limitation,  prudent,  fair,  and  honest,  which  is  more 
than  can  be  said  of  the  construction  contended  for  by  the  defend- 
ants. I  am  of  opinion,  therefore,  that  the  judge  of  the  Court  of 
Common  Pleas  was  in  error,  when  he  declared  that  the  plaintiffs 
were  barred  by  the  act  of  limitation.  But  it  is  objected,  that  sup- 
posing there  was  error,  still  the  judgment  ought  not  to  be  reversed, 
because  the  point  on  the  statutes  of  limitation  did  not  arise,  as  it 
does  not  appear  on  the  record  that  the  plaintiffs  were  not  within, 
the  United  Slates.  If  the  point  did  not  arise,  it  is  very  sin- 
gular that  the  defendants'  counsel  should  have  requested  the 
court  to  give  their  opinion  on  it,— that  the  court  did  give  their 
opinion  in  favour  of  the  defendants,  who  had  the  full  benefit  of  it 
with  the  jury, — and  that  the  court  should  have  certified,  that  the 
opinion  so  given  was  excepted  to  by  the  plaintiffs.  The  truth  is, 
that  the  record  has  come  up  in  very  bad  condition.  We  have  not 
the  evidence,  except  as  it  may  be  gleaned  from  a  very  imperfect 
sketch  in  the  judge's  charjre.  But  such  as  it  is,  we  must  shut  our 
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eyes  very  close,  not  to  perceive  that  the  judge  assumed  it  as  a  fact, 
that  the  plaintiffs  were  beyond  the  seas.  There  is  enough,  there- 
fore, to  satisfy  us,  that  the  question  on  the  acts  of  limitation  did 
arise,  and  was  important  in  the  cause.  The  opinion  of  the  court 
below,  was  also  asked,  and  given,  on  several  other  points  stated  in 
the  record.  The  defective  state  of  the  facts  on  which  those  points 
were  decided,  renders  it  difficult  for  this  court  to  form  a  satisfac- 
tory judgment.  All  that  I  ca.n  say  is,  that  upon  such  facts  as  do 
appear,  I  do  not  perceive  any  error  in  the  opinion  of  the  judge, 
except  as  regards  the  acts  of  limitation.  There,  I  think  there  was 
manifest  error,  for  which  the  judgment  should  be  reversed,  and  a 
venire  de  novo  awarded. 

GIBSON,  J.  Whether  there  are  equitable  objections  to  the  plain- 
tiffs' recovery,  as  respects  a  part  of  the  premises,  I  am  unable  to 
say.  The  statement  of  the  case  in  the  charge  is  by  no  means  a 
full  one;  and  we  know  not  what  sort  of  title  might  be  shown  on 
another  trial.  But  those  objections  would  go  only  to  a  part;  and 
this  leads  to  the  point  in  the  assignment  of  error — the  operation  of 
the  act  of  the  llth  of  March,  1815,  on  the  act  of  the  26th  of  March, 
1785. 

That  it  was  the  actual  intent  of  the  legislature  to  interpose  an 
immediate  bar,  will,  I  think,  be  admitted.  A  simple  repeal  of  the 
saving,  would  have  sufficiently  indicated  such  an  intent.  But  the 
repealing  act  goes  further,  and  in  express  terms  calls  into  imme- 
diate operation  the  limitation  in  the  second  section  of  the  original 
act,  without  containing  a  word  on  the  subject  of  the  third  section 
which  had  become  obsolete,  but  which  is  now  said  to  be  revived. 
To  those  who  had  a  right  of  entry  in  1785,  but  remained  absent 
one  and  twenty  years,  that  section  gave  fifteen  years  from  the  pe- 
riod of  their  arrival  here.  How  then  can  we  say,  that  it  is  to  be 
considered  as  re-enacted  in  terms,  with  modifications,  to  adapt  it 
to  the  circumstances  of  those  who  had  a  right  of  entry  in  1815, 
(for  that  is  the  argument,)  when  the  repealing  act  contains  not  a 
syllable  on  the  subject?  If  the  legislature  had  intended  to  revive 
this  section,  its  meaning  would  have  been  expressed  in  terms.  But 
what  is  there  to  give  rise  even  to  a  suspicion  of  such  an  intent? 
Nothing  but  the  apparent  hardship  of  suddenly  withdrawing  the 
protection  extended  to  the  absent  owner,  after  having  induced  him 
to  trust  to  it  as  a  permanent  safeguard.  But  no  impediment  to  the 
immediate  pursuit  of  his  claim  was  thrown  in  his  way,  and  the 
legislature  gave  no  pledge  that  what  was  entirely  gratuitous  at 
tirst,  should  be  continued  a  single  day.  It  was  not  only  gratuitous, 
but  unjust  to  our  own  citizens  who  remained  at  home  to  cultivate 
and  defend  the  soil.  Of  all  the  disabilities  originally  provided  for, 
absence  is  entitled  to  least  indulgence,  as  it  is  always  incurred 
voluntarily;  for  if  it  were  occasioned  by  coverture,  infancy,  in- 
sanity, or  imprisonment,  any  of  these,  \vithout  absence  superadded« 
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would  be  sufficient  for  every  purpose  of  protection.  Kvery  other 
disability  interposes  an  actual  impediment;  this  does  not:  and  if  an, 
absent  owner  will  remain  abroad,  without  providing  an  agent  to  at- 
tend to  his  business  at  home,  he  should  take  the  consequences.  In 
repealing  the  saving  without  provision  for  existing  cases,  there- 
lore,  I  discover  no  hardship.  It  is  obvious,  this  saving  was  origi- 
nally introduced  from  a  servile  imitation  of  the  fifHith  statute, 
and  not  from  any  consideration  of  its  justice  or  policy;  and  the  re- 
peal of  an  obnoxious  provision,  creates  no  obligation  to  substitute 
any  thing  as  an  equivalent;  nor  is  it  probable  the  legislature  would 
be  disposed  to  do  so.  But  were  the  repeal  even  positively  unjust, 
what  right  would  we  have  to  construe  the  act  so  as  to  frustrate  its 
object?  Under  very  particular  circumstances,  a  court  may  pro- 
perly supply  details  that  are  necessary,  to  prevent  the  plain  and 
admitted  intent  of  the  legislature  from  failing  of  effect.  Something 
like  this  was  done  in  Wain  v.  Shearman,  (S  Serg.  &>°  Rawle,  359,) 
and  in  Pennock  v.  Hart,  (8  Serg.  8?  Rawle,  369.)  But  in  the 
former  of  these  cases,  it  is  impossible  to  doubt,  that  in  passing  the 
act  for  the  sale  of  unseated  land  for  taxes,  the  intention  was,  in 
any  event,  to  secure  to  the  original  owner,  a  right  to  contest  the 
regularity  of  the  sale,  within  five  years  from  the  time  when  an 
ejectment  might  first  have  been  brought  against  the  purchaser;  and 
that  in  afterwards  abolishing  the  old  form  of  ejectment,  by  which 
an  action  could  have  been  brought  for  vacant  land,  there  was  no 
intention  to  impair  this  right;  and  it  is  clear  the  actual  intent  of 
the  legislature  would  have  been  frustrated  by  any  other  construc- 
tion. The  other  case  was  within  the  letter,  but  not  within  the 
spirit  of  the  act;  but  I  am  less  confident  of  the  soundness  of  that 
decision,  than  when  it  was  pronounced.  In  the  case  before  us,  I 
find  no  reason  to  say  that  the  third  section  of  the  act  of  17S5,  is 
substantially  re-enacted  by  the  act  of  1715. 

But  it  is  said,  that  without  it,  the  latter  act  would  be  unconstitu- 
tional; and,  insteao*  of  controverting  this,  I  will  avail  myself  of  it 
to  express  an  opinion  which  I  have  deliberately  formed,  on  the 
abstract  right  of  the  judiciary  to  declare  an  unconstitutional  act  of 
the  legislature  void. 

It  seems  to  me  there  is  a  plain  difference,  hitherto  unnoticed, 
between  acts  that  are  repugnant  to  the  constitution  of  the  parti- 
cular state,  and  acts  that  are  repugnant  to  the  constitution  of  the 
United  States ;  my  opinion  being,  that  the  judiciary  is  bound  to 
execute  the  former,  but  not  the  latter.  I  shall  hereafter  attempt 
to  explain  this  difference,  by  pointing  out  the  particular  provisions 
in  the  constitution  of  the  United  States  on  which  it  depends.  I 
am  aware,  that  a  right  to  declare  all  unconstitutional  acts  void, 
without  distinction  as  to  either  constitution,  is  generally  held  as 
a  professional  dogma;  but,  I  apprehend,  rather  as  a  matter  of  faith 
than  of  reason.  I  admit  that  I  once  embraced  the  same  doctrine, 
but  without  examination,  and  I  shall  therefore  state  the  arguments 
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that  impelled  me  to  abandon  it,  with  great  respect  tor  those  by 
whom  it  is  still  maintained.  But  I  may  premise,  that  it  is  not  a  little 
remarkable,  that  although  the  right  in  question  has  all  along  been 
claimed  by  the  judiciary,  no  judge  has  ventured  to  discuss  it,  except 
Chief  Justice  MARSHALL,  (in  Marbury  v.  Madison,\  Crunch,  1 76,) 
and  if  the  argument  of  a  jurist  so  distinguished  for  the  strength  of 
his  ratiocinative  powers  be  found  inconclusive,  it  may  fairly  beset 
down  to  the  weakness  of  the  position  which  he  attempts  to  defend. 
Si  Pergama  dextra  defendi  potiiit,  etiam  hoc  defensa  fuisset. 
In  saying  this,  I  do  not  overlook  the  opinion  of  Judge  PATTERSON, 
in  Vanhorne.  v.  Dorrancc,  (2  Dull,  307,)  which  abounds  with 
beautiful  figures  in  illustration  of  his  doctrine;  but,  without  in- 
tending disrespect,  I  submit  that  metaphorical  illustration  is  one 
thing  and  argument  another.  Now,  in  questions  of  this  sort,  pre- 
cedents ought  to  go  for  absolutely  nothing.  The  constitution  is  a 
collection  of  fundamental  laws,  not  to  be  departed  from  in  practice 
nor  altered  by  judicial  decision,  and  in  the  construction  of  it,  no- 
thing would  be  so  alarming  as  the  doctrine  of  communis  error, 
which  offers  a  ready  justification  for  every  usurpation  that  has  not 
been  resisted  in  limine.  Instead,  therefore,  of  resting  on  the  fact, 
that  the  right  in  question  has  universally  been  assumed  by  the 
•American  courts,  the  judge  who  asserts  it  ought  to  be  prepared  to 
maintain  it  on  the  principles  of  the  constitution. 

I  begin,  then,  by  observing  that  in  this  country,  the  powers  of 
the  judiciary  are  divisible  into  those  that  are  POLITICAL  and  those 
that  are  purely  CIVIL.  Every  power  by  which  one  organ  of  the 
government  is  enabled  to  control  another,  or  to  exert  an  influence 
over  its  acts,  is  a  political  power.  The  political  powers  of  the  ju- 
diciary are  extraordinary  and  adventitious;  such,  for  instance, 
as  are  derived  from  certain  peculiar  provisions  in  the  constitution 
of  the  United  States,  of  which  hereafter:  and  they  are  derived, 
by  direct  grant,  from  the  common  fountain  of  all  political  power, 
On  the  other  hand,  its  civil,  are  its  ordinary  and  appropriate 
powers;  being  part  of  its  essence,  and  existing  independently  of 
any  supposed  grant  in  the  constitution.  But  where  the  govern- 
ment exists  by  virtue  of  a  written  constitution,  the  judiciary  does 
not  necessarily  derive  from  that  circumstance,  any  other  than  its 
ordinary  and  appropriate  powers.  Our  judiciary  is  constructed  on 
the  principles  of  the  common  law,  which  enters  so  essentially  into 
the  composition  of  our  social  institutions  as  to  be  inseparable  from 
them,  and  to  be,  in  fact,  the  basis  of  the  whole  scheme  of  our 
civil  and  political  liberty.  In  adopting  any  organ  or  instrument 
of  the  common  law,  we  take  it  with  just  such  powers  and  capacji- 
ties  as  were  incident  to  it  at  the  common  law,  except  where  these 
are  expressly,  or  by  necessary  implication,  abridged  or  enlarged 
in  the  act  of  adoption;  and,  that  such  act  is  a  written  instrument, 
cannot  vary  its  consequences  or  construction.  In  the  absence  of 
special  provision  to  the  contrary,  sheriffs,  justices  of  the  peace,  and 
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other  officers  whose  offices  arc  established  in  the  constitution,  ex- 
ercise no  other  powers  here,  than  what  similar  officers  do  in  Eng- 
land; and  trial  by  j'iry  would  have  been  according  to  the  course 
of  the  common   law,  without  any  declaration  to  that  effect  in  the 
constitution.     Now.  what  are  the  powers  of  the   judiciary  at  the 
common  law?     They  are  those  that  necessarily  arise  out  of  its  im- 
mediate business;  and  they  are  therefore  commensurate  only  with 
the  judicial   execution  of  the  municipal  law,  or,  in  other  words, 
with  the  administration  of  distributive  justice,  without  extending  to 
any  thing  of  a  political  cast  whatever.     Dr.  Paley,  as  able  a  man 
as  ever  wrote  on  those  subjects  on  which   he  professed  to  treat, 
seems  to  have  considered  the  judiciary  as  a  part  of  the  executive, 
and  judging  from  its  essence,  subordinate  to  the  legislature,  which 
he  viewed  as  the  depositary  of  the  whole  sovereignty  of  the  state. 
With  us,  although  the  legislature  be  the  depository  of  only  so 
much  of  the  sovereignty  as  the  people  have  thought  (it  to  impart, 
it  is  nevertheless  sovereign  within  the  limit  of  its  powers,  and  may 
relatively  claim  the  same  pre-eminence  here  that  it  may  claim  else- 
where.    It  will  be  conceded,  then,  that  the  ordinary  and  essential 
powers  of  the  judiciary  do  not  extend  to  the  annulling  of  an  act  of 
the  legislature.     Nor  can  the  inference  to  be  drawn  from  this,   be 
evaded  by  saying  that  in  England  the  constitution,  resting  in  prin- 
ciples consecrated  by  time,  and  not  in  an  actual  written  compact, 
and  being  subject  to  alteration  by  the  very  act  of  the  legislature, 
there  is  consequently  no  separate  and  distinct  criterion  by  which 
the  question  of  constitutionality  may  be  determined;  for  it  does  not 
follow,  that  because  we  have  such  a  criterion,  the  application  of  it 
belongs  to  the  judiciary.     I  take  it,  therefore,  that  the  power  in 
question  does  not  necessarily  arise  from  the  judiciary  being  esta- 
blished by  a  written  constitution,  but  that  this  organ  can  claim  on 
account  of  that  circumstance,  no  powers  that  do  not  belong  to  it  at 
the  common  law;  and  that,  whatever  may  have  been  the  cause  of 
the  limitation  of  its  jurisdiction  originally,  it  can  exorcise  no  power 
of  supervision  over  the  legislature,  without  producing  a  direct  au- 
thority for  it  in  the  constitution,  either  in  terms  or  by  irresistible 
implication  from  the  nature  of  the  government:  without  which  the 
power  must  be  considered  as  reserved,  along  with  the  other  un- 
granted  portions  of  the  sovereignty  for  the  immediate  use  of  the 
people. 

The  constitution  of  Pennsylvania  contains  no  express  grant  of 
political  powers  to  the  judiciary.  But,  to  establish  a  grunt  by 
implication,  the  constitution  is  said  to  be  a  law  of  superior  obliga- 
tion; and,  consequently,  that  if  it  were  to  come  into  collision  with 
an  act  of  the  legislature,  the  latter  would  have  to  give  way.  This 
is  conceded.  But  it  is  a  fallacy,  to  suppose  that  they  can  come 
into  collision  before  the  judiciary.  What  is  a  constitution?  It  is 
an  act  of  extraordinary  legislation,  by  which  the  people  establish 
the  st.nirtr.rc  and  mechanism  of  their  government;  and  in  which 
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they  prescribe  fundamental  rules  to  regulate  the  motion  of  the  se- 
veral parts.  What  is  a  statute?  It  is  an  act  of  ordinary  legisla- 
tion, by  the  appropriate  organ  of  the  government;  the  provisions 
of  which  are  to  be  executed  by  the  executive  or  judiciary,  or  by 
officers  subordinate  to  them.  The  constitution,  then,  contains  no 
practical  rules  for  the  administration  of  distributive  justice,  with 
which  alone  the  judiciary  has  to  do;  these  being  furnished  in  acts 
of  ordinary  legislation,  by  that  organ  of  the  government,  which, 
in  this  respect,  is  exclusively  the  representative  of  the  people;  and 
it  is  generally  true,  that  the  provisions  of  a  constitution  are  to  be 
carried  into  effect  immediately  by  the  legislature,  and  only  medi- 
ately, if  at  all,  by  the  judiciary.  In  what  respect  is  the  constitu- 
tion of  Pennsylvania  inconsistent  with  this  principle?  Only, 
perhaps,  in  one  particular  provision,  to  regulate  the  style  of  pro- 
cess, and  establish  an  appropriate  form  of  conclusion  in  criminal 
prosecutions:  in  this  alone  the  constitution  furnishes  a  rule  for  the 
judiciary,  and  this^the  legislature  cannot  alter,  because  it  cannot 
alter  the  constitution.  In  all  other  cases,  if  the  act  of  assembly 
supposed  to  be  unconstitutional,  were  laid  out  of  the  question, 
there  would  remain  no  rule  to  determine  the  point  in  controversy 
in  the  cause,  but  the  statute  or  common  law,  as  it  existed  before 
the  act  of  assembly  w^s  passed;  and  the  constitution  and  act  of  as- 
sembly therefore  do  not  furnish  conflicting  rules  applicable  to  the 
point  before  the  court;  nor  is  it  at  all  necessary,  that  the  one  or 
the  other  of  them  should  give  way. 

The  constitution  and  the  right  of  the  legislature  to  pass  the  act, 
may  be  in  collision.     But  is  that  a  legitimate  subject  for  judicial 
determination?     If  it  be,  the  judiciary  must  be  a  peculiar  organ, 
to  revise  the  proceedings  of  the  legislature,  and  to  correct  its  mis- 
takes; and  in  what  part  of  the  constitution  are  we  to  look  for  this 
proud  pre-eminence?     Viewing  the  matter  in  the  opposite  direc- 
tion,  what  would  be  thought  of  an  act  of  assembly  in  which  it 
should  be  declared  that  the  Supreme  Court  had,  in  a  particular  case, 
put  a  wrong  construction  on  the  constitution  of  the  United  States, 
and  that  the  judgment  should  therefore  be  reversed  ?     It  would 
doubtless  be  thought  a  usurpation  of  judicial  power.      But  it  is  by 
no  means  clear,  that  to  declare  a  law  void  which  has  been  enacted 
according  to  the  forms  prescribed  in  the  constitution,   is  not  a 
usurpation  of  legislative  power.      It  is  an  act  of  sovereignty;  and 
sovereignty  and  legislative  power  are  said  by  Sir  William  Black- 
stone  to  be  convertible  terms.     It  is  the  business  of  the  judiciary 
to  interpret  the  laws,  not  scan  the  authority  of  the  lawgiver;  and 
without  the  latter,  it  cannot  take  cognizance  of  a  collision  between 
a  law  and  the  constitution.     So  that  to  affirm  that  the  judiciary 
*  has  a  right  to  judge  of  the  existence  of  such  collision,  is  to  take 
for  granted  the  very  thing  to  be  proved.    And,  that  a  very  cogent 
argument  maybe  made  in  this  way,  I  am  not  disposed  to  deny;  for 
no  conclusions  are  so  strong  as  those  that  are  drawn  from  the  pe- 
Htio  principii. 
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But  it  has  been  said  to  be  emphatically  the  business  of  the  judi- 
ciary, to  ascertain  and  pronounce  what  the  law  is;  and  that  this 
necessarily  involves  a  consideration  of  the  constitution.  It  does  so: 
but  how  far?  If  the  judiciary  will  inquire  into  any  thing  beside 
the  form  of  enactment,  where  shall  it  stop?  There  must  be  some 
point  of  limitation  to  such  an  inquiry;  for  no  one  will  pretend, 
that  a  judge  would  be  justifiable  in  calling  for  the  election  returns, 
or  scrutinizing  the  qualifications  of  those  who  composed  the  legis- 
lature. 

It  is  next  supposed,  that  as  the  members  of  the  legislature  have 
no  inherent,  right  of  legislation,  but  derive  their  authority  from  the  . 
people,  no  law  can  be  valid  where  authority  to  pass  it,  is  either  sim- 
ply not  given  or  positively  withheld:  thus  treating  the  members  as 
the  agents  of  the  people,  and  the  constitution  as  a  letter  of  attorney 
containing  their  authority  and  bounding  their  sphere  of  action,  and 
the  consequence  deduced  being,  that  acts  not  warranted  by  the  consti- 
tution are  not  the  acts  of  the  people,  but  of  those  that  do  them;  and 
that  they  are  therefore  ipso  facto  void.  The  concluding  inference 
is,  in  niilitary  phrase,  the  key  of  the  position,  and  if  it  be  tenable, 
it  will  decide  the  controversy;  for  a  law  ipso  facto  void,  is  abso- 
lutely a  non  entity.  But  it  is  putting  the  argument  on  bold  ground 
to  say,  that  a  high  public  functionary  shall  challenge  no  more  re- 
spect than  is  due  to  a  private  individual;  and  that  its  acts,  although 
presenting  themselves  under  sanctions  derived  from  a  strict  ob- 
servance of  the  form  of  enactment  prescribed  in  the  constitu- 
tion, are  to  be  rejected  as  ipso  facto  void  for  excess  of  authority. 
The  constitution  is  not  to  be  expounded  like  a  deed,  but  by  prin- 
ciples of  interpretation  much  more  liberal;  as  was  declared  by  this 
court,  in  The  Farmers  and  Mechanics'  Bank  v.  Smith,  (3  Serg. 
8?  Ilawle,  C3.)  But,  in  the  case  of  a  public  functionary,  even  ac- 
cording to  common  law  maxims,  omnia  prcsumi  debeant  rile  et 
solemniter  esse  acta.  The  benefit  of  this  maxim  cannot  be  re- 
fused to  the  legislature  by  those  who  advocate  the  other  side,  inas- 
much as  it  is  the  foundation  of  their  own  hypothesis;  for  all  respect 
is  demanded  for  the  acts  of  the  judiciary.  For  instance:  let  it  be 
supposed  that  the  power  to  declare  a  law  unconstitutional  has  been 
exercised.  What  is  to  be  done?  The  legislature  must  acquiesce, 
although!  it  may  think  the  construction  of  the  judiciary  wrong. 
But  why  must  it  acquiesce  ?  Only  because  it  is  bound  to  pay  that 
respect  to  every  other  organ  of  the  government,  which  it  has  a 
right  to  exact  from  each  of  them  in  turn.  This  is  the  argument. 
But  it  will  not  be  pretended,  that  the  legislature  has  not  at  least 
an  equal  right  with  the  judiciary  to  put  a  construction  on  the  con- 
stitution; nor  that  cither  of  them  is  infallible;  nor  that  either  ought 
to  be  required  to  surrender  its  judgment  to  the  other.  Suppose, 
then,  they  differ  ia  opinion  as  to  the  constitutionality  of  a  particu- 
lar Jaw;  if  the  organ  whose  business  it  first  is  to  decide  on  the 
subject,  is  not  to  have  its  judgment  treated  with  respect,  what 
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shall  prevent  it  from  securing  the  preponderance  of  its  opinion  by 
the  strong  arm  of  power?  It  is  in  vain  to  say,  the  legislature 
would  be  the  aggressor  in  this;  and  that  no  argument  in  favour  of 
its  authority  can  be  drawn  from  an  abuse  of  its  power.  Granting 
this,  yet  it  is  fair  to  infer,  that  the  framers  of  the  constitution  never 
intended  to  force  the  judges  either  to  become  martyrs  or  to  flinch 
from  their  duty;  or  to  interpose  a  check  that  would  produce  no 
other  effect  than  an  intestine  war.  Such  things  have  occurred  in 
other  states,  and  would  necessarily  occur  in  this,  under  circum- 
stances of  strong  excitement  in  the  popular  branch.  The  judges 
would  be  legislated  out  of  office,  if  the  majority  requisite  to  a  direct 
removal  by  impeachment,  or  the  legislative  address,  could  not  be 
had;  and  this  check,  instead  of  producing  the  salutary  effect  ex- 
pected from  it,  would  rend  the  government  in  pieces.  But,  sup- 
pose that  a  struggle  would  not  produce  consequences  so  disastrous, 
still  the  soundness  of  any  construction  which  would  bring  one  or- 
gan of  the  government  into  collision  with  another,  is  to  be  more 
than  suspected;  for  where  collision  occurs,  it  is  evident  the  ma- 
chine is  working  in  a  way  the  framers  of  it  did  not  intend.  But 
what  I  want  more  immediately  to  press  on  the  attention,  is  the 
necessity  of  yielding  to  the  acts  of  the  legislature  the  same  respect 
that  is  claimed  for  the  acts  of  the  judiciary.  Repugnance  to  the 
constitution  is  not  always  self  evident;  for  questions  involving  the 
consideration  of  its  existence,  require  for  their  solution  the  most 
vigorous  exertion  of  the  higher  faculties  of  the  mind,  and  conflicts 
will  be  inevitable,  if  any  branch  is  to  apply  the  constitution  after  its 
own  fashion  to  the  acts  of  all  the  others.  I  take  it,  then,  the  legis- 
lature is  entitled  to  all  the  deference  that  is  due  to  the  judiciary; 
that  its  acts  are  in  no  case  to  be  treated  as  ipso  facto  void,  except 
where  they  would  produce  a  revolution  in  the  government;  and 
that,  to  avoid  them,  requires  the  act  of  some  tribunal  competent 
under  the  constitution,  (if  any  such  there  be,)  to  pass  on  their  va- 
lidity. All  that  remains,  therefore,  is  to  inquire  whether  the  ju- 
diciary or  the  people  are  that  tribunal. 

Now,  as  the  judiciary  is  not  expressly  constituted  for  that  pur- 
pose, it  must  derive  whatever  authority  of  the  sort  it  may  possess, 
from  the  reasonableness  and  fitness  of  the  thing.  But,  in  theory, 
all  the  organs  of  the  government  are  of  equal  capacity;  or,  if  not 
equal,  each  must  be  supposed  to  have  superior  capacity  only  for 
those  things  which  peculiarly  belong  to  it;  and,  as  legislation  pe- 
culiarly involves  the  consideration  of  those  limitations  which  are 
put  on  the  law-making  power,  and  the  interpretation  of  the  laws 
when  made,  involves  only  the  construction  of  the  laws  themselves, 
it  follows  that  the  construction  of  the  constitution  in  this  particular 
belongs  to  the  legislature,  which  ought  therefore  to  be  taken  to  have 
superior  capacity  to  judge  of  the  constitutionality  of  its  own  acts. 
But  suppose  all  to  be  of  equal  capacity  in  every  respect,  why  should 
one  exercise  a  controlling  power  over  the  rest?  That  the  judiciary 
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is  of  superior  rank,  has  never  been  pretended,  although  it  has  been 
said  to  be  co-ordinate.  It  is  not  easy,  however,  to  comprehend 
how  the  power  which  gives  law  to  all  the  rest,  can  be  of  no  more 
than  equal  rank  with  one  which  receives  it,  and  is  answerable  to 
the  former  for  the  observance  of  its  statutes.  Legislation  is  essen- 
tially an  act  of  sovereign  power;  but  the  execution  of  the  laws  by 
instruments  that  are  governed  by  prescribed  rules  and  exercise  no 
power  of  volition,  is  essentially  otherwise.  The  very  definition 
of  law,  which  is  said  to  be  "a  rule  of  civil  conduct  prescribed  by 
the  supreme  power  in  the  state,"  shows  the  intrinsic  superiority 
of  the  legislature.  It  may  be  said,  the  power  of  the  legislature, 
also,  is  limited  by  prescribed  rules.  It  is  so.  But  it  is,  neverthe- 
less, the  power  of  the  people,  and  sovereign  as  far  as  it  extends. 
It  cannot  he  said,  that  the  judiciary  is  co-ordinate  merely  because 
it  is  established  by  the  constitution.  If  that  were  sufficient,  sheriffs, 
registers  of  wills,  and  recorders  of  deeds,  would  be  so  too.  Within 
the  pale  of  their  authority,  the  acts  of  these  officers  will  have  the 
power  of  the  people  for  their  support;  but  no  one  will  pretend, 
they  are  of  equal  dignity  with  the  acts  of  the  legislature.  Inequality 
of  rank  arises  not  from  the  manner  in  which  the  organ  has  been 
constituted,  but  from  its  essence  and  the  nature  of  its  functions;  and 
the  legislative  organ  is  superior  to  every  other,  inasmuch  as  the 
power  to  will  and  to  command,  is  essentially  superior  to  the  poxrer 
to  act  and  to  obey.  It  does  not  follow,  then,  that  every  organ 
created  by  special  provision  in  the  constitution,  is  of  equal  rank. 
Both  the  executive,  strictly  as  such,  and  the  judiciary  are  subordi- 
nate; and  an  act  of  superior  poxver  exercised  by  an  inferior  ought, 
one  would  think,  to  rest  on  something  more  solid  than  implication. 

It  may  be  alleged,  that  no  such  power  is  claimed,  and  that  the 
judiciary  does  no  positive  act,  but  merely  refuses  to  be  instrumental 
in  giving  effect  to  an  unconstitutional  law.  This  is  nothing  more 
than  a  repetition  in  a  different  form  of  the  argument, — that  an  un- 
constitutional law  is  ipso  facto  void;  for  a  refusal  to  act  under  the 
Jaw,  must  be  founded  on  a  right  in  each  branch  to  judge  of  the  acts 
of  all  the  others,  before  it  is  bound  to  exercise  its  functions  to  give 
those  acts  effect.  No  such  right  is  recognised  in  the  different 
branches  of  the  national  government,  except  the  judiciary,  (and 
that,  too,  on  account  of  the  peculiar  provisions  of  the  constitution,) 
for  it  is  now  universally  held,  whatever  doubts  may  have  once  ex- 
isted, that  congress  is  bound  to  provide  for  carrying  a  treaty  into 
effect,  although  it  may  disapprove  of  the  exercise  of  the  treaty- 
making  power  in  the  particular  instance.  A  government  construct- 
ed on  any  other  principle,  would  be  in  perpetual  danger  of  stand- 
ing still;  for  the  right  to  decide  on  the  constitutionality  of  the  laws, 
would  not  be  peculiar  to  the  judiciary,  but  would  equally  reside  in 
the  person  of  every  officer  whose  agency  might  be  necessary  to 
carry  them  into  execution. 

Every  one  knows  how  seldom  men  think  exactly  alike  on  ordi- 
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nary  subjects;  and  a  government  constructed  on  the  principle  of 
assent  by  all  its  parts,  would  be  inadequate  to  the  most  simple  ope- 
rations. The  notion  of  a  complication  of  counter  checks  has  been 
carried  to  an  extent  in  theory,  of  which  the  framers  of  the  consti- 
tution never  dreamt.  When  the  entire  sovereignty  was  separated 
into  its  elementary  parts,  and  distributed  to  the  appropriate  branches, 
all  things  incident  to  the  exercise  of  its  powers  were  committed 
to  each  branch  exclusively.  The  negative  which  each  part  of  the 
legislature  may  exercise,  in  regard  to  the  acts  of  the  other,  was 
thought  sufficient  to  prevent  material  infractions  of  the  restraints 
which  were  put  on  the  power  of  the  whole;  for,  had  it  been  in- 
tended to  interpose  the  judiciary  as  an  additional  barrier,  the  mat- 
ter would  surely  not  have  been  left  in  doubt.  The  judges  would 
not  have  been  left  to  stand  on  the  insecure  and  ever  shifting  ground 
of  public  opinion  as  to  constructive  powers:  they  would  have  been 
placed  on  the  impregnable  ground  of  an  express  grant.  They 
would  not  have  been  compelled  to  resort  to  the  debates  in  the  con- 
vention, or  the  opinion  that  was  generally  entertained  at  the  time. 
A  constitution,  or  a  statute,  is  supposed  to  contain  the  whole  will 
of  the  body  from  which  it  emanated;  and  I  would  just  as  soon  re- 
sort to  the  debates  in  the  legislature  for  the  construction  of  an  act 
of  assembly,  as  to  the  debates  in  the  convention  for  the  construction 
of'  the  constitution. 

The  power  is  said  to  be  restricted  to  cases  that  are  free  from 
doubt  or  difficulty.  But  the  abstract  existence  of  a  power  cannot 
depend  on  the  clearness  or  obscurity  of  the  case  in  which  it  is  to 
be  exercised;  for  that  is  a  consideration  that  cannot  present  itself, 
before  the  question  of  the  existence  of  the  power  shall  have  been 
determined;  and,  if  its  existence  be  conceded,  no  considera- 
tions of  policy  arising  frorr1  the  obscurity  of  the  particular  case, 
ought  to  influence  the  exercise  of  it.  The  judge  would  have  no 
discretion;  but  the  party  submitting  the  question  of  constitution- 
ality would  have  an  interest  in  the  decision  of  it,  which  could  not 
be  postponed  to  motives  of  deference  for  the  opinion  of  the  legis- 
lature. His  rights  would  depend  not  on  the  greatness  of  the  sup- 
posed discrepancy  with  the  constitution,  but  on  the  existence  of 
any  discrepancy  at  all;  and  the  judge  would  therefore  be  bound  to 
decide  this  question,  like  every  other  in  respect  to  which  he  may 
be  unable  to  arrive  at  a. perfectly  satisfactory  conclusion.  But  he 
would  evade  the  question  instead  of  deciding  it,  were  he  to  refuse 
to  decide  in  accordance  with  the  inclination  of  his  mind.  To  say, 
therefore,  that  the  power  is  to  be  exercised  but  in  perfectly  clear 
cases,  is  to  betray  a  doubt  of  the  propriety  of  exercising  it  at  all. 
Were  the  same  caution  used  in  judging  of  the  existence  of  the 
power  that  is  inculcated  as  to  the  exercise  of  it,  the  profession 
would  perhaps  arrive  at  a  different  conclusion.  The  grant  of  a 
power,  so  extraordinary  ought  to  appear  so  plain,  that  he  who  should 
run  might  read.  Now,  put  the  constitution  into  the  hands  of  any 
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man  of  plain  sense,  whose  mind  is  free  from  an  impression  on  the 
subject,  and  it  will  he  impossible  to  persuade  him,  that  the  exer- 
cise of  such  a  power  was  ever  contemplated  by  the  convention. 

But  the  judges  are  sworn  to  support  the  constitution,  and  are 
they  not  bound  by  it  as  the  law  of  the  land?  In  some  respects 
they  are.  In  the  very  few  cases  in  which  the  judiciary,  and  not 
the  legislature,  is  the  immediate  organ  to  execute  its  provisions, 
they  are  bound  by  it  in  preference  to  any  act  of  assembly  to  the 
contrary.  In  such  cases,  the  constitution  is  a  rule  to  the  courts. 
But  what  I  have  in  view  in  this  inquiry,  is  the  supposed  right  of 
the  judiciary  to  interfere,  in  cases  where  the  constitution  is  to  be 
carried  into  effect  through  the  instrumentality  of  the  legislature, 
and  where  that  organ  must  necessarily  first  decide  on  the  constitu- 
tionality of  its  own  act.  The  oath  to  support  the  constitution  is 
not  peculiar  to  the  judges,  but  is  taken  indiscriminately  by  every 
officer  of  the  government,  and  is  designed  rather  as  a  test  of  the 
political  principles  of  the  man,  than  to  bind  the  officer  in  the  dis- 
charge of  his  duty:  otherwise  it  were  difficult  to  determine  what 
operation  it  is  to  have  in  the  case  of  a  recorder  of  deeds,  for  in- 
stance, who,  in  the  execution  of  his  office,  has  nothing  do  do  with 
the  constitution.  But  granting  it  to  relate  to  the  official  conduct 
of  the  judge,  as  well  as  every  other  officer,  and  not  to  his  political 
principles,  still  it  must  be  understood  in  reference  to  supporting 
the  constitution,  only  as  far  as  that  may  be  involved  in  his  offi- 
cial duty;  and,  consequently,  if  his  official  duty  does  not  com- 
prehend an  inquiry  into  the  authority  of  the  legislature,  neither 
does  his  oath.  It  is  worthy  of  remark  here,  that  the  foundation  of 
every  argument  in  favour  of  the  right  of  the  judiciary,  is  found  at 
last  to  be  an  assumption  of  the  whole  ground  in  dispute.  Grant- 
ing that  the  object  of  the  oath  is  to  secure  a  support  of  the  consti- 
tution in  the  discharge  of  official  duty,  its  terms  may  be  satisfied 
by  restraining  it  to  official  duty  in  the  exercise  of  the  ordinary 
judicial  powers.  Thus,  the  constitution  may  furnish  s  rule  of  con- 
struction, where  a  particular  interpretation  of  a  law  would  conflict 
with  some  constitutional  principle;  and  such  interpretation,  where 
it  may,  is  always  to  be  avoided.  But  the  oath  was  more  probably 
designed  to  secure  the  powers  of  each  of  the  different  branches 
from  being  usurped  by  any  of  the  rest:  for  instance,  to  prevent 
the  house  of  representatives  from  erecting  itself  into  a  court  of  jur 
dicature,  or  the  Supreme  Court  from  attempting  to  control  the  le- 
gislature; and,  in  this  view,  the  oath  furnishes  an  argument  equally 
plausible  against  the  right  of  the  judiciary.  But  if  it 'require  a 
support  of  the  constitution  in  any  thing  beside  official  duty,  it  is 
in  fact  an  oath  of  allegiance  to  a  particular  form  of  government; 
and,  considered  as  such,  it  is  not  easy  to  see  why  it  should  not  be 
taken  by  the  citizens  at  large,  as  well  as  by  the  officers  of  the  go- 
vernment. It  has  never  been  thought  that  an  officer  is  under  great- 
er restraint  as  to  measures  which  have  for  their  avowed  end  a 
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total  change  of  the  constitution,  than  a  citizen  who  has  taken  no 
oath  at  all.  The  official  oath,  then,  relates  only  to  the  official 
conduct  of  the  officer,  and  does  not  prove  that  he  ought  to  stray 
from  the  path  of  his  ordinary  business  to  search  for  violations  of 
duty  in  the  business  of  others;  nor  does  it,  as  supposed,  define  the 
powers  of  the  officer. 

But  do  not  the  judges  do  a  positive  act  in  violation  of  the  con- 
stitution, when  they  give  effect  to  an  unconstitutional  law?  Not 
if  the  law  has  been  passed  according  to  the  forms  established  in 
the  constitution.  The  fallacy  of  the  question  is,  in  supposing  that 
the  judiciary  adopts  the  acts  of  the  legislature  as  its  own;  whereas 
the  enactment  of  a  law  and  the  interpretation  of  it  are  not  concur- 
rent acts,  and  as  the  judiciary  is  not  required  to  concur  in  the 
enactment,  neither  is  it  in  the  breach  of  the  constitution  which 
may  be  the  consequence  of  the  enactment.  The  fault  is  imputablc 
to  the  legislature,  and  on  it  the  responsibility  exclusively  rests.  In 
this  respect,  the  judges  are  in  the  predicament  of  jurors  who  are 
bound  to  serve  in  capital  cases,  although  unable,  under  any  cir- 
cumstances, to  reconcile  it  to  their  duty  to  deprive  a  human  being 
of  life.  To  one  of  these,  xvho  applied  to  be  discharged  from  the 
panel,  I  once  heard  it  remarked,  by  an  eminent  and  humane  judge, 
*<  You  do  not  deprive  a  prisoner  of  life  by  finding  him  guilty  of 
a  capital  crime:  you  but  pronounce  his  case  to  be  within  the  law, 
and  it  is  therefore  those  who  declare  the  law,  and  not  you,  who 
deprive  him  of  life." 

That  every  thing  addressed  to  the  legislature  by  way  of  positive 
command,  is  purely  directory,  will  hardly  be  disputed:  it  is  only 
to  enforce  prohibitions  that  the  interposition  "of  judicial  authority 
is  thought  to  be  warrantable.  But  I  can  see  no  room  for  a  dis- 
tinction between  the  injunctions  that  are  positive  and  those  that 
are  negative:  the  same  authority  must  enforce  both. 

But  it  has  been  said,  that  this  construction  would  deprive  the 
citizen  of  the  advantages  which  are  peculiar  to  a  written  consti- 
tution, by  at  once  declaring  the  power  of  the  legislature,  in  prac- 
tice, to  be  illimitable.  I  ask,  what  are  those  advantages?  The 
principles  of  a  written  constitution  are  more  fixed  and  certain,  and 
more  apparent  to  the  apprehension  of  the  people,  than  principles 
which  depend  on  tradition  and  the  vague  comprehension  of  the 
individuals  who  compose  the  nation,  and  who  cannot  all  be  ex- 
pected to  receive  the  same  impressions  or  entertain  the  same  no- 
tions on  any  given  subject.  But  there  is  no  magic  or  inherent 
power  in  parchment  and  ink,  to  command  respect  and  protect 
principles  from  violation.  In  the  business  of  government,  a  re- 
currence to  first  principles  answers  the  end  of  an  observation  at 
sea  with  a  view  to  correct  the  dead  reckoning;  and,  for  this  pur- 
pose, a  written  constitution  is  an  instrument  of  inestimable  value. 
It  is  of  inestimable  value,  also,  in  rendering  its  principles  familiar 
to  the  mass  of  the  people:  for.  after  all,  there  is  no  effectual  guard 
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against  legislative  usurpation  but  public  opinion,  the  force  ol'  which, 
in  this  country,  is  inconceivably  great.  Happily  this  is  proved, 
by  experience,  to  be  a  sufficient  guard  against  palpable  infractions. 
The  constitution  of  this  state  has  withstood  the  shocks  of  strong 
party  excitement  for  thirty  years,  during  which  no  act  of  the  legis- 
lature has  been  declared  unconstitutional,  although  the  judiciary 
has  constantly  asserted  a  right  to  do  so  in  clear  cases.  But  it  would 
be  absurd  to  say,  that  this  remarkable  observance  of  the  constitu- 
tion has  been  produced,  not  by  the  responsibility  of  the  legislature 
to  the  people,  but  by  an  apprehension  of  control  by  the  judiciary. 
Once  let  public  opinion  be  so  corrupt  as  to  sanction  every  miscon- 
struction of  the  constitution  and  abuse  of  power  which  the  tempta- 
tion of  the  moment  may  dictate,  and  the  party  which  may  happen 
to  be  predominant,  will  laugh  at  the  puny  efforts  of  a  dependent 
power  to  arrest  it  in  its  course. 

For  these  reasons,  I  am  of  opinion  that  it  rests  with  the  people,  in 
whom  full  and  absolute  sovereign  power  resides,  to  correct  abuses 
in  legislation,  by  instructing  their  representatives  to  repeal  the  ob- 
noxious act.  What  is  wanting  to  plenary  power  in  the  government, 
is  reserved  by  the  people  for  their  own  immediate  use;  and  to  redress 
an  infringement  of  their  rights  in  this  respect,  would  seem  to  be  an 
accessory  of  the  power  thus  reserved.  It  might,  perhaps,  have  been 
better  to  vest  the  power  in  the  judiciary;  as  it  might  be  expected 
that  its  habits  of  deliberation,  and  the  aid  derived  from  the  argu- 
ments of  counsel,  would  more  frequently  lead  to  accurate  conclu- 
sions. On  the  other  hand,  the  judiciary  is  not  infallible;  and  an 
error  by  it  would  admit  of  no  remedy  but  a  more  distinct  expres- 
sion of  the  public  will,  through  the  extraordinary  medium  of  a 
convention;  whereas,  an  error  by  the  legislature  admits  of  a  reme- 
dy by  an  exertion  of  the  same  will,  in  the  ordinary  exercise  of  the 
right  of  suffrage, — a  mode  better  calculated  to  attain  the  end,  with- 
out popular  excitement.  It  may  be  said,  the  people  would  proba- 
bly not  notice  an  error  of  their  representatives.  But  they  would 
as  probably  do  so,  as  notice  an  error  of  the  judiciary;  and,  beside, 
it  is  a  postulate  in  the  theory  of  our  government,  and  the  very 
basis  of  the  superstructure,  that  the  people  are  wise,  virtuous,  and 
competent  to  manage  their  own  affairs:  and  if  they  are  not  so,  in 
fact,  still  every  question  of  this  sort  must  be  determined  according 
to  the  principles  of  the  constitution,  as  it  came  from  the  hands  of 
its  framers,  and  the  existence  of  a  defect  which  was  not  foreseen, 
would  not  justify  those  who  administer  the  government,  in  apply- 
ing a  corrective  in  practice,  which  can  be  provided  only  by  a  con- 
vention. Long  and  uniterrupted  usage  is  entitled  to  respect;  and, 
although  it  cannot  change  an  admitted  principle  of  the  constitu- 
tion, it  will  go  far  to  settle  a  question  of  doubtful  right.  But,  al- 
though this  power  has  all  along  been  claimed  by  the  state  judiciary, 
it  has  never  been  exercised.  Austin  v.  The  University  of  Penn- 
sylvania, (1  Yeafes,  260,")  is  the  only  case  even  apparently  to  th/> 
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contrary;  but  there  the  act  of  assembly  had  been  previously  re- 
pealed. In  Vanhorne,  v.  Dorrance,  decided  by  the  Circuit  Court 
of  the  United  States  under  similar  circumstances,  the  right  is  pe- 
remptorily asserted  and  examples  of  monstrous  violations  of  the 
constitution  are  put  in  a  strong  light  by  way  of  example;  such 
as  taking  away  the  trial  by  jury,  the  elective  franchise,  or  sub- 
verting religious  liberty.  But  any  of  these  would  be  such  a 
usurpation  of  the  political  rights  of  the  citizens,  as  would  work  a 
change  in  the  very  structure  of  the  government;  or,  to  speak  more 
properly,  it  would  itself  be  a  revolution,  which,  to  counteract, 
would  justify  even  insurrection;  consequently,  a  judge  might  law- 
fully employ  every  instrument  of  official  resistance  within  his  reach. 
By  this  I  mean,  that  while  the  citizen  should  resist  with  pike  and 
gun,  the  judge  might  co-operate  with  habeas  corpus  and  manda- 
mus. It  would  be  his  duty,  as  a  citizen,  to  throw  himself  into 
the  breach,  and,  if  it  should  be  necessary,  perish  there;  but  this  is 
far  from  proving  the  judiciary  to  be  a  peculiar  organ  under  the 
constitution,  to  prevent  legislative  encroachment  on  the  powers 
reserved  by  the  people;  and  this  is  all  that  I  contend  it  is  not.  In- 
deed, its  absolute  inadequacy  to  the  object,  is  conclusive  that  it 
never  was  intended  as  such  by  the  framers  of  the  constitution,  who 
must  have  had  in  view  the  probable  operation  of  the  government  in 
practice. 

But  in  regard  to  an  act  of  assembly,  which  is  found  to  be  in  col- 
lision with  the  constitution,  laws,  or  treaties,  of  the  United  States, 
I  take  the  duty  of  the  judiciary  to  be  exactly  the  reverse.  By  be- 
coming parties  to  the  federal  constitution,  the  states  have  agreed 
to  several  limitations  of  their  individual  sovereignty,  to  enforce 
which,  it  was  thought  to  be  absolutely  necessary  to  prevent  them 
from  giving  effect  to  laws  in  violation  of  those  limitations,  through 
the  instrumentality  of  their  own  judges.  Accordingly,  it  is  declared 
in  the  fifth  article  and  second  second  section  of  the  federal  consti- 
tution, that  "This  constitution,  and  the  laws  of  the  United  States 
which  shall  be  made  in  pursuance  thereof,  and  all  treaties  made, 
or  which  shall  be  made  under  the  authority  of  the  United  States, 
shall  be  the  supreme  law  of  the  land;  and  the  judges  in  every 
state  shall  be  BOUND  thereby:  any  thing  in  the  laws  or  constitu- 
tion of  any  state  to  the  contrary  notwithstanding." 

This  is  an  express  grant  of  a  political  power,  and  it  is  conclusive 
to  show  that  no  law  of  inferior  obligation,  as  every  state  law  must 
necessarily  be,  can  be  executed  at  the  expense  of  the  constitution, 
laws,  or  treaties  of  the  United  States.  It  may  be  said,  these  are 
to  furnish  a  rule  only  when  there  is  no  state  provision  on  the  sub- 
ject. But,  in  that  view,  they  could  with  no  propriety  be  called 
supreme;  for  supremacy  is  a  relative  term,  and  cannot  be  predicated 
of  a  thing  which  exists  separately  and  alone:  and  this  law,  which 
is  called  supreme,  would  change  its  character  and  become  subor- 
dinate as  soon  as  it  should  be  found  in  conflict  with  a  state  law, 
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But  the  judges  are  to  be  bound  by  the  federal  constitution  and 
laws,  notwithstanding  any  thing  in  the  constitution  or  laws  of  the 
particular  state  to  the  contrary.  If,  then,  a  state  were  to  declare 
the  laws  of  the  United  States  not  to  be  obligatory  on  her  judges, 
such  an  act  would  unquestionably  be  void;  for  it  will  not  be  pre- 
tended, that  any  member  of  the  union  can  dispense  with  the  obli- 
gation of  the  federal  constitution :  and,  if  it  cannot  be  done  directly, 
and  by  a  general  declaratory  law,  neither  can  it  indirectly,  and  by 
by-laws  dispensing  with  it  in  particular  cases.  This,  therefore,  is 
an  express  grant  of  the  power,  and  would  be  sufficient  for  the  pur- 
poses of  the  argument;  but  it  is  not  all. 

By  the  third  article  and  second  section,  appellate  jurisdiction  of 
all  cases  arising  under  the  constitution  and  laws  of  the  United 
States,  is  reserved  to  the  federal  judiciary,  under  such  regulations 
as  congress  may  prescribe;  and,  in  execution  of  this  provision,  con- 
gress has  prescribed  regulations  for  removing  into  the  Supreme 
Court  of  the  United  States,  all  causes  decided  by  the  highest  court 
of  judicature  of  any  state,  which  involve  the  construction  of  the 
constitution,  or  of  any  law  or  treaty  of  the  United  States.  This 
is  another  guard  against  infraction  of  the  limitations  imposed  on 
state  sovereignty,  and  one  which  is  extremely  efficient  in  prac- 
tice; for  reversals  of  decisions  in  favour  of  the  constitutionality 
of  acts  of  assembly,  have  been  frequent  on  writs  of  error  to  the 
Supreme  Court  of  the  United  States. 

Now,  a  reversal  implies  that  it  was  not  only  the  right,  but  the 
duty  of  the  inferior  court  to  decide  otherwise;  for  where  there  is 
but  one  way  of  deciding,  there  can  be  no  error.  But  what  bene- 
ficial result  would  there  be  produced  by  the  decision  of  a  state 
court  in  favour  of  a  state  law  palpably  unconstitutional?  The  injured 
party  would  have  the  judgment  reversed  by  the  court  in  the  last 
resort,  and  the  cause  would  come  back  with  a  mandate  to  de- 
cide differently,  which  the  state  court  dare  not  disobey:  so  that 
nothing  would  eventually  be  gained  by  the  party  claiming  under 
the  law  of  the  state,  but,  on  the  contrary,  he  would  be  burdened 
with  additional  costs.  I  grant,  however,  that  the  state  judiciary 
ought  not  to  exercise  the  power  except  in  cases  free  from  all  doubt, 
because,  as  a  writ  of  error  to  the  Supreme  Court  of  the  United 
States  lies  to  correct  an  error  only  in  favour  of  the  constitution- 
ality of  the  state  law,  an  error  in  deciding  against  it  would  be  ir- 
remediable. Anticipating  those  who  think  they  perceive  in  this, 
exactly  what  I  have  censured  in  those  who  assume  the  existence 
of  the  same  power  in  respect  to  laws  that  are  repugnant  to  the 
constitution  of  the  state,  but  restrict  the  exercise  of  it  to  clear 
cases,  I  briefly  remark  that  the  instances  are  not  parallel;  an  error 
in  deciding  against  the  validity  of  the  law,  being  irreparable  in  the 
one,  and  not  so  in  the  other. 

Unless,  then,  the  respective  states  are  not  bound  by  the  engage- 
;ment,  which  they  have  contracted  by  becoming  parties  to  the  con- 
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stitution  of  the  United  States,  they  are  precluded  from  denying 
either  the  right  or  the  duty  of  their  judges,  to  declare  their  laws 
void  when  they  are  repugnant  to  that  constitution. 

The  preceding  inquiry  may  perhaps  appear  foreign  to  the  point 
immediately  before  the  court;  but,  as  the  act  of  1S15  maybe  thought 
repugnant  to  the  constitution  of  the  state,  an  examination  of  the 
powers  of  the  judiciary,  became  not  only  proper  but  necessary. 

Then,  laying  the  constitution  of  the  state  out  of  the  case,  what 
restriction  on  state  sovereignty  is  violated  by  at  once  repealing 
any  of  the  saving  clauses  in  the  statute  of  limitations?  Those  re- 
srictions  are  contained  in  the  first  article  and  tenth  section  of  the 
constitution  of  the  United  States;  and,  as  there  is  no  pretence 
that  a  contract  has  been  impaired,  none  of  them  can,  even  by  the 
most  strained  construction,  be  supposed  to  be  violated,  except  that 
which  relates  to  ex  post  facto  laws.  But  that  was  held,  in  Calder 
v.  Bull,  (3  Dall.  386,)  to  be  applicable  only  to  penal  laws.  The 
law  in  question  not  only  relates  to  civil  rights,  but  is  not  even  re- 
trospective. It  is  commonly  said,  that  the  statute  of  limitations 
does  not  run  against  any  one,  who  is  within  the  benefit  of  any 
clause  of  the  proviso;  but  this  is  plainly  inaccurate.  It  actually 
runs, — but  ten  years  from  the  removal  of  the  disability  provided 
for,  are  given  in  addition  to  the  original  period,  and  this  as  a  per- 
sonal privilege  in  avoidance  of  the  bar  which  would  otherwise  be 
decisive.  If  it  were  actually  to  begin  to  run  only  from  the  remo- 
val of  the  disability,  the  party  would  have  twenty-one  years  from 
that  period.  Now,  suppose  it  to  be  removed  at  the  conclusion  of 
the  twentieth  year,  it  will  not  be  pretended  that  he  would  still 
have  twenty-one  years  in  addition:  yet  that  consequence  would  be 
inevitable,  were  the  statute  not  to  begin  to  run  before.  So,  where 
the  disability  is  removed  during  the  first  year,  the  party  will  not 
be  compelled  to  make  entry  within  the  ensuing  ten;  for  the  saving 
does  not  come  into  operation  till  the  period  which  constitutes  a 
bar  in  ordinary  cases  has  elapsed:  he  must  therefore,  in  such  case, 
make  his  entry  within  the  original  period.  Then,  by  putting  in 
force  a  limitation  which  had  all  along  been  running  against  the  plain- 
tiffs, the  act  of  1815  did  not  operate  retrospectively,  but  deprived 
them  of  a  prospective  exemption,  which,  having  been  gratuitous, 
cannot  be  said  to  have  originated  in  contract.  1  am  therefore  of 
opinion  that  the  judgment  be  affirmed. 

DUNCAN,  J,  The  only  error  assigned,  is  with  respect  to  the 
saving  clause  in  the  act  of  limitations  of  the  26th  of  March,  1785, 
and  the  subsequent  repeal  of  that  part  of  the  clause  as  to  persons 
beyond  sea,  and  the  extension  of  the  second  section  of  the  act  of 
17S5  by  the  act  of  the  llth  of  March,  IS  15.  Preliminary  ques- 
tions are  raised  by  the  defendants  in  error,  that  the  opinion  on  the 
act  of  limitations  is  a  mere  abstract  one, — not  having  relation  to 
any  state  of  facts  on  the  record  on  which  the  question  could  be  re- 
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levant;  and,  further,  that  as  the  effect  of  the  limitation  could  only 
arise  in  the  absence  of  title  in  the  defendants,  and  that  on  the 
plaintiffs'  o\vn  showing,  as  to  some  of  the  lots,  and  the  undisputed 
facts,  as  to  others,  they  were  not  entitled  to  possession  either  in 
law  or  equity,  however  erroneous  the  charge  might  be  on  the 
limitation,  still,  if  the  plaintiffs  showed  no  title,  the  judgment 
ought  not  to  be  reversed. 

Admitting  the  relevancy  of  the  opinion  on  the  limitation  acts, 
was  that  opinion  correct?  The  discussion  of  this  question  has 
opened  a  wide  field,  as  well  on  the  retrospective  operation  of  the 
repealing  act  of  1815,  as  on  its  constitutionality.  Maintaining,  as 
I  do,  the  power  and  the  duty  of  the  court  to  decide  on  the  consti- 
tutionality of  all  acts  of  the  legislature,  yet  it  is  one  which  all  courts 
will  approach  with  caution  and  circumspection,  and  with  every 
proper  respect  for  a  co-ordinate  branch  of  the  government,  and 
with  great  reluctance  will  they  pronounce  an  act  of  the  legislature 
unconstitutional,  and  only  where  it  comes  in  undoubted  collision 
with  the  constitution  of  the  United  States,  or  with  that  of  this 
state.  But  it  is  a  duty,  however  irksome,  which  they  are  bound  to 
perform,  without  regard  to  personal  considerations;  for  no  principle 
can  be  belter  established, — none  more  conducive  to  personal  liberty 
and  security  of  property, — none  of  which  the  people  of  this  free 
country  can  more  justly  boast, — none  which  so  pre-eminently  dis- 
tinguishes our  American  constitutions  over  every  other  country 
and  government,  than  the  doctrine  which  has  prevailed  since  their 
formation,  in  the  courts  of  all  these  states  from  Maine  to  Georgia, 
that  the  people  possess  the  sovereign  right  to  limit  their  law- 
giver, and  that  acts  contrary  to  the  constitution  are  not  bind- 
ing as  laws.  The  concurrence  of  statesmen,  of  legislators,  and  of 
jurists,  uniting  in  the  same  construction  of  the  constitution,  may 
ensure  confidence  in  that  construction.  Colev.  Virginia,  QtVheat. 
401.  But,  on  the  view  I  have  taken  of  this  case,  I  am  not  called 
upon  to  decide  on  the  constitutionality  of  this  repealing  act,  as  di- 
vesting vested  rights;  for  my  opinion  is,  that  the  construction  given 
to  it  by  the  Court  of  Common  Pleas  is  erroneous;  that  it  does  not 
operate  on  the  past  time,  nor  continue  the  exemption  and  privilege 
granted  to  the  absentee  by  the  first  act,  but  is  altogether  prospec- 
tive, repealing,  not  making  null  and  void  the  exception  in  that  act, 
and  extending  the  second  section  to  persons  beyond  sea;  and,  as 
such,  not  only  is  constitutional,  but  most  fit.  I  never  could  see 
the  justice  of  this  indulgence  to  absentees,  and  placing  them  in  a 
better  situation  than  the  inhabitants;  but  it  so  pleased  the  legisla- 
ture of  1785  to  make  this  discrimination,  and  when  the  repealing 
act  passed,  it  was  their  intention  to  put  the  inhabitant  and  ab- 
sentee, thereafter,  on  the  same  footing,  and  nothing  more;  and, 
if  they  had  such  intention,  it  would  have  been  necessary  to  do 
something  more  than  simply  to  repeal  the  proviso, — they  should 
have  declared  it  null  and  void;  for  it  is  a  well  known  construction 
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of  statutes,  even  where  the  legislative  power  is  unlimited,  that 
the  repeal  of  a  former  law,  so  far  from  undoing;  what  has  been 
done  already,  can  only  affect  its  future  operation.  Even  explanatory 
acts,  uniformly  operate  in  future,  and  cannot  have  a  retrospec- 
tive effect,  except  in  cases  where  the  original  act  might  be  doubt- 
ful, and  various  practice  still  left  it  so,  or  where  it  was  completely 
open  to  legislative  construction,  by  the  absence  of  all  vested  rights; 
but  no  subsequent  act  can  divest  a  right  previously  and  legally  ac- 
quired. 5th  Jim.  Law  Jour.  543.  Now,  a  vested  right  is  where 
a  man  has  a  power  to  do  certain  actions,  or  to  possess  certain  things, 
according  to  the  laws  of  the  land.  Such  a  vested  right  had  the 
plaintiffs:  they  had  a  right,  on  the  llth  of  March,  to  enter  on  the 
premises;  they  had  a  right  of  action.  If  this  act  had  the  effect 
given  to  it  by  the  judgment  of  the  Court  of  Common  Pleas,  it  took 
away  that  vested  right  of  action  and  of  entry;  it  was,  in  fact,  re- 
leasing the  defendants  from  the  right  of  action  which  the  plaintiffs 
had  against  them,  not  under  the  pretence  of  public  necessity  and 
without  a  just  compensation;  and  before  we  should  give  any  act 
such  construction,  the  intention  of  the  legislature  should  be  ex- 
plicitly and  unequivocally  expressed;  for,  if  it  is  not,  then  from 
deference  to  the  legislature,  an  intention  so  repugnant  to  the  funda- 
mental rights  of  property,  and  the  eternal  and  immutable  principles 
of  justice,  ought  not  to  be  imputed  to  the  legislature  of  Pennsyl- 
vania. I,  for  one,  will  require  positive  and  indubitable  proof  of 
such  intention, — not  general  phrases,  capable"  of  a  jusl  constiuc- 
tion,  but  which  may  be  construed  differently.  I  have  bent  the 
whole  force  of  m)^  understanding  to. the  consideration  of  these  two 
acts,  and  have  taken  into  view  the  whole  system  of  Pennsylvania 
legislation;  all  legislative  acts,  from  the  first  settlement  of  the  pro- 
vince down  to  the  present  hour;  and,  in  conformity  to  the  whole 
tenor  of  her  legislation,  and  the  exact  letter  of  the  law,  certainly 
from  its  spirit,  I  am  unhesitatingly  of  opinion,  that  it.  is  not  retro- 
spective. The  act  of  1785  provides,  "That  no  person  or  persons 
whatsoever,  shall  make  any  entry  into  any  lands  after  the  expira- 
tion of  twenty -one -years  next  after  his  title  descended  or  accrued, 
nor  shall  any  person  have  or  maintain  any  writ  of  right,  or  any 
other  real  or  possessory  action  or  writ,  or  allege  any  seizin  or 
possession  of  him,  or  his  ancestors  or  predecessors,  other  than 
within  twenty-one  years  next  before  such  writ,  action,  or  entry/' 
This  is  the  only  enacting  clause;  the  third  and  fourth  sections  are 
provisoes.  The  third  provides,  "That  persons  now  having  any 
right,  or  their  heirs,  may  enter  and  commence  any  actions  within 
fifteen  years  after  the  passing  of  the  act.".  These  fifteen  years  have 
been  construed,  not  that  the  action  is  barred  where  there  has 
been  fifteen  years  adverse  possession,'  but  where,  in  addition  to 
this  number,  there  is  a  number  making  the  whole  adverse  posses- 
sion twenty-one  years.  This  was  decided  in  Packer  v.  Gonzalus, 
thus  incorporating  the  proviso  ivith  the  enacting  clause,  and 
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making  it  a  part  of  it.  The  fourth  section  contains  a  proviso 
usual  in  all  statutes  of  limitations,  as  to  feme  coverts,  lunatics,  infants, 
and  persons  beyond  sea.  The  act  of  March  llth,  1815,  contains 
one  short  clause:  "The  proviso  in  the  fourth  section  of  the  act  to 
which  this  is  a  supplement,  so  far  as  relates  to  persons  beyond  sea, 
and  from  and  without  the  United  Slates,  is  herehy  repealed,  and 
the  limitation  contained  in  the  second  section  of  tho  act  is  hereby 
extended  to  persons  beyond  sea,  any  law  to  the  contrary  notwith- 
standing." The  act  of  1815  is  a  supplement  to  the  original  act  of 
1785;  whatever  part  of  that  act  is  not  repealed  remains  in  full 
force.  The  third  section  is  not  repealed,  or  rather  the  proviso  to 
the  second  section.  Now,  by  repealing  the  provisions  in  the  fourth 
section,  as  to  persons  beyond  sea,  extending  the  limitation  of  twen- 
ty-one years  in  the  second  section  to  them,  you  make  it  what  it  is 
called,  an  act  of  limitations.  On  any  other  construction,  it  is  an 
act  of  confiscation;  for  disguise  the  pill  as  we  may, — soften  its 
name  to  that  of  honest  limitation,  if  we  can, — we  cannot  escape 
from  its  consequences.  It  is  forfeiture,  a  bill  of  pains  and  penal- 
ties; not  pains  inflicted  on  the  person  of  the  owner,  but  the  pe- 
nalty is  a  loss  of  his  lands,  and  for  what?  not  for  omitting  to  do 
that  which  any  law  required  him  to  do,  but  for  not  doing  that 
which  the  law  assured  him  he  need  not  do.  But  the  fair  reading 
of  it  in  extenso  would  make  it  an  act,  so  far  as  respects  persons 
beyond  sea,  passed  the  llth  of  March,  1815.  Every  thing  is  thus 
reconciled,  the  integrity  of  the  text  preserved,  and  its  exact  letter 
conformed  to.  The  whole  course  of  authorities  runs  in  favour  of 
this  construction,  as  well  where  the  legislature  is  limited  by  con- 
stitutions, as  where  it  is  unrestrained  and  omnipotent,  even  though 
at  variance  with  the  words  of  the  enactment.  Gilmore  v.  Shute, 

2  Show.  17.    2   Mod.  310.     1  Vent.  330.    Couch  v.  Jeffries,  4 
Burr.  2460.    Turner  v.  Turner,  1  Wash.  139.    Elliot  v.  Lyall, 

3  Call.  218.    Ogden  v.  Slack/edge,  2  Crunch,  272,  and  other  de- 
cisions of  the  Supreme  Court  of  the  United  States  which  I  shall 
notice  hereafter.     Nothing  can  more  strongly  show  the  interpreta- 
tion of  courts  of  justice  on  acts  of  this  description,  than  Gallego 
v.  Quenncl's  Administrators,  1  Her  <§•  Munf.  205.     The  words 
of  the  act  were,  "that  in  all  cases  where  thereafter  an  injunction 
shall  be  dissolved,  the  bill  of  the  complainant  shall  stand  dismissed 
of  course  with  costs;"  yet  it  was  construed  only  to  apply  to  cases 
of  injunction,  issued  before  passing  that  act.   Commonwealth  v. 
Duane,  (1  Binn.  607,)  proceeded  on  the  same  principles.     The 
act  of  March,  1809,  concerning  libels,  provided,  that  "from  and 
after  the  passing  of  that  act,  no  person  shall  be  subject  to  prose- 
cution by  indictment,  for  publications  respecting  official  conduct" 
It  was  held  by  the  Chief  Justice  and  Justice  BRACKENRIDGE,  con- 
tra Justice  YEATES,  (who  was  "of  opinion  that  it  did  not  operate 
on  that  indictment  which  was  found  before  its  passage,)  that  the 
act  put  an  end  to  the  prosecution  for  the  offence  committed,  and 

vttr,.  ?ur.  -2  7. 
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carried  to  conviction  before  the  passing  of  the  act,  but  on  which 
no  judgment  had  been  passed;  but  the  Chief  Justice  said,  that  if 
the  same  words  had  been  used  as  to  a  civil  action,  he  would  have 
thought  himself  warranted  in  giving  them  a  different  construction, 
because  it  would  have  operated  in  a  retrospective  manner  to  take 
away  a  vested  right;  but  that  there  was  a  wide  difference  between 
a  civil  and  a  criminal  action.  Nothing  could  be  better  expressed 
than  the  opinion  of  my  Brother  GIBSON,  in  Bedford  v.  Shilling, 
4  Serg.  4*  Rawle,  405.  On  this  rule  of  construction  he  observed, 
"It  is  one  which  the  courts  of  this  state  have  uniformly  adopted, 
and  it  has  been  held  almost  against  the  express  provisions  of  a 
statute,  in  a  country  whose  legislation  is  uncontrolled  by  any  con- 
stitutional check.  If  the  legislature  had  intended  that  the  progress 
of  actions  then  existing  should  be  arrested,  they  ought  to  have  said 
so."  In  The  Society  for  propagating  the  Gospel  v.  Wheeler,  2 
Gall.  150,  the  very  instance  of  limitations  was  put  by  Mr.  Justice 
STORY,  who  put  a  construction  on  the  act  wholly  prospective, 
which  he  admitted  was  not  according  to  its  exact  letter.  When, 
under  this  act  of  1815,  did  the  time  begin  to  run  against  the  ab- 
sentee? On  the  day  it  was  signed  by  the  governor.  There  is 
no  antecedent  time,  no  relation  back:  it  is  confounding  all  legal 
sense  and  all  common  sense,  with  respect  to  limitations,  to  con- 
strue the  back  words  retrospective;  or  the  time  wholly  past  a  for- 
feiture of  title.  As  well  might  it  go  back  to  actions  then  com- 
menced, nay,  to  land  which  the  owner  had  recovered  in  a  former 
action,  under  the  benefit  of  the  saving  clause,  annulling  the  excep- 
tion in  the  first  act;  expunging  it,  as  if  it  never  had  existed.  The 
difference  is  palpable  between  repealing  an  act  and  declaring  it 
null  and  void;  the  simple  repeal  leaving  all  acts  and  rights,  and 
benefits  enjoyed  under  it  unimpaired,  as  they  stood  at  the  time  of 
repeal;  but  if  it  declare  all  such  null  and  void,  they  are  nullified 
ab  initio.  Nemo  potest  mutare  consiliurn  suum,  in  alterius 
injuriam,  is  a  maxim  as  well  of  the  common  as  of  the  civil  law, 
and  has  been  expressly  applied  to  lawgivers.  Dash  v.  Van  Kleeck, 
7  Johns.  504.  The  lawgiver  cannot  alter  his  mind  to  the  prejudice 
of  another;  a  law  may  be  repealed  by  a  lawgiver,  but  the  right  ac- 
quired under  it  does  not  cease.  It  would  be  an  act  of  absolute  in- 
justice, to  absolve  with  the  law,  all  the  effects  it  produced;  it  would 
create  a  new  rule  for  things  that  were  past.  Laws  may  be  repealed, 
but  no  power  may  recall  the  past;  the  rights  acquired  under  them 
cannot  be  divested:  such  is  the  general  law  where  there  is  no  re- 
straint on  legislative  power,  how  much  stronger  is  the  case,  where, 
as  in  the  United  States,  we  have  written  constitutions.  So  far 
from  the  legislature  claiming  a  constitutional  power  to  annul  pri- 
vileges granted  by  a  former  law,  they  have  solemnly  disclaimed 
it.  In  the  general  banking  act  of  March,  1814,  they  incorporated 
the  banks  until  the  1st  otJlpril,  1825;  but  cautiously  reserved  to 
themselves  the  power  to  repeal  their  charters,  by  the  eighteenth 


March,  1325.]  OF  PENNSYLVANIA.  363 

(Eukin  and  others  -.-.  Uuub  and  others.) 

section,  in  these  words:  "If  it  shall  appear  that  the  charters  and  pri- 
vileges granted  are  injurious  to  the  citizens  of  this  commonwealth, 
the  legislature  shall  have  power  to  revoke  all  or  any  of  them  at 
any  time  they  may  think  proper.'*  When,  in  1824,  they  extend- 
ed the  time,  they  reserved  the  same  power;  thus  recognizing  the 
constitutional  principle,  that  a  privilege  once  granted,  a  right  once 
vested,  could  not  be  annulled  or  revoked,  unless  the  law  granting 
them  reserved  the  power  to  revoke  and  annul  laws;  which,  as  a 
rule  of  civil  conduct,  can  never  be  brought  to  bear  upon  what  oc- 
curred before  the  rule  itself  was  promulgated;  for  that  would  be 
prescribing  a  rule  for  a  case  which  had  already  happened,  contrary 
to  that  before  prescribed,  or  an  interest  already  vested  on  events 
which  have  happened.  It  is  a  law  for  the  decision  of  civil  cases, 
or  facts  which  have  happened  on  which  it  is  to  operate.  There  is 
a  very  able  opinion  of  Judge  WOODBURY,  in  the  case  of  Merril  v. 
Sherbot,  (New  Hampshire,  Adams,  203,)  in  which  he  draws  the 
conclusion,  that  it  is  not  warrantable  to  take  away  from  a  citizen 
a  vested  right, — a  right  to  do  certain  acts  or  possess  certain  things, 
which  he  had  already  begun  to  exercise,  or  to  the  exercise  of  which 
no  obstacle  remained  in  the  present  laws  of  the  land.  The  dis- 
tinction between  simple  repeals  and  statutes  declaring  others  to  be 
void,  obtained  at  a  pretty  early  age  of  the  law,  has  "grown  with 
its  growth,  and  strengthened  with  its  strength. "  By  a  statute 
made  1  and  2  Ph.  4*  M.,  a  devise  to  any  spiritual  corporation  of 
lands  for  the  advancement  of  piety,  was  made  good  and  valid.  This 
statute  was  repealed  by  5  Eliz.  c.  1.  The  devise  was  made  after 

1  Ph.  fy  M.,  and  before  the  statute  of  Eliz.,  and  declared  good 
by  all  the  judges  of  England;  for  where  one  statute  is  repealed 
by  another,  the  acts  done  in  the  mean  time  are  valid,  but  not  if  a 
statute  be  declared  null  and  void:  and  for  this  principle  the  author 
cites  4  H.  7,  and  11  H.I.     So,  in  West  v.  Wall,  3  Keble,  543, 
in  avowry  for  quit  rent,  a  special  verdict,  finding  the  statute  of 
Ph.  Sf  M.  and  feoffment  by  Newport  to  the  Bishop  of  Ely,  who 
afterwards  made  a  lease  in  frankalmoigne,  and  after  the  statute 
was  repealed  by  statute  1  Eliz.,  yet,  Per  curium,  the  thing  having 
been  done  before  repeal,  is  available.     So,  by  the  statute  of  Glou- 
cester, it  was  provided  that  the  alienation  of  a  tenant  by  the  cur- 
tesy  shall  not  bind  the  same;  and  Lord  COKE,  in  his  commentaries 
on  this  statute,  (2  Inst.  292,)  observes,  "  It  is  said  that  this  ex- 
tends to  alienations  made  after,  and  that  regularly,  Nova  constitu- 
tio  formam  futuris  imponere  debet,  non  preteritis."     So,  in  2 
Inst.  474,  the  statute  of  Westminster  expounding  the  statute  of 
Merton,  that  being  an  exposition  of  a  former  statute,  does  not 
take  effect  but  from  the  time  of  making  the  exposition.     So  a  will 
of  lands  before  the  statute,  and  the  testator  died  afterwards,  and 
the  will  held  good,  though  not  executed  according;  to  the  statute, 
for  it  is  not  to  be  taken  by  retrospection.   Carville  v.  Carville, 

2  Ch.  Rep.  302.  Price's  Ch.  77.     So,  in  Ashbitrham's  Case,  on 
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the  statute  of  mortmain,  it  was  decreed,  on  the  opinion  of  all 
the  jud ires  in  England,  that  the  statute  should  not  avoid  a  devise 
in  mortmain,  where  the  will  was  made  helbre,  though  the  testator 
died  afterwards.  2  *dtk.  87,  and  Willet  v.  Sanford,  cited  *flmbler, 
262.  But  in  the  Supreme  Court  of  the  United  States,  to  whose 
authority,  in  questions  of  this  nature,  we  ought  all  to  look  up 
and  be  bound  by,  as  the  decision  not  only  of  a  court  of  the  last 
resort,  but  a  court  whose  learning  in  every  branch  of  jurispru- 
dence is  acknowledged,  and  whose  extent  of  constitutional  know- 
ledge is  certainly  not  surpassed  by  any  court  in  any  country,  if  it 
be  equalled,  in  The  Society  for  propagating  the  Gospel  v.  New 
Haven,  8  Wheat.  493,  Mr.  Justice  WASHINGTON,  who  delivered 
the  opinion  of  the  court,  thus  expressed  himself:  ."The  termina- 
tion of  a  treaty  does  not  divest  rights  of  property  already  vested 
under  it.  If  real  estate  be  purchased,  or  secured  under  it,  it  would 
be  most  mischievous  to  admit  that  the  extinguishment  of  the  treaty 
extinguished  the  right  to  such  estate.  In  truth,  it  no  more  affects 
such  right,  than  the  repeal  of  a  municipal  law  affects  the  rights  ac- 
quired under  it.  If,  for  example,  a  statute  of  descent  be  repealed, 
it  has  never  been  supposed,  that  rights  of  property  already  vested 
during  its  existence  were  gone  by  such  repeal.  Such  a  doctrine 
would  overturn  the  best  established  doctrines  of  the  law,  and  sap 
the  very  foundation  on  which  property  rests." 

The  act  of  1815,  is  simply  a  repeal  of  the  saving  clause,  as  to 
persons  beyond  sea.  It  repealed  the  exception  in  the  act  of  1785, 
but  left  all  other  parts  of  the  law  as  it  found  them.  The  extension 
of  the  general  act  was  redundancy.  Without  that,  the  second  sec- 
tion would  have  embraced  persons  beyond  sea, — it  added  nothing 
to  the  effect  of  the  repeal.  No  other  part  of  the  first  statute  is  re- 
pealed, except  the  saving  in  the  fourth  section,  and  that  by  express 
words;  all  except  that  stand;  and  the  law  does  not  favour  a  repeal 
by  implication,  for  every  repeal  is  a  reflection  on  the  wisdom  of  a 
former  legislature,  and  is  confined  to  repealing  as  little  as  possible 
of  the  preceding  statutes.  11  Rep.  43.  1  Roll's.  Rep.  8.  Foster's 
Case,  1  Mod.  118.  4  Bac.  *ftb.  638.  What  is  the  operation' of 
the  saving  clause,  is  the  present  inquiry.  Is  it  to  he  construed  fa- 
vourably? In  Crosier  v.  Tomlinson,  2  Mod.  71,  the  action  was 
assumpsit,  and  it  was  contended  that  this  form  of  action  was 
omitted  in  the  saving  clause  of  the  statute  of  limitation,  but  the 
court  said,  "it  was  to  receive  a  favourable  construction,  and 
this  was  certainly  within  the  meaning;  the  provision  restrains 
the  severity  of  the  enacting  clause,  and  restores  the  common 
law."  Then,  until  the  llth  of  March,  1815,  the  common  law 
right  of  the  plaintiff  stood  firm,  and  was  unimpaired  by  the  act  of 
the  26th  of  March,  1785.  It  was  not  only  a  subsisting  common 
law  right  of  entry,  but  a  right  of  action  guaranteed  by  that  act  to 
the  plaintiffs.  Until  ten  years,  at  least,  after  they  landed  on  the 
American  shores,  the  defendants  had  gained  nothing  by  posses-^ 
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sion.     I  am  not  called  on  to  give  an  opinion  on  the  constitution- 
ality of  limitation  acts  altogether  retrospective;  but  still  it  is  pro- 
per to  keep  in  mind  the  decisions  of  the  Supreme  Court  of  the 
United  States,  in  giving  a  construction  to  this  act,  as  on  the  con- 
stitutional question  they  might  be  called  upon  finally  to  decide.   Nor 
am  I  at  present  to  give  an  opinion  (though  I  must  profess,  on  this 
subject,  I  have  a  settled  opinion,)  how  far  titles  to  lands  derived 
by  warrant,  survey,  and  patent,  constituting  a  part  of  the  public 
domains  acquired  by  individuals  under  existing  laws  are  contracts; 
yet  there  is  the  highest  authority  for  this  in  Dartmouth  College 
\.  Woodward,  4  Wheat.  695.     No  one,  as  was  stated  by  Mr.  Jus- 
tice STORY,  ever  supposed  that  they  were  not  beyond  the  reach  of 
legislative  revocation;  and  this  was  the  established  doctrine  of  the 
court.     I  avoid,  further  than  is  necessary  by  way  of  illustration, 
all  those  nice  and  difficult  questions, — sufficient  to  the  day,  is  the 
evil  thereof.     Yet,  if  even  such  a  question  should  arise,  and  it  is 
not  to  be  anticipated,  it  would  be  well  to  consider  that  the  legis- 
lature of  this  state,  in  the  first  act  establishing  a  land  office,  *ftpril 
9th,  1781.  Pnrd.  Dig.  369,  sect.  11,  enacted,  "  that  all  and  every 
the  lands  granted  in  pursuance  of  this  act,  should  be  free  and  clear 
of  all  reservations  and  restrictions,   as   to   mines,  royalties,  quit 
rents,  or  otherwise,  so  that  the  owners  respectively  be  enabled  to 
hold  the  same  as  absolute  unconditional  property,  to  all  intents 
and  purposes  whatsoever,  and  to  all  and  all  manner  of  profits,  pri- 
vileges, advantages  belonging  to  or  arising  from  the  same,  and 
that  clear  and  exonerated  from  any  charge  or  incumbrance  what- 
soever, excepting  only  a  sixth  part  of  all  gold  and  of  all  gold  and 
silver  ore,  for  the  use  of  the  commonwealth,  to  be  delivered  at  the 
pit's  mouth."     It  is  impossible  to  find, — our  language  does  not  af- 
ford, stronger  words  of  absolute,  unconditional,  irrevocable  grant. 
If  to  such  a  legislative  grant,  the  legislature  were  afterwards  to  an- 
nex a  condition  of  settlement,  within  a  prescribed  time,  on  pain  of 
forfeiture,  to  him  who  would  first  seize  and  settle  on  it,  it  would 
deserve  consideration,  whether  this  would  not  be  an  act  impairing 
the  obligation  of  contracts.     We  cannot  dou"bt  what  would  be  the 
decision  of  the  Supreme  Court  of  the  United  Slates,  but  if  the 
law  were  to  progress  a  step  further,  and  provide,  that  if  he  had 
not  settled  it  twenty-one  years  before  the  passage  of  the  act,  his 
right  was  forfeited  to  the  first  man  who  set  his  heart  and  his  foot 
on  it,  I  cannot  believe  but  that  such  an  act  would  startle  the 
stoutest   champion  of  legislative  omnipotence.      If  a  legislature 
can  do  this,  the  road  is  a  short  one.     By  repealing  all  the  naturali- 
zation acts,  congress  might  disfranchise  millions  whom  the  laws 
have  made  citizens;  nay,  more,  the  estates  they  had  acquired  would 
escheat  to  the  state  where  situated.     It  has  so  happened:  congress, 
on  the  2Gth  of  March,  1790,  passed  the  first  act  to  establish  a  uni- 
form rule  of  naturalization.     On  the  29th  of  January,  1795,  they 
repealed  this  act  in  toto,  in  express  terms,  and  passed  another  law. 
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requiring  different  qualifications,  and  this  they  again  repealed  on 
the  14th  of  April,  1802.  If  the  repeal  produced  the  effect  con- 
tended for,  it  would  follow  that  all  the  naturalized  citizens,  from 
1790  to  1802,  were  ipso  facto  again  aliens.  But  I  cannot  suppose, 
that  any  court  in  the  United  States  could  consider  it  in  the  power 
of  one  legislature  to  nullify  the  acts  of  preceding  legislatures,  so 
as  to  divest  a  right  secured  by  it.  At  least,  this  is  the  decision  of 
the  Supreme  Court  of  the  United  States,  who  might  be  called  on, 
as  a  court  of  error,  to  review  our  judgment  in  this  very  case;  and 
although  the  grant  under  which  the  plaintiffs  claim,  is  not  under 
the  act  of  1781,  yet  it  is  derived  from  a  most  solemn  engagement 
of  the  government.  When,  during  the  revolutionary  war,  on  (he 
change  of  government,  the  legislature  considered  that  the  salvs 
populi  required  the  divestment  of  the  estate  of  the  late  proprieta- 
ries, they  do  this  at  least  with  some  compensation,  and  they  se- 
cured to  that  family  all  their  private  estate:  they  are  ratified,  con- 
firmed, and  established  for  ever,  by  the  seventh  section  of  the  di- 
vesting act.  Their  title  is  held  under  this  compact  and  confirmation. 
Now,  could  any  subsequent  legislature  divest  the  Penn  family,  by 
repealing  that  act,  or  add  to  it  a  condition  of  settlement,  or  de- 
prive them  of  it,  because  they  had  not  before  settled  it?  Would, 
or  not,  this  be  considered  as  a  contract  which  the  constitution 
of  the  United  States  prohibited  the  legislature  from  impairing? 
for  if  they  could  do  it,  then,  by  repealing  the  tenth  section,  which 
grants  to  that  family  one  hundred  and  thirty  thousand  pounds  ster- 
ling, they  could  have  divested  them  likewise  of  that.  In  Fletcher 
v.  Peck,  6  Crunch,  136,  the  principle  stated  by  the  Chief  Justice 
and  acted  upon  by  the  court  was  this, — "That  one  legislature  was 
competent  to  repeal  any  act,  which  a  former  legislature  was  com- 
petent to  pass;  and,  that  one  legislature  cannot  abridge  (he  power 
pf  a  succeeding  legislature,  and  that  this  is  a  correct  principle, 
which  can  never  be  controlled  with  regard  to  general  legislation; 
but  if  an  act  be  done  under  a  law,  a  succeeding  legislature  cannot 
undo  it. — the  past  cannot  be  recalled  by  the  most  absolute  power." 
If  the  construction  of  the  Court  of  Common  Pleas  be  the  true  one, 
then  the  law  takes  this  property  immediately  and  directly  from 
one  man  and  gives  it  to  another;  and  certainly  nothing  could  con- 
vince me,  said  the  Chief  Justice,  in  Enstein  v.  Bowman,  6  Binn. 
471,  that  it  was  the  intention  of  the  legislature  to  take  a  man's 
property  without  a  reasonable  compensation,  because  it  not  only 
would  be  an  act  of  injustice,  but  a  violation  of  the  constitution, 
which  prescribes  limits  to  legislative  power.  The  legislature  are 
the  judges  of  the  great  occasions  when  it  may  be  expedient  to 
break  in  on  the  rights  of  property,  making  just  compensation;  but 
to  take  away  property,  without  compensation,  is  beyond  their 
power.  Such,  I  take,  to  be  the  decided  opinion  throughout  the 
United  States.  And  again,  in  Pickering  and  others  v.  Rutty,' 
1  Serg.  8?  Rawle,  511,  he  says,  "  The  people  have  not  intrusted 
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their  representatives  with  authority  to  commit  such  an  act  of  ma- 
nifest injustice,   as  to   take  away  the  property  of  an   individual 
without  compensation."     On  the  llth  of  March,  1815,  the  plain- 
tiffs were  entitled  to  the  possession;  on  that  day  they  are  divested 
of  their  right  of  entry, -and  of  action,  and  all  the  proprietary  inte- 
rest vested  in  the  defendants;  for  twenty-one  years'  adverse  pos- 
session vests  the  right  so  much  in  the  possessor,  lhat  he  becomes 
the  owner  in  fact  and  in  law.     It  is  not  only  a  negative  bar  to  the 
plaintiffs,  but  takes  away  their  right  of  possession,   and  gives  a 
positive  title  to  the  defendants;   for  there  is  a  marked  difference 
between  our  act  of  1785,  and  the  statute  of  Jac.  I.     That  statute 
takes  away  the  entry,  but  our  act  takes  away  the  writ  of  right,  and 
every  other  real  and  possessory  action;  so  that  twenty-one  years' 
possession,  like  sjxty  years  under  the  statute  of  Hen.  8,  is  a  suf- 
ficient title   against  all   the  world.   3  Black.  Com.    196,   and   in 
Green  v.  Biddle,  8  Wheat.  76,  where  the  Kentucky  statute,  as 
to  payment  for  improvements,   was    decided   to    be   unconstitu- 
tional, and  where  much  was  said  about  taking  away  the  remedy 
and  leaving  the  right,  (a  matter,  I  must  confess,  beyond  my  com- 
prehension, where  the  right  is  a  right  to  enter  on  lands,)  Judge 
WASHINGTON  thus  strongly  expressed  himself:  "  Nothing,  in  short, 
can  be  more  clear,  on  principles  of  law  and  reason,  than  that  the 
law  which  denies  the  owner  of  the  land  a  remedy  to  recover  the 
possession,  when  withheld  by  any  person,  however  innocently  he 
may  have  obtained  it,  or  to  recover  the  profits  of  it,  or  which  clogs 
his  remedy  for  the  recovery  of  such  right,  destroys  the  right  it- 
self, if  there  be  no  remedy  to  recover  the  thing."     The  law  sup- 
poses there  is  a  right  to  it.     A  right  to  land  includes  the  right  to 
enter  on  it,  to  recover  the  possession  of  it  by  suit,  to  retain  the 
possession  of  it,  and  to  recover  the  issues  and  profits.     For  the 
sake  of  the  argument,  it  must  be  admitted  that  the  plaintiffs  had 
made  out  an  unquestionable  right,  that  there  was  no  impediment 
but  the  act  of  llth  of  March,  1815;  and  then  the  argument  must 
be,  that,  by  the  operation  of  that  act,  they  lost  it  that  very  day, — 
not  by  any  omission  to  do  \\hat  any  law  required,  but  by  opera- 
tion of  that  act;  which  law,  at  the  same  time  it  took  it  from  them, 
vested  it  in  the  defendants,  and  without  any  compensation,  trans- 
ferred their  absolute  right  to  the  defendants,   who  had  then  no 
right.     The  legislature  of  1785  provides,  that  the  limitation  shall 
not  commence  against  any  owner  beyond  sea,  until  he  returns  to 
the  United  States,  and  then  allows  him  ten  years  to  prosecute  his 
right.    The  legislature  of  1815  says  this  exception  was  mischievous 
and  impolitic  in  our  predecessors.     We  differ  from  them,  and  de- 
clare, that  the  time  shall  begin  to  run  from  1785,  that  it  has  run 
out,  and  say  to  the  privileged  man — your  title  is  extinct;  we  think 
fit  to  vest  it  in  another;  and  this  in  the  twinkling  of  an  eye,  with- 
out any  previous  warning.     The  owner  remonstrates  against  this 
flagrant  injustice:  he  says  to  the  lawgiver — why  not  give  me  no- 
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tice  of  the  change  in  your  intention  ?  Why  lead  me  into  this  snare, 
by  guaranteeing  my  right,  until  the  expiration  of  ten  years  after  I 
set  foot  on  your  shore?  The  legislator  points,  in  answer,  to  his 
thunder,  while  the  poor  man  points  to  the  constitution.  Thus  the 
man  who  arrives  in  the  Delaware  from  Ireland^  say  on  the  10th 
of  March,  1815,  with  a  fair  title,  to  possess  the  land  which  his 
relation  bequeathed  to  him,  on  the  llth  is  despoiled  of  it:  when 
the  sun  rose,  it  was  his ;  when  it  set,  the  right,  had  departed 
from  him, — he  is  despoiled  of  it,  and  though  with  a  rich  inhe- 
ritance, he  is  a  beggar,  with  a  helpless  family,  and  in  a  strange 
land.  This  is  the  very  essence  of  tyranny;  sic  volo,  sic  jubeo, 
stet  pro  ratione  voluntas.  The  stranger  will  not^  I  trust,  point 
in  vain  to  our  constitution.  But  such  iniquity  is  not  to  be  im- 
puted to  our  legislature.  Th^re  is  no  such  stain  in  Pennsylvania 
legislation;  the  door  of  justice  is  not  shut:  she  has,  in  the  words  ot' 
the  bill  of  rights,  kept  her  courts  open  to  those  men  for  the  in- 
jury done  them  in  their  land.  Absence  is  no  crime,  delay  is  no 
culpable  omission;  it  is  excused  by  the  law  itself.  I  am  grieved 
to  think  there  is  even  a  doubt  entertained  of  the  intention  of 
the  legislature.  Consistently  with  all  constitutional  legislation, 
they  might,  and  I  insist  the}7  have  done  no  more,  than  place  the 
absentee  on  the  footing  of  inhabitants.  They  might  legislate  pros- 
pectively,  or  diminish  the  time  that  had  yet  to  run.  It  was  inge- 
niously attempted  to  discriminate  between  voluntary  and  involun- 
tary disability;  between  absence  beyond  sea/  and  infancy  and  lu- 
nacy. This  is  not  a  new  attempt,  but  it  has  never  prevailed;  for 
courts  have  always  held  that  it  would  be  mischievous  to  refine  on 
the  subject,  or  make  any  distinction  between  voluntary  and  invo- 
luntary disabilities.  When  the  disability  is  removed,  the  statute 
begins  to  run,  but  not  before.  The  legislature,  by  the  act  of  1815, 
repealed  it.  This  act,  as  to  absentees,  is  to  be  construed  as  an  act 
on  that  day,  including  all  the  provisions  of  the  act  of  1785,  except 
as  to  persons  beyond  sea:  all  are  to  be  taken  as  one  provision,  as 
parts  of  the  same  general  system  of  limitation.  I  disclaim  what 
has  been  called  in  the  argument  judicial  legislation,  but  I  claim 
and  exercise  the  right  of  judicial  construction,  and  I  construe  these 
acts  by  rules  which  have  obtained  for  ages  in  the  construction  of 
statutes.  The  legislature  intended  it  to  be  a  system  of  limitation; 
they  so  call  it,  and  it  is  our  duty  so  to  construe  it:  they  use  a  legal 
term,  we  must  presume,  in  a  legal  sense.  From  the  very  legal  de- 
finition, it  must  be,  in  the  nature  of  things,  prospective.  It  may 
be,  in  some  sense,  retrospective,  as  it  legislates  on  rights  or  con- 
tracts then  existing;  but  as  to  the  limitation  of  time  in  pursuing 
the  remedy,  statutes  are  always  prospective.  Mr.  Sergeant,  in  his 
very  valuable  treatise  on  Constitutional  Law,  has  assigned  the  true 
reason  why  retrospective  limitations  are  considered  as  unconsti- 
tutional, while  prospective  ones  are  thought  to  be  constitutional: 
in  the  first  they  take  away  the  remedy  and  the  right;  in  the  second, 
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they  merely  modify  the  remedy.  Serg.  Con.  Law,  352,  355.  It 
is,  and  I  speak  it  with  the  most  perfect  confidence,  in  all  prospec- 
tive. The  past  time  cannot  be  recalled  by  the  most  absolute  pow- 
er. Limitation,  as  it  is  taken  in  law,  is  a  certain  time  prescribed 
by  statute,  within  which  the  demandant  in  an  action  must  prove 
himself,  or  some  of  his  ancestors,  seized.  Co:  Litt.  116.  And 
in  Terms  de  la  Ley,  280,  limitation  is  an  assignment  of  a  space  of 
time,  within  which  he  that  will  sue  for  any  lands,  ought  to  prove 
that  he  or  his  ancestor  was  seized  of  the  thing  demanded,  or  other- 
wise he  shall  not  maintain  his  action,  which  assignments  are  made 
by  divers  statutes,  as  the  statutes  of  Merlon  and  Westminster,  1st 
ch,  28.  32  H.  3.  And  there  is  no  British  statute,  from  the  first 
statute  of  limitation,  20  H.  3,  down  to  the  present  day,  which  does 
not  prescribe  a  time  future.  Prescription  of  a  time  in  which  an  act 
may  be  done,  cannot  be  of  a  time  that  is  past;  prescribed,  that  is, 
apparent  beforehand;  for  a  bare  resolution  confined  in  the  breast  of 
the  legislature,  without  manifestation  by  some  actual  sign,  cannot 
properly  be  a  law.  It  requires  that  the  people,  its  objects,  should 
be  notified.  But  here  the  legislative  manifestation  of  time  and 
sign  would  be  delusive:  they  prescribe  one  time,  and  after  that 
time  has  passed,  they  enact,  because  you  have  not  done  that  which 
they  proclaimed  you  need  not,  your  title  is  extinct.  When  it  was 
stated  by  the  counsel  of  the  defendants,  that  Pennsylvania  had 
done  so  in  other  acts  of  limitation,  as  in  the  act  of  1785,  I  own  I 
was  distressed;  for  a  series  of  pernicious  enactments  of  that  nature 
would  certainly  create  a  pause,  and  present  a  difficulty;  but  on  a 
close  examination,  I  may  safely  challenge  any  man  to  show  the 
solitary  instance,  in  which  they  have  deviated  from  the  highway 
of  legitimate  limitation,  into  the  crooked  path  of  retrospective 
limitation.  The  first  act,  of  1705,  as  to  equitable  rights,  which  is 
one  of  the  alleged  instances,  and  which  was  in  force  unknown  to 
the  legislature,  the  bench,  and  the  bar,  as  an  act  of  limitation,  was 
never  heard  of  in  the  courts  of  justice  until  the  case  of  Penn  v, 
Kline.  If  any  construction  can  now  be  hazarded  on  this  anti- 
quated act,  it  appears  to  me  to  have  been  solely  to  give  the  seven 
years'  possession  of  an  equitable  title  in  the  hands  of  a  man,  who, 
had  there  been  a  court  of  chancery  to  have  compelled  the  conrey- 
ance  of  the  legal  title,  could  have  called  for  it,  the  legal  title,  with- 
out conveyance  from  the  holder.  When  that  case  went  up  to  the 
Supreme  Court  of  the  United  States,  in  Kirk  v.  Penn's  Lessee, 
9  Wheat.  287,  it  was  held  not  to  be  in  the  nature  of  limitation. 
The  Chief  Justice  said,  it  would  be  difficult  to  give  a  retrospective 
construction  to  it;  and  Mr.  Justice  JOHNSTONS,  who  differed  from 
the  rest  of  the  court,  considered  it  as  one  of  prospective  limita- 
tion; and  he  very  justly  says — if  it  had  been  retrospective  solely, 
it  had  not  a  single  case  to  work  on:  and  on  the  effect  of  its  repeal, 
by  the  act  of  1785,  I  entirely  concur  with  him  in  the  observation, 
that  its  repeal  at  that  time  could  have  no  effect  on  the  previous 
xTr.  3  A 
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rights  of  the  parties.  And  the  other  instance,  of  the  section  in 
the  act  of  1785,  with  respect  to  abandoned  settlements  and  unexe- 
cuted warrants,  has  always  been  considered  as  merely  declarato- 
ry. Chief  Justice  M'KEAN,  in  Smith  v.  Brown,  2  Smith,  175, 
held  that  the  powers,  with  respect  to  settlements,  presupposed  a 
usage  that  a  recovery  might  be  had  on  a  prior  occupation,  when 
there  had  not  been  an  abandoned  possession  within  seven  years 
before  suit  brought.  Right  by  occupation  was  always  founded  on. 
continuity  of  possession,  and  residence:  this  was  the  spark  which 
kept  the  pre-emption  right  alive,  and  when  this  was  extinguished, 
the  imperfect  right  died  in  much  less  time  than  seven  years.  It 
is  a  principle  of  the  law  on  this  subject,  that  improvements  must 
not  have  the  smallest  cast  of  abandonment;  and  as  to  unexecuted 
warrants,  it  is  believed  that  no  ejectment  could  at  any  time  be 
supported  on  them,  unless,  indeed,  they  contained  a  certainty 
nearly  equal  to  a  survey.  What  would  be  generality  of  descrip- 
tion, must  be  particularized  by  survey.  The  warrant  may  be  ge- 
nerally descriptive,  but  it  is  the  survey  which  identifies  the  land. 
Nothing  could  more  retard  the  settlement  of  the  country  than  these 
pocketed  warrants:  to  keep  them  locked  up,  is  locking  up  all  the 
land  in  the  adjacent  country;  for  no  man  could  tell  whether  the 
owner  would  sweep  to  the  right  or  the  left, — whether  he  would 
run  north  or  south,  east  or  west;  and  the  warrant,  in  its  very 
terms,  was  to  be  surveyed,  within  six  months.  Further  time 
was  an  equitable  indulgence,  perhaps  not  very  conducive  to  the 
prosperity  of  the  country:  besides,  that  provision  did  not  divest 
the  right  of  the  warrantee,  for  after  the  seven  years  a  survey  made 
on  vacant  unappropriated  lands  would  be  good.  The  acts  with  re- 
spect to  Connecticut  intruders,  were  acts  of  state  policy  protecting 
the  territory  of  the  state  from  invasion,  under  pretence  of  foreign 
titles.  The  very  possession  was  an  invasion  of  the  sovereignty  of 
the  state;  a  high  offence.  The  transfer  was  made  an  indictable 
crime.  The  object  of  all  these  acts  was,  to  cut  up  the  Connecticut 
title  by  the  roots;  but  this  affords  an  evidence  of  the  solicitude  of 
the  legislature,  not  to  hazard  unconstitutional  limitations,  even  under 
great  excitement,  for  all  these  regulations  of  limitation  are  purely 
prospective.  On  the  llth  of  March,  1800,  fifteen  days  before  the 
bar  of  limitation,  under  the  act  of  17S5  had  taken  effect,  the  law  is 
repealed  as  to  Connecticut  intruder,",  and  there  is  something  wor- 
thy of  attention  in  this.  It  is  not  simply  a  repeal  of  the  former 
act  as  to  those  intruders, — it  is  shortly  repealed,  and  declared  null 
and  void.  The  legislature,  it  is  to  be  presumed,  knew  the  differ- 
ence between  a  simple  repeal  and  declaring  an  act  null  and  void; 
at  any  rate,  by  rendering  the  act  a  nullity,  they  deprived  a  man 
of  his  right.  No  right  was  acquired  by  length  of  possession,  for 
no  length  of  time  could  give  the  criminal  possessor  the  legal 
title.  Every  day's  continued  possession  was  a  new  crime.  The 
acceptance  of  a  conveyance,  at  any  time,  was  indictable,  and  which, 
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with  respect  to  all  the  other  parts  of  the  state,  included  the  time 
in  which  entry  might  be  made  for  three  years;  it  touched  not  any 
vested  right  of  the  possessor,  but  barely  suspended  for  a  time  the 
the  limitation;  and  when  the  legislature  restored  the  limitation 
to  lands  within  the  Connecticut  claim,  they  gave  a  new  time  to 
the  Pennsylvania  holder  to  prosecute  his  right.  There  are  many 
other  acts  of  limitation.  The  act  of  the  4th  of  April,  1798,  limits 
the  time  for  which  judgments  should  continue  a  lien  on  real  estates, 
and  so,  as  to  suits,  to  be  brought  against  the  sureties  of  public  offi- 
cers. The  judgments  are  not  to  continue  a  lien  more  than  five 
years  after  passing  the  act.  On  the  bonds  of  public  officers,  it  is  of 
bonds  thereafter  to  be  taken,  and  gives  seven  years  after  cause  of 
action  accrued;  so  of  writs  of  error  and  in  distributing  estates  among 
the  relations  of  intestates:  and  the  act  of  1781  limited  the  time  for 
bringing  suits  for  land  against  the  state,  to  ten  years  after  the 
publication  of  the  act.  Instead  of  a  series  of  ex  post  facto  limita- 
tions, we  find  a  uniform,  systematic  course  of  just  legislation,  al- 
ways giving  time  to  prosecute  their  claims;  and  it  would  be  most 
unreasonable  that  there  should  be  a  deviation,  in  this  instance,  of 
so  flagrant  a  nature.  It  is  not  to  be  found  in  the  letter  or  spirit  of 
the  repealing  clause.  A  recent  instance  furnished  a  strong  evi- 
dence of  the  sense  of  Pennsylvania  legislation  on  this  subject.  An 
attempt  was  made,  in  the  last  session  of  the  legislature,  to  carry  a 
law,  repealing  a  decision  of  this  court  on  the  construction  of  the 
act  of  1804,  as  to  sales  of  unseated  lands  for  taxes,  and  the  limita- 
tion of  five  years  allowed  the  owner,  to  bring  his  ejectment  to  try 
their  validity,  which  was  that  the  time  only  began  to  run  from  the 
time  of  adverse  possession  taken  under  the  sale;  but  it  was  abor- 
tive; and  a  law  was  passed  without  opposition,  prescribing  a  form 
of  action  where  no  possession  had  been  taken,  but  allowing  the 
owner  two  years,  after  passing  the  act,  to  bring  his  action. 

I  am  not  driven  to  the  necessity  of  declaring  this  act  unconsti- 
tutional, for  its  enactment,  in  this  light,  is,  as  I  think,  not  only 
constitutional,  but  just — most  just.  I  only  take  these  views  for 
the  purpose  of  showing  the  opinions  of  other  courts,  and  of  the 
Supreme  Court  of  the  United  States,  whose  exposition  of  the 
constitution  of  the  United  Slates  is  conclusive  on  all  state  courts. 
And,  first,  under  the  act  for  opening  the  land  office,  already  stated, 
do  not  the  owners  of  land  hold  by  grant  from  the  state  a  free  and 
absolute  right  of  property?  and  whether  this  would  not  be  a  con- 
tract, whose  obligation  the  state  could  not  impair,  either  by  our 
own  bill  of  rights  or  the  constitution  of  the  United  States,  ought  to 
be  considered.  In  Dartmouth  College  v.  Woodward,  4  Wheat. 
629,  it  was  stated,  by  Mr.  Justice  STORY,  to  be  "the  established 
doctrine  of  the  court,  that  titles  to  land  constituting  a  part  of  the 
public  domain,  acquired  by  grant  under  existing  laws  by  private 
persons,  are  certainly  contracts  of  civil  institutions;  and  that  no 
one  ever  supposed  but  that,  when  acquired  bona  fide,  they  were 
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beyond  the  reach  «of  legislative  revocation;  and  by  the  word  con- 
tract, in  that  court,  is  understood  every  executed  agreement  be- 
tween individuals,  or  between  individuals  and  a  state,  by  which 
a  right  is  vested,  and  every  executory  agreement  which  confers  a 
right  of  action,  or  creates  a  binding  obligation,  in  relation  to  sub- 
jects of  a  valuable  nature,  and  which  may  be  asserted  in  a  court 
of  justice,  but  it  does  not  comprehend  the  political  relations  of  a 
government  and  its  citizens,  civil  institutions,  which  may  be  liable 
to  change  with  circumstances,  and  to  be  modified  by  ordinary  le- 
gislation, which  deeply  concern  the  public,    and  which,   to  pre- 
serve good  order,  the  public  judgment  must  control."  4  Wheat. 
627,  and  see  also  6  Crunch,  136,  Serg.  Con.  Law,  379,  JRawle's 
View  of  the  Const,  of  the  U.  S.  131.     The  property  of  an  indi- 
vidual may  be  taken  for  public  use,  on  just  compensation,  and  the 
legislature  are  the  sole  judges;  but  the  legislature  has  no  power  to 
transfer  the  property  of  A.  to  B.,  although  it  may  appear  even 
beneficial  to  the  state  that  B.  should  have  it.    Vanhorn's  Lessee 
v.  Dorrance,  2  Dall.  384.  Rawle,  130     In  the  Society  for  pro- 
pagating the  Gospel,  <§-c.  v.  Wheaton,  2  Gall.  181,  Judge  STORY 
puts  this  very  case  of  limitation:  "  It  may  be  admitted,'7  he  ob- 
serves, "that  if  this  were  a  mere  statute,  barring  the  action  in 
the  realty,  after  a  reasonable  time,  under  the  exercise  of  legisla- 
tive discretion,  its  constitutionality  could  not  be  questioned;  but  it' 
the  legislature  were  to  pass  an  act,  by  whose  limitations  all  actions 
on  past  disseizins  were  to  be  barred,  without  any  time  allowed 
for  the  commencement  thereof,  it  would  be  difficult  to  support 
its  constitutionality,  for  it  would  be  completely  retrospective  on 
vested  rights."     And  Chief  Justice  MARSHALL,  in  delivering  the 
opinion  of  the  court  in  Sturges  v.  Crowninshield,  4  Wheat.  207, 
puts  the  case  of  limitation  in  a  personal  contract:  "  If  in  a  state 
where  six  years  may  be  pleaded  in  bar  to  an  action  on  a  contract, 
a  law  should  declare  that  contracts  already  in  existence,  and  not 
barred,  should  be  construed  to  be  within  it,  there  would  be  little  dif- 
culty  as  to  its  unconstitutionally."     This  does  not  intrench  on  the 
power  of  the  legislature  to  shorten  or  suspend  limitation  laws,  be- 
cause this  takes  away  no  vested  right.   So,  statutes  made  for  curing 
defects  in  legal  proceedings,  by  confirming  acts,  though  it  might  be 
said,  the  party  had  a  right  to  take  advantage  of  the  error;  but  the 
answer  to  this  is,  that  there  is  no  vested  right  to  take  advantage  of 
a  mistake  or  error.  Foster's  Ex.  v.  Essex  Bank,  16  Mass.  JR.  270. 
We  must  constantly  keep  in  view,  that  this  is  a  case  of  landed  pro- 
perty vested  by  grant  in  one  set  of  individuals,  attempted  to  be  di- 
vested, and  vested  in  another.   The  clause  in  the  constitution  of  the 
United  States,  declaring  that  private  property  shall  not  be  taken 
for  public  use  without  just  compensation,  is  declaratory  of  a  great 
fundamental  principle  of  government,   and  any  law  violating  it 
must  be  deemed  a  nullity;    not  only   because    it  is  inconsistent 
with  the  constitution,  but  against  natural  right  and  justice.  Scott 
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v.  Platt,  17  Johns.  255.  If  the  legislature  intended  to  nullify, 
and  had  constitutional  power,  why  not  speak  out?  why  simply  re- 
peal? why  leave  it  in  any  ambiguity?  The  case  of  Whitman  v. 
Hapgood,  (10  Mass.  Rep.  437,)  confirms  the  construction  I  put 
on  this  act.  A  statute  of  that  state,  of  1805,  after  prescribing 
what  shall  be  evidence  of  an  advancement  to  a  child  or  grand- 
child, repeals  all  former  acts  falling  within  its  purview;  but  it  was 
held,  that  a  deed  made  prior  to  that  statute,  and  which,  by  exist- 
ing laws,  would  have  been  evidence  of  an  advancement,  should 
have  the  effect  of  a  repealing  clause,  notwithstanding;  and  that  for 
this  reason, — statutes  are  not  to  affect  the  past  transactions 
of  the  subject  of  legislation.  If  the  contrary  construction  were 
to  prevail,  then  the  legislature  might  prevent  the  recovery  of  just 
debts  by  retrospective  limitations:  they  might,  by  repealing  the 
fourth  section  of  the  limitation  law.  strip  infants,  feme  coverts, 
and  lunatics  of  their  lands;  and  then  another  legislature  might  re- 
peal the  whole  act  of  1785,  and  restore  the  ancient  owner.  And 
what  could  prevent  a  future  legislature  from  repealing  the  act  of 
1815?  and  thus,  instead  of  certainty  of  title,  on  which  the  happi- 
ness and  prosperity  of  every  country  depend,  we  would  not  hold, 
what  our  patents  purport,  an  absolute,  unconditional  estate, 
but  floating  and  precarious  tenancies  at  will, — fluctuating  posses- 
sions, tossed  to  and  fro  by  every  gust  of  wind:  a  state  of  things 
not  congenial  with  any  just  idea  of  property,  and  which  the  free- 
holders of  this  state  are  not  prepared  for.  It  would  subvert  the 
very  end  of  government  itself,  which  is,  to  give  to  every  one  his 
right, — and  of  all  law;  for  the  benefit  of  all  law  is,  that  it  gives  a 
rule  of  conduct.  Then  indeed  we  might  say,  with  Mr.  Justice 
PATTERSON,  (in  Vanhorn's  Lessee  v.  Dorrance,}  "  We  are  all 
tenants  at  will  of  the  legislature,"  and  exclaim  with  him,  "Wretch- 
ed situation,  precarious  tenure!"  The  boast  would  be  a  vain  one, 
of  property  and  its  security,  of  courts  and  of  constitutions,  and  of 
calling  ourselves  freemen ;  but,  thanks  to  Almighty  God,  this  has  not 
been  the  course  of  Pennsylvania  legislation;  very  different  has  been 
her  course.  On  the  most  sedulous  search,  I  cannot  find  one  soli- 
tary instance  of  limitation  wholly  retrospective;  on  the  contrary, 
I  find  the  most  scrupulous  and  praiseworthy  attention  to  prevent 
any  collision  with  vested  rights,  and  that  there  is  a  constant  adhe- 
rence to  this  fundamental  principle  of  government. 

As  to  the  policy  of  the  original  saving,  I  have  nothing  to  urge  in 
its  defence.  The  legislature,  pursuing  all  former  acts  of  limitations 
thought  proper  to  adopt  it;  and  having  made  the  exception,  wisely 
or  unwisely,  it  is  not  to  be  presumed  that  a  future  legislature  would 
cause  it  to  bear  on  the  excepted  cases,  or  act  on  the  time  that  was 
past;  undo  rights  secured  under  it.  It  is  enough  for  me  to  say, 
they  have  not  done  it;  and  on  that  ground  my  judgment  is,  that 
the  Court  of  Common  Pleas  gave  an  erroneous  opinion  on  the  effect 
of  the  repealing  clause  of  the  act  of  1815. 
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The  very  able  argumeut  of  the  counsel  of  the  defendants  in  er- 
ror, and  the  disagreement  on  the  bench,  have  rendered  fhe  investi- 
gation unavoidably  tedious.  It  was  due  to  the  strong  arguments 
and  the  fervid  zeal  with  which  they  were  urged,  to  assume  nothing 
and  to  examine  every  thing,  with  the  most  patient,  laborious,  and 
unbiassed  consideration.  This  I  have  done  faithfully,  and  the  re- 
sult of  my  labour  has  been,  to  myself  at  least,  most  satisfactory; 
and  the  labour  has  been  well  employed,  if  I  have,  in  any  degree, 
succeeded  in  rescuing  from  reproach  the  act  of  1815,  and  wiping 
off  the  stain  which  a  retrospective  construction  would  fix  on  Penn- 
sylvania legislation.  I  would  have  felt  deep  regret  and  mortifi- 
cation, to  have  found  such  a  blemish  recorded  in  our  statute  books, 
and  pain,  in  being  called  to  pronounce  sentence  of  condemnation 
on  a  provision  so  repugnant  to  the  constitution  of  this  state  and 
the  United  States:  though  those  whose  great  learning  I  esteem, 
and  whose  judicial  opinion  I  respect,  may  not  agree  with  me  in 
the  justness  of  my  conclusions. 

Thus  far  we  have  proceeded  on  the  assumption,  that  the  plain- 
tiffs have  shown  a  right  of  possession;  but  it  is  asserted  by  the  de- 
fendants, that  they  have  the  legal  title,  and  the  plaintiffs  no  equity, 
and  if  they  had  an  equity,  it  was  only  to  be  administered  on  their 
doing,  or  offering  to  do,  certain  acts,  and  until  they  were  done,  or 
offered  to  be  done,  chancery  would  grant  no  relief;  and  that,  in 
Pennsylvania,  the  possession  should  not  be  destroyed,  and  if  on 
the  undisputed  state  of  facts  appearing  on  the  record,  the  court 
should  be  of  opinion  that  the  plaintiffs  were  not  entitled  to  reco- 
ver, then,  as  no  question  of  limitation  could  arise,  the  court  would 
not  reverse  the  judgment  and  award  a  venire  facias  de  novo,  on 
an  irrelevant  opinion,  or  do  so  useless  a  thing  as  order  another 
trial;  and  as  these  points  arise  on  the  record,  it  is  the  duty  of  the 
court  to  give  their  opinion  on  them.  On  the  statement  of  undis- 
puted fasts,  or  the  plaintiffs'  own  showing,  did  it  prove  a  subsist- 
ing right,  either  in  law  or  equity?  To  understand  this,  it  is  neces- 
sary to  state  whether  the  claims  were  legal  or  equitable.  The 
ejectment  was  for  an  undivided  moiety  of  four  lots,  with  the  build- 
ings, numbered,  in  the  general  plan  of  Easton,  77,  78,  79,  and 
SO,  admitting  the  defendants  to  be  tenants  in  common  with  them 
under  the  will  of  Dr.  Ledlie.  These  lots  were  the  private  estate 
of  John  Penn  and  Richard  Penn.  No.  79  had  been  conveyed  to 
Dr.  Ledlie;  No.  77  and  78  he  held  by  improvement,  and  No.  80 
by  possession,  and  on  judgments  obtained  against  his  executors, 
No.  79  was  sold  to  John  Cooper,  77  and  78  to  Samuel  Sitgreaves. 
The  lots  were  conveyed  by  deed,  duly  acknowledged  by  the  sheriff 
to  the  purchasers.  This  took  place  some  time  in  1796.  John  Ross 
afterwards  purchased  from  Cooper  and  Sitgreaves  the  western  half 
of  these  lots;  the  Penns  released  the  ground  rents  on  lot  No.  79, 
and  conveyed  77  and  78  to  John  Ross,  and  No.  SO  they  sold  and 
conveyed  to  Sitgreaves.  Cooper,  if  this  sale  was  not  fraudulent, 
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obtained  the  title  to  No.  79,  and  Sitgreaves  to  Nos.  77  and  7S, 
whatever  it  was  of  Ledlie's;  and  John  Ross  by  conveyance  from 
the  'Penns  the  legal  title.  We  are  at  some  loss  to  know  what  is 
meant  by  an  improvement  of  an  appropriated  tract  of  land.  Im- 
provement could  give  no  right  of  pre-emption;  but  I  presume  it 
was  held  under  some  understanding  or  contract  implied,  that  the 
improver  should  have  the  right  of  pre-emption,  or  perhaps  by 
agreement  from  the  proprietaries'  agent,  on  which  no  money  had 
been  paid. 

The  Penns  held  the  legal  title  in  No.  80,  and  that  is  vested 
in  Sitgreaves  by  the  conveyance.  Ledlie  held  but  a  naked  pos- 
session; the  Penns  were  under  no  obligation,  legal  or  moral,  to 
sell  to  Ledlie,  or  to  his  heirs  or  devisees.  Sitgreaves,  though  an 
executor  or  administrator,  had  power  equally  with  any  stranger  to 
buy,  and  the  Penns  to  sell  and  convey  to  him;  and  Sitgreaves 
was  not  prohibited  by  the  policy  of  any  law,  or  any  equitable  doc- 
trine, from  buying  at  sheriff's  sale  any  part  of  Ledlie's  estate. 
There  was  no  evidence  indicative  of  any  fraud  in  the  sale.  The 
testator  left  his  estate  much  embarrassed,  his  personal  property 
not  exceeding  one  hundred  and  fifty  dollars,  exclusive  of  some 
trifling  debts  due  to  him.  Whatever  doubts  might  rest  on  a  pur- 
chase by  an  executor  at  an  under  value,  with  effects  in  his  hands 
to  pay  the  debts,  none  can  on  such  a  sale  as  the  present,  where  I 
do  not  find  any  allegation  of  direct  fraud;  for  there  is  no  principle 
of  law  which  will  invalidate  the  title  of  a  trustee,  where  the  law 
has  taken  the  property  out  of  his  hands,  and  he  has  purchased  from 
one  having  authority  to  sell,  as  at  sheriff's  sale.  Provost  v.Gratz, 
1  Peters,  370.  And,  as  to  the  alleged  irregularity,  the  return  of 
fieri  facias,  not  condemned,  and  subsequent  inquisition  and  con- 
demnation, this  never  could  affect  a  purchaser;  and,  on  that  head, 
the  opinion  of  the  court  was  quite  correct,  as  to  the  full  effect 
of  the  sheriff's  sale,  as  to  Nos.  77,  78,  and  79.  There  is  no  ex- 
trinsic testimony  stated;  and  certainly  the  proceedings  on  their 
face  exposed  no  circumstance  or  mark  of  fraud.  The  only  matter 
alleged  to  vitiate  the  sale  of  Nos.  77  and  78,  is,  lhat  it  was  to 
an  executor.  We  have  seen  this  is  no  disqualification.  As  to  79, 
it  is  not  even  alleged  that  Cooper  had  notice  of  any  thing  fraudu- 
lent. Boss  could  protect  himself  by  Cooper's  want  of  notice, 
even  if  he  had  notice  himself  before  his  purchase.  The  compe- 
titors of  the  defendants,  as  to  77  and  78,  never  had  the  legal  title; 
and,  if  they  had  any  claim,  it  could  only  be  enforced  in  a  court  of 
equity.  If  the  Penns  had  sold  to  a  stranger,  could  he  have  been 
disturbed  after  this  long  delay?  No  court  of  chancery  could  have 
compelled  the  Penns,  or  their  alienees,  on  a  bill  filed,  to  convey 
to  them  after  so  long  abandonment,  where  no  money  had  been 
paid;  where  there  was  no  obligation  on  Ledlie,  or  his  representa- 
tives to  pay,  where  he  had  not  left  assets,  and  where  the  pro- 
perty, in  the  mean  time,  had  become  of  much  greater  value.  An 
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executory  contract  so  imperfect  and  undefined,  would  be  abandoned 
by  laches,  or  forfeited  by  neglect  and  dormitancy;  and  tbat  not 
arising  from  the  bar  of  any  positive  limitation.  Infancy  or  being 
beyond  sea  could  form  no  excuse  for  the  non-operation  of  this  execu- 
tory contract,  where  performance,  on  their  parts,  was  so  essential 
to  the  rights  of  others.  I  am  satisfied  that  a  court  of  chancery 
would  not  interpose,  after  this  monstrous  delay,  after  this  gross 
neglect  to  lend  its  aid  for  the  completion  of  a  contract,  even 
when  the  purchaser  had  paid  a  part  «f  the  purchase  money,  with- 
out evidencing  a  fixed  and  marked  intention  to  carry  his  contract 
into  execution;  and,  with  regard  to  these  equitable  rights  and  re- 
liefs, our  courts  only  exercise  a  borrowed  jurisdiction.  Necessity 
has  compelled  the  judges  to  adopt  the  maxims  and  principles  of  a 
court  of  equity;  therefore,  what  is  established  as  a  rule  in  a  court 
of  equity,  must  be  considered  as  law  here.  But  we  ought  to  be 
well  satisfied,  before  we  adopt  them,  that  they  are  settled  rules  of 
property  in  chancery.  Lessee  of  Barnes  v.  Hart,  1  Yeates,  231, 
by  Mr.  Justice  BRADFORD,  the  general  rule  is,  that  time  is  not  of  the 
essence  of  a  contract;  but  where  a  considerable  length  of  time  has 
elapsed,  after  the  party  demanding  a  specific  performance  has  failed 
to  perform  on  his  part,  and  the  demand  is  made  after  a  long  delay, 
and  change  in  the  title  and  value  of  the  property,  and  there  is 
want  of  mutuality  of  obligation  in  the  respective  parties,  no  court 
would  allow  one  party  to  hold  another  boupd  where  the  obligation 
was  not  reciprocal;  or  to  hold  himself  prepared  to  avail  himself  of 
all  favourable  contingencies,  without  being  affected  by  those  that 
turn  out  unfavourable.  Brashier  v.  Grafz,  6  Wheat.  528.  If  this 
is  a  rule  in  a  court  of  chancery,  in  a  country  where  property  is 
generally  improved,  and  the  value  more  fixed  and  ascertained, 
how  much  stronger  is  the  reason  why  the  rule  should  obtain  here, 
where  so  much  property  remains  without  improvement,  and  where 
lands  are  constantly  rising,  (until  within  a  few  years.)  It  is  essen- 
tial to  justice  that  the  contract  should  be  executed  in  some  reason- 
able time;  for  it  is  ridiculous  to  talk  of  making  a  man  compensa- 
tion, by  giving  him  the  interest  of  the  purchase  money;  and  where, 
as  to  lots  No.  77,  and  78,  there  was  no  express  contract,  the  grounds 
unimproved  and  unproductive,  no  obligation  on  the  party  asking 
the  performance  to  perform  his  part;  where  he  has  died,  leaving 
no  assets  to  pay,  and  no  estate,  and  no  one  bound  to  pay  but  at 
his  own  option,  where,  if  the  property  fell,  he -never  would  pay, 
nothing  could  be  more  pernicious  to  society, — to  this  commu- 
nity, particularly,  where  real  estate  is  daily  improving,  and  daily 
changing  hands,  and  where  it  is  the  interest  of  all  to  give  facility 
to  alienations,  than  that  a  man  who  enters  into  a  contract, 
should  take  his  own  time  to  perform  it.  This  is  not  the  doctrine 
of  equity.  At  the  end  of  twenty  years,  if  it  would  not  be  consi- 
dered as  abandoned,  I  know  not  when  it  would;  and  thus  the  ven- 
dee would  be  bound  to  keep  the  estate  in  abeyance  unimpaired, 
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for  the  purchaser  and  his  descendants  for  ages  to  come,  and  that 
even  when  he  has  received  no  part  of  the  purchase  money;  and  it 
never  can  be  too  often  repeated,  that  the  common  law  courts  in 
Pennsylvania  are  not  in  the  distribution  of  equity  without  any 
certain  fixed  principles,  for  they  are  as  much  bound  by  the  rules 
of  property  established  in  a  court  of  equity,  as  they  are  by  the 
most  certain  maxims  of  the  common  law.  On  every  principle  of 
well  defined  equity,  these  defendants  may  claim  of  the  court  to 
have  the  title  as  it  stood  at  law;  and  I  am  well  aware,  that  it  would 
be  as  unjust  to  let  these  claimants  come  in  and  sweep  away  all, — 
improvements  and  all, — purchase  money  and  all, — as  it  would  have 
been  iniquitous  to  strip  them  of  their  rights,  if  they  had  any,  un- 
der the  pretence  of  retrospective  limitations.  Clearly  as  to  77 
and  78,  if  the  contract  were  even  more  recent,  the  plaintiffs  ne- 
ver could  sustain  this  equitable  action  of  ejectment,  without  ten- 
der of  the  purchase  money  paid  to  the  Penns,  without  tender  of 
what  had  been  paid  in  discharge  of  the  testator's  debt,  and  these 
sums  were  capable  of  ascertainment,  if  not  at  the  commence- 
ment of  the  action,  certainly  at  the  time  of  trial,  and  all  the 
costs  up  to  the  time  of  tender;  for  the  fiction  on  which  this 
equitable  action  is  supported  is,  that  equity  sifpposes  that  to  have 
been  done  which  good  conscience  requires  should  be  done.  But 
equity  would  not  require  these  defendants  to  convey,  unless  they 
•were  reimbursed.  The  generality  of  the  maxim  is  frequently  mis- 
taken, for  nothing  can  be  looked  upon  as  done,  but  that  which  ought 
to  have  been  done,  and  ought  to  have  been  done  in  due  season, 
and  not  what  might  have  been  done.  Burgess  v.  Wheat,  1  Eden, 
186.  Now,  here,  as  chancery  would  not  have  relieved  but  on 
these  terms,  these  terms  should  have  been  offered  and  the  tender 
made,  and  the  money  brought  into  court;  but  if  this  had  been 
done,  still  another  question  in  equity  would  arise. 

These  purchasers  were  tenants  in  common  with  Ledlie's  devi- 
sees, and  the  plaintiffs  in  error  say,  that  by  these  purchases  the  de- 
fendants became  their  trustees;  and  this  certainly  is  the  strong  point 
of  the  case:  without  this,  they  have  not  an  inch  of  ground  to  stand 
upon.  What  would  he  the  result?  In  that  case,  the  cestui  que 
trusts  could  not  recover  the  property  in  the  hands  of  the  trustees, 
without  paying  all  proper  sums  advanced  in  execution  of  the  trust, 
as  well  as  the  original  debt  and  interest  Baker  v.  Plankinhorn, 
C.C.,  U.  &'.,  Oct.  1S07,  Whart.  Dig.  382.  This  principle  is  laid 
down  by  Chief  Justice  KENT,  in  Vanhorn  v.  f-unda,  5  Johns. 
Ch.  It.  407,  416,  "Where  two  devisees,  tenants  in  common,  are 
in  possession  of  an  imperfect  title  derived  by  them  from  a  common 
ancestor,  one  of  them  cannot  buy  an  outstanding  title,  so  as  to  dis- 
seize or  oust  his  co-tenant,  but  such  purchase  will  inure  to  their 
common  benefit,  subject  to  an  equal  contribution  to  the  expense, 
including  all  the  beneficial  and  permanent  improvements." 
The  tender  of  the  sums  paid  to  the  sheriff,  the  proportion  ot" 
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purchase  money  paid  to  the  Penns,  with  interest  should  he  paid 
into  court  with  the  costs,  and  then  the  verdict  entered  condition- 
ally for  the  plaintiffs,  that  if  on  an  issue  directed  by  the  court  to 
ascertain  the  amount  of  useful  and  beneficial  improvements,  with 
the  interest,  deducting  a  reasonable  rent,  the  plaintiffs  should 
pay  the  ascertained  amount  by  a  certain  day,  to  be  'stipulated  by 
the  court,  judgment  to  be  entered  for  the  plaintiffs  without  costs; 
but  if  the  amount  so  found  should  not  be  paid  at  the  time  stipu- 
lated, then  judgment  on  the  verdict  to  be  entered  for  the  defend- 
ants. But  this  equity  could  only  arise  on  the  sale  of  the  sheriff 
being  invalidated,  on  the  ground  of  actual  fraud.  John  Ross,  the 
purchaser,  even  if  that  were  proved,  could  not  be  affected  without 
express  notice.  He  bought  from  one  who  held  the  legal  title,  on 
a  judicial  sale  confirmed  by  the  court,  and  nothing  but  actual  no- 
tice could  impeach  his  title:  he  would  hold  it,  purged  of  the  fraud. 
I  speak  of  No.  79,  of  which  Ledlie  held  the  legal  estate;  for  then 
if  the  sale  was  fraudulent,  and  Ross  purchased  with  notice  of  the 
fraud,  Cooper  having  notice  of  and  participating  in  it,  (of  which  I 
cannot  discern  the  vestige  of  evidence,)  the  plaintiffs  would  be  en- 
titled to  a  verdict. 

As  to  Nos.  77  and  78,  after  such  a  lapse  of  time,  my  doubt  has 
been  whether  the  plaintiffs  could  be  let  in  on  any  terms, — be  the 
sale  by  the  sheriff  valid  or  invalid;  but  I  incline  to  think,  if  the  sale 
were  invalid,  chancery  would  suffer  them  to  come  in,  with  the  co- 
tenants,  on  the  terms  I  have  mentioned:  contribution  to  all  that 
has  been  fairly  laid  out  in  acquiring  the  title,  payment  of  purchase 
money  to  the  Penns,  and  for  beneficial  permanent  improvements. 
Nothing  will  bring  a  court  of  chancery  into  action,  but  a  puro 
equity  and  reasonable  diligence.  The  strongest  equity  may  be 
forfeited  by  laches,  or  abandoned  by  acquiescence;  for  in  chancery 
there  is  always  a  limitation.  Youst  v-  Martin,  3  Serg.  <§•  Rawle, 
423.  Peebles  v.  Reading,  8  Serg.  8?  Rawle,  484. 

The  claimant  in  opposition  to  the  legal  title  should  not  delay  as- 
serting his  right,  as  a  stale  claim  will  meet  with  little  attention. 
Delane  v.  Delane,  7  Br.  P.  C.  279.  Sugden,  444.  Where  a 
contract  has  lain  dormant  for  a  period  much  shorter  than  this,  and 
no  step  taken  to  complete  it;  and  particularly  where  the  property, 
by  subsequent  events,  has  become  more  valuable,  where  nothing 
has  been  done,  where  there  is  no  mutuality,  and  no  time  fixed  for 
performance, — this  is  not  such  an  agreement  as  equity  would  enforce. 
1  Madd.  Ch.  323,  and  in  Peebles  v.  Reading,  before  cited,  under 
such  circumstances,  it  was  decided  that  the  delay  of  thirteen  years 
was  unreasonable.  But  in  such  a  trust  as  this,  it  is  the  dictate  of  rea- 
son and  justice,  and  a  rule  in  equity,  that  equity  will  not  interpose 
unless  the  plaintiff  consents  to  do  that  which  justice  requires,  and 
that  would  be  the  full  contribution  I  have  stated.  The  only  con- 
sideration that  would  exclude  from  the  recovery  of  valuable  im- 
provements, would  be  where  a  man  has  acted  fraudulently,  and  is 
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conscious  of  the  defect  of  his  title,  and,  with  that  consciousness  on 
his  mind,  makes  improvements  with  the  design  of  improving  ces- 
tui  gue  trusts  out  of  his  estate.  In  such  a  case  as  this,  payment  of 
all  laid  out  in  securing  the  title,  and  for  all  beneficial  permanent 
improvements  should  be  made  a  sine  qua  non  to  the  recovery  of 
possession;  and  this  is  settled  in  Moody  v.  Vandyke  and  others, 
4  Hinn.  35. 

As  to  No.  80,  the  plaintiffs  have  no  pretence  in  law  or  equity. 
Dr.  Ledlie  had  not  a  spark  of  right:  he  stood,  as  to  the  Penns,  as 
a  trespasser  and  intruder.  The  Penns  were  under  no  obligation  to 
sell  to  his  devisees;  Sitgreaves  under  none  to  buy  from  them.  By 
his  buying  from  one  devisee,  he  did  not  become  tenant  in  common 
of  that  to  which  neither  had  a  right;  for  neither  could  claim  any 
title  under  the  will  of  the  testator,  because  he  had  no  interest  in, 
nor  was  he  seized  of  any  thing  by  virtue  of  any  thing,  express  or 
implied. 

I  have  hesitated  as  to  the  relevancy  of  the  opinion  on  the  sta- 
tute of  limitations,  as  to  No.  79.  At  one  time  my  impression 
was,  that  it  could  not  act  as  to  77,  78,  and  79,  as  the  plaintiffs 
have  neither  done,  nor  offered  to  do,  what  was  incumbent  on  them 
to  do,  either  before  the  bringing  of  the  action  or  on  the  trial  of  the 
cause.  My  impression  is  unchanged;  they  have  not  put  themselves 
in  a  situation  to  call  on  the  defendants  to  surrender  the  possession. 
But  as  the  right  to  No.  79,  of  which  Dr.  Ledlie  held  the  legal  title, 
is  involved  in  the  inquiry,  the  question  is  different;  and  consider- 
ing it  without  relation  to  the  sheriff's  sale,  and  its  validity  depend- 
ing on  a  question  of  fraud;  and  the  opinion  of  the  court  on  the  bar 
of  limitations,  naturally  rendering  it  unnecessary  for  the  jury  to 
inquire  into  the  fact,  was  conclusive  of  the  whole  case.  This  was 
a  direction  to  the  jury,  that  limitation  was  an  insuperable  bar  to 
the  plaintiffs'  recovery.  I  agree  with  the  Chief  Justice,  that  the 
judgment  should  be  reversed,  and  a  venire  facias  de  novo  awarded. 

Another  case  has  occurred  under  this  act,  on  which  we  have 
heard  another  very  able  argument;  but  my  opinion  has  not  been 
changed,  but  rather  confirmed,  by  the  view  taken  by  the  counsel 
on  that  argument.  It  has  been  assumed,  that  the  repealing  clause 
would  have  the  same  effect  with  or  without  the  extending  clause. 
It  is  on  that  ground  the  reason  of  my  opinion  is  founded,  and 
it  shows  that  I  offered  a  safe  challenge,  when  1  challenged  to 
the  proof  of  any  instance  of  retrospective  limitation  enactment. 
The  industry  of  the  counsel  has  been  in  vain  employed  in  the 
search,  and  he  has  totally  failed.  The  cases  of  certioraris  to  jus- 
tices of  the  peace  and  writs  of  error  being  taken  away,  and  in 
which  the  High  Court  of  Errors  and  Appeals  has  been  abolished,  are 
those  exercises  of  legislative  power  which  no  man  can  justly  deny. 
The  new  organization  of  the  courts  under  the  present  constitution, 
put  this  court  in  the  power  of  the  legislature.  It  was  not  a  court 
established  by  the  constitution. — it  was  not  recognized  by  it, — and 
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its  abolition  was  not  forbidden.  The  inhibition  of  certiorates  was 
one  of  those  general  provisions  incident  to  legislation:  it  divested 
no  vested  right  of  property*  This  right  had  been  decided  by  a 
competent  tribunal  not  to  be  in  the  party  against  whom  the  judg- 
ment was.  It  might  as  well  be  contended,  that  transferring  juris- 
diction from  one  court  to  another,  as,  from  the  Common  Pleas  to 
the  District  Court,  or  from  this  court  to  the  District  Court  was  un- 
constitutional. It  nuist  be  by  a  very  subtle  course  of  argument 
that  this  could  be  called  in  question  as  trenching  on  the  constitu- 
tion; whereas,  to  authorize  a  court  ever  to  exercise  this  difficult 
and  delicate  trust  of  declaring  an  act  unconstitutional,  it  must  be, 
where  the  infraction  of  the  constitution  is  palpable;  for  in  a  doubt- 
ful case,  it  never  can  be  justified.  In  these  cases,  it  would  be  a 
usurpation  of  legislative  power.  These  acts  were  not  prohibited 
to  the  legislature  by  the  constitution  of  the  Untied  States,  or  of 
this  state.  They  impair  no  contract;  but  the  constitution  of  the 
United  States  prohibits  the  legislature  from  passing  any  law 
impairing  the  obligation  of  contracts,  in  the  same  words  that  it 
denies  to  them  the  power  of  passing  bills  of  attainder;  and  the  bill 
of  rights,  in  this  state,  denies  to  the  legislature  the  power  to  pass 
any  law  impairing  the  obligation  of  contracts.  The  people,  in  the 
exercise  of  their  absolute  and  sovereign  authority,  have  declared 
that  this  principle  should  for  ever  remain  inviolate.  That  instruc- 
tion, paramount  to  all  law,  has  exempted  this,  (in  a  voice  that  can- 
not be  misunderstood,  and  must  be  obeyed,)  out  of  the  general 
powers  of  government.  The  act  of  1781  is  the  fundamental  right 
under  which  the  people  of  this  state  hold  their  landed  estates,  as 
absolute,  unconditional  property,  to  all  intents  and  purposes  a  con- 
tract between  the  people  and  the  government  of  the  most  solemn 
and  binding  nature.  The  first  act  of  this  state  government  is  the 
charter  of  the  proprietaries, — a  charter  irrevocable,  a  tenure  which 
cannot  be  changed,  until  the  individual  surrender  back  his  right 
to  the  government,  or  the  public  good  requires  its  application  to 
public  use,  and  even  then  not  without  just  compensation.  I  will 
just  add,  that  warrants  for  lands  issued  under  the  authority  of  the 
state,  at  a  special  session  of  this  court  held  at  Sunbitry,  were  so- 
lemnly decided  to  be  solemn  contracts  between  the  commonwealth 
and  each  individual.  Attorney  General  v.  The  Grantees,  4  Dall. 
239. 

I  have  not  found  any  thing  better  expressed,  on  this  inherent 
power  of  the  judicial  department,  than  the  opinion  of  Judge  CHARL- 
TON,  in  the  Supreme  Court  of  Georgia,  in  Greenfield  v.  Ross, 
Char  lion's  Hep.  17G.  "The  power  claimed  by  that  department,  of 
deciding  on  the  constitutionality  of  laws,  is  a  point  inseparable 
from  its  organization.  It  is  a  power  which  results  from  the  fede- 
ral and  state  compacts;  without  it,  all  the  horrors  of  legislative 
omnipotence  would  instantly  stare  us  in  the  face,  followed  by  a 
prostration  of  those  wise  check?,  a  legitimate  exercise  of  that 
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power  imposing  upon  all   wicked  usurpation,  on  the  sound  rights 
of  the  people.     In  England,   they  have   no  constitution;   hence 
the   parliament  possesses  omnipotent    power:    but  a  constitution 
stands  upon  a  different  basis.     It  emananates  directly  from  the  will 
of  the  people,  in  whom,  from  the  very  nature  of  things,  the  sove- 
reign power  necessarily  resides.    As  soon  as  the  people  have  given 
existence  to  this  constitution,  it  becomes  the  supreme  law  of  the 
nation,  or  the  state:  it  is  paramount  to  all  other  authority,  and  that 
mighty  fiat, — and  that  fiat  only  which  gave  it  life, — can  announce 
its  destruction.  •  These  are  political  tenets  which  cling  to  and  are 
dear  to  the  hearts  of  all  true  Americans.     They  are  the  tenets 
dear  to  Americans,  because  who  can  oppress  or  be  oppressed,  un- 
der the  benign  and  energetic  influence  of  a  written  constitution, 
which  designates  and  guarantees  all  the  rights  of  man,  and  which 
raises  up  every  arm  in  defence  of  them?     From  passion,  from  un- 
principled ambition,  from  the  illusions  of  ignorance,  from  the  ebul- 
lition of  political  acrimony  or  misguided  zeal,  it  is  very  easy  to 
perceive  the  possibility  of  an  unconstitutional  act  of  the  legislature. 
What,  then,  is  the  remedy?  A  recourse  to  the  people's  vengeance? 
Must  the  people  be  called  upon  to  defend,  in  their  aggregate  ca- 
pacity, that  compact  and  those  privileges,  which  flowed  directly 
from  the  source  of  their  volition?     If  this  is  the  remedy,   our 
boasted  republicanism  is  nothing  more  than  systematic  anarchy; 
and  it  would  be  therefore  better  for  us  to  repose  in  the  thorny  pro- 
tection of  an  absolute  monarchy.     Is  the  remedy  found,  in  the  pa- 
tient endurance  of  the  evil,  until  succeeding  legislatures  think  pro- 
per to  repeal  the  unconstitutional  enactment?  This  would  be  worse 
than  popular  insurrection,  because  it  presupposes  an  outrage  upon 
the  constitutional  rights  longer  than  ought  to  be  borne  by  Ameri- 
can citizens.   The  remedy  can  only  be  found,  then,  in  the  wisdom 
and  independence  of  the  judicial  department.     Here  the  passions, 
the  feelings,  and  the  interests  which  may  and  do  sway  deliberative 
bodies,   cannot  be  found.     This  department  is  aided  by  all  the 
lights  which  cautious  and  dispassionate  consideration  can  afford; 
and  it  is  governed  by  maxims  of  jurisprudence  which,  tipertis 
foribus,  offer  a  secure  asylum  to  every  citizen  whose  weakness 
or  injuries  solicit  admission  and  protection.     This  department  can- 
not deviate  from  those  fixed  principles,  which  for  ages  the  appro- 
bation of  mankind  has  stamped  with  the  seals  of  truth  and  autho- 
rity.    In  this  respect,  the  judicial  is  unlike  the  legislative  depart- 
ment, whose  functions  are  regulated  by  the  caprice  of  an  arbitrary 
discretion.   Under  this  view  of  the  judicial  department,  it  is  surely 
the  best,  the  safest,  and  in  our  republican  be  the' only  mediation 
between  a  citizen  and  -an  unconstitutional  act  of  the  legislature.'7 
The  observation,  that  where  the  judges  are  elected  by  the  legis- 
lature, they  cannot  decide  on   the  constitutionality  of  the  acts  of 
the  legislature, — because  the  creature  cannot  be  greater  than  the 
creator, — the  learned  judge  considers  as  a  mode  of  reasoning  ab- 
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horrent  to  the  constitution.  It  is  true  that  the  judges  are  elected 
by  the  legislature;  but,  when  elected,  they  constitute  a  department 
co-equal  and  co-ordinate  with  the  legislature.  This  opinion  is 
closed  with  a  proper  caution  to  judges, — that  where  it  remains 
doubtful  whether  the  legislature  have  or  have  not  trespassed  on 
the  constitution,  the  conflict  ought  to  be  avoided,  because  there  is 
a  possibility,  in  such  cases,  of  the  constitution  being  on  the  side 
of  the  legislature. 

I  refer,  likewise,  to  The  Trustees  of  the  University  of  North 
Carolina  v.  Foy  and  Bishop,  1  Murphy,  58.  In- the  year  1789, 
the  legislature  granted  all  escheated  estates  to  the  university;  and, 
in  1800,  it  was  repealed,  on  the  ground  that  the  former  act  was 
judged  to  be  void,  as  being  contrary  to  the  constitution  of  the 
state. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


[PHILADELPHIA,  APRIL  16,  1825.] 

WALKER  against  The  Bank  of  Montgomery  county. 

IN   ERROR. 

If  the  holder  of  a  note,  who,  at  the  time  it  was  discounted,  knew  that  it  was 
drawn  for  the  accommodation  of  the  endorser,  .give  time  to  the  endorser  without 
consulting  the  drawer,  the  latter  is  not  discharged  thereby. 

THIS  cause  having  been  before  the  court,  on  a  former  writ  of 
error  to  the  Common  Pleas  of  Chester  county,  the  judgment  of 
the  court  below  was  reversed  at  March  Term,  1S23,  and  a  venire 
facias  de  novo  awarded.  * 

On  the  trial  which  subsequently  took  place,  an  exception  was 
taken  by  the  counsel  for  the  plaintiff  in  error,  the  defendant  below, 
to  the  «harge  given  to  the  jury,  on  a  point  which  was  not  present- 
ed by  the  record,  on  the  former  argument. 

Brinton  and  Candy,  for  the  plaintiff  in  error. 

Tilghman,  for  the  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

TILGHMAN,  C.  J.  This  is  an  action  brought  by  The  Bank  of 
Montgomery  county  against  Thomas  Walker,  on  a  promissory 
note  made  by  him  payable  to  Walker  and  George,  {Enoch  Wal- 
ker and  Thomas  George,}  by  whom  it  was.  endorsed  to  the  plain- 
tiffs, who  discounted  it  and  paid  the  money  to  Walker  and  George. 
The  note  was  drawn  by  the  defendants  for  the  accommodation  of 
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Walker  and  George,  which  was  known  to  the  directors  of  the 
bank,  when  they  discounted  it.  Credit  was  afterwards  given  to 
Walker  and  George,  n  ithout  consulting;  the  defendant,  for  about 
a  twelvemonth,  on  their  paying  the  discount  from  time  to  time,  in 
the  same  manner  as  if  the  note  had  been  renewed.  On  the  trial 
of  the  cause  in  the  Court  of  Common  Pleas  of  Chester  county,  the 
defendants  contended  that  he  was  discharged,  in  consequence  of 
time  being  given  to  Walker  and  George,  he  being  only  a  surety, 
and  having  received  no  notice  of  this  indulgence.  But  the  judge 
instructed  the  jury,  that  the  defendant  was  not  discharged,  and 
thereupon  his  counsel  excepted  to  their  opinion.  As  this  cause 
was  before  us  on  a  writ  of  error  heretofore,  when  the  law  was  fully 
considered  and  an  opinion  delivered  at  large,  it  is  not  deemed  pro- 
per to  go  over  the  same  ground  again.  The  only  difference  be- 
tween the  case  as  it  then  stood,  and  now  stands  before  us,  is,  that 
it  did  not  appear  then,  but  does  now,  that  when  the  note  was  dis- 
counted by  the  plaintiffs,  they  knew  that  it  was  for  the  accommo- 
dation of  Walker  and  George.  But  we  are  of  opinion  that  this 
difference  is  unimportant.  We  assume  this  broad  principle,  that 
the  man  who  draws  a  promissory  note  for  the  purpose  of  negotia- 
tion, must  stand  to  it.  He  has  placed  himself  in  the  situation  of 
principal,  and  shall  not  afterwards  escape,  by  alleging  that  he  was 
but  a  surety.  Although  the  plaintiffs  knew  that  the  defendant  re- 
ceived no  value  from  Walker  and  George,  the  payees,  yet  they 
knew  also  that  it  was  his  choice  to  serve  his  friends,  by  placing 
himself  in  the  front  of  a  negotiable  instrument,  and  they  had  a 
right  to  suppose,  that  he  was  willing  to  abide  the  consequences. 
They  were  therefore  under  no  obligation  to  give  him  notice  of  the 
non-payment  of  a  note,  of  which  he  himself  was  to  be  the  payer, 
nor  of  any  indulgence  which  they  might  think  proper  to  give  his 
friends,  the  endorsers.  It  was  his  business  to  make  inquiry  into 
these  things.  He  knew  that  he  had  not  paid  the  note  himself,  and 
if  he  wanted  to  know  whether  the  endorsers  had  paid  it,  or  re- 
ceived indulgence  from  the  bank,  he  should  have  sought  for  in- 
formation. If,  in  answer  to  his  inquiries,  the  plaintiffs  had  deceived 
him  as  to  the  state  of  the  business,  that  might  have  been  a  ground 
of  discharge.  We  think  it  safest  for  the  mercantile  world,  in  ge- 
neral, as  well  as  for  the  parties  immediately  interested  in  accom- 
modation paper,  to  lay  down  the  law  on  these  principles,  which 
are  warranted  by  the  best  authorities.  For  the  rest,  we  refer  to 
the  opinion  delivered  in  this  case  before,  where  those  authorities 
are  all  cited  and  considered.  It  is  the  opinion  of  the  court,  that 
the  judgment  should  be  affirmed. 

Judgment  affirmed, 
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STOY,  Administratrix  of  STOY,  against  YOST. 

l  IN    ERROR. 

Where,  in  a  suit  before  a  justice,  there  is  an  award  of  arbitrators  that  the  plaintiff 
has  no  cause  of  action,  no  appeal  lies,  if  it  do  not  appear  in  the  justice's  docket 
that  the  plaintiff's  demand  exceeded  twenty  dollars. 

"Want  of  jurisdiction  is  not  cured  by  acquiescence. 

THE  writ  of  error,  in  this  case,  was  to  the  Mayor's  Court  of  the 
city  of  Lancaster. 

John  Yost,  the  plaintiff  below,  and  defendant  in  error,  it  appears, 
took  out  a  summons  before  a  justice  of  the  peace,  against  the  plain- 
tiff in  error,  Catherine  Stoy,  administratrix  of  Gustavus  Stoy, 
deceased,  "in  a  plea  of  damages  not  exceeding  one  hundred  dol- 
lars, arising  from  a  balance  of  book  debt  not  exceeding  one  hun- 
dred dollars,"  as  appeared  by  the  transcript  from  the  justice's  doc- 
ket in  which  this  was  stated.  The  parties  agreed  to  refer  the 
cause,  and  on  the  17th  of  October,  1820,  the  arbitrators  awarded 
no  cause  of  action,  and  the  justice  rendered  judgment  accordingly, 
and  that  the  defendant  pay  the  costs  of  suit.  The  plaintiff  ap- 
pealed to  the  Mayor's  Court  of  the  city  of  Lancaster.  On  the 
18th  of  August,  1821,  the  court,  on  motion  of  the  defendant's  at- 
torney, granted  a  rule  to  show  cause  why  the  appeal  should  not 
be  dismissed,  which  was  withdrawn  on  the  15th  of  Jamiari/, 
1S22,  and  pleas  entered  and  issues  joined.  In  April,  1822,  the 
defendant  added  the  plea  of  set-off,  and  the  cause  being  tried  by 

VOL.  xii.  3C 


386  SUPREME  COURT  [Lancaster, 

(Stoy,  Administratrix  of  Stoy,  v.  Yost.) 

jury,  a  verdict  was  given,  on  which  judgment  was  entered  in  fa- 
vour of  the  plaintiff  for  one  hundred  and  eight  dollars  and  twenty- 
three  cents.  The  error  now  assigned  was,  that  the  Mayor's  Court 
had  no  jurisdiction,  the  appeal  being  irregularly  entered. 

Puller  and  Ellmaker,  for  the  plaintiff  in  error,  now  contended, 
that  the  award  being  that  the  plaintiff  had  no  cause  of  action,  no 
appeal  lay  under  the  provision  of  the  act  of  the  20th  of  Marchj 
1810,  section  3,  that  "  the  judgment  of  the  justice  on  an  award, 
\vhen  not  exceeding  twenty  dollars,  shall  be  final  and  conclusive 
on  both  plaintiff  and  defendant,  without  further  appeal,"  which  go- 
Verns  the  jurisdiction  of  the  Mayor's  Court  of  the  city  of  Lancaster. 
This  point  was  expressly  decided  in  M'Kim  v.  Bryson,  2  Serg. 
•&T  Rawle,  463.  There  the  suit  was  before  a  justice:  the  plaintiff's 
demand  was  for  damages  under  the  sum  of  one  hundred  dollars, 
for  not  building  a  stone  chimney  in  a  workmanlike  manner:  the 
case  was  arbitrated,  and  an  award  was  given  in  favour  of  the  de- 
fendant, and  judgment  rendered  thereon.  The  plaintiff  appealed 
to  the  Court  of  Common  Pleas  of  Butler  county,  who  quashed 
the  appeal,  and  their  judgment  was  affirmed.  The  case  of  Stewart 
v.  Keemle,  4  Serg.  &,-  Rawle,  72,  does  not  conflict  with  this  case, 
because  there  it  appeared  that  the  plaintiff  valued  the  hay  for  which 
the  suit  was  brought  at  seventy-five  dollars.  The  suit  was  in  tro^- 
ver  for  three  tons  and  a  half  of  hay,  valued  at  seventy-five  dollars, 
and  judgment  was  rendered  for  the  defendant.  The  plaintiff  ap- 
pealed to  the  Court  of  Common  Pleas,  who  dismissed  the  appeal, 
but  this  court  reversed  the  judgment  of  dismissal. 

Porter,  for  the  defendant  in  error,  insisted  that  either  party 
may  appeal,  where  the  demand  exceeds  twenty  dollars.  Hoops  v. 
Wort  king  ton,  1  Brown's  JRep.  337:  but  that,  if  the  appeal  were 
irregularly  entered  in  the  first  instance,  the  defendant,  by  moving 
to  dismiss  it,  and  then  withdrawing  his  motion,  pleading,  and  go- 
ing to  trial,  had  waived  the  irregularity,  and  the  court  would  not 
now  assist  him.  In  Mayor  v.  Jacoby,  8  Serg.  <§•  Rawle,  526', 
there  was  a  suit  before  a  justice,  and  judgment  for  the  defendant: 
the  plaintiff  entered  his  appeal  after  twenty  days.  This  irregularity 
was  cured  by  the  defendant's  acquiescence  in  the  Court  of  Common 
Pleas  three  years,  and  the  plaintiff's  being  put  to  expense  in  obtain- 
ing evidence,  &c.  before  the  defendant  moved  to  quash  the  appeal. 

The  opinion  of  the  court  was  delivered  by 

TILGHMAN,  C.  J.  This  action  was  originally  brought  before  a 
justice  of  the  peace,  by  John  Yost,  the  plaintiff  in  error.  The 
cause  of  action  stated  by  the  plaintiff,  as  it  appears  on  the  docket 
of  the  justice,  was  ll  a  balance  of  a  book  debt,  not  exceeding  one 
hundred  dollars"  The  cause  was  submitted  to  arbitrators,  who 
awarded,  "that  the  plaintiff  has  no  cause  of  action,  and  pay  the 
costs  of  suit."  The  plaintiff  appealed  to  the  Mayor's  Court  of  the 
city  of  Lancaster,  in  which  the  cause  was  tried;  and  he  there  »b- 
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tained  a  verdict  and  judgment  for  one  hundred  and  eight  dollars, 
and  twenty-three  cents  damages,  and  costs  of  suit 

The  error  assigned  is,  that  the  Mayor's  Court  had  no  jurisdiction, 
because  it  was  a  case  in  which  no  appeal  lay.  By  the  act  of  the 
20th  of  March,  1810,  section  3,  the  judgment  of  the  justice, 
"  when  not  exceeding  twenty  dollars,  shall  be  final  and  con- 
clusive on  both  plaintiff  and  defendant,  without  further  ap- 
peal." It  cannot  be -said,  that  the  judgment  in  this  case  exceeded 
the  sum  of  twenty  dollars.  Literally,  it  was  for  no  sum — it  was 
altogether  in  favour  of  the  defendant.  But  to  give  the  act  the  most 
liberal  construction,  according  to  what  may  be  supposed  to  be  its 
spirit,  the  most  that  can  be  said,  is,  that  where  the  plaintiff's  cause 
of  action  set  out  on  the  docket  of  the  justice,  amounts  to  more 
than  twenty  dollars,  then,  if  judgment  be  given  for  the  defendant, 
it  is  in  effect  a  judgment  exceeding  twenty  dollars.  But  here,  the 
justice's  docket  only  shows,  that  the  cause  of  action  was  the  ba- 
lance of  a  book  debt,  not  exceeding  one  hundred  dollars.  For 
aught  that  appears,  it  might  have  been  less  than  twenty  dollars, 
and  this  court  cannot  presume  that  it  was  more.  The  case  of 
M'Kini  v.  Dry  son,  (2  Serg.  <$*  Rawle,  463,)  is  precisely  the  same 
as  that  now  before  us.  It  is  impossible  to  point  out  any  difference. 
But  in  Stewart,  &?c.  Administrators  of  Nelson,  v.  Keernle,  (4 
Serg.  8f  Rawle,  72,)  where  it  appeared  on  the  docket  of  the  alder- 
man before  whom  the  suit  was  brought,  that  the  plaintiff's  cause 
of  action  amounted  to  seventy-five  dollars,  and  judgment  was  ren- 
dered for  the  defendant,  this  court,  adopting  the  liberal  construc- 
tion before  mentioned,  held  that  the  judgment  was  to  be  considered 
as  substantially  exceeding  twenty  dollars,  and  therefore  an  appeal 
lay.  The  established  construction,  therefore,  of  the  act  of  assem- 
bly, is,  that  to  entitle  the  plaintiff  to  an  appeal,  where  the  judg- 
ment of  the  justice  is  for  the  defendant,  it  must  appear  on  the 
docket  of  the  justice,  that  the  plaintiff' 's  cause  of  action  ex- 
ceeds twenty  dollars. 

But  it  was  contended,  by  the  counsel  for  the  defendant  in  error, 
that  the  plaintiff  in  error,  having  gone  on  to  trial  in  the  Mayor's 
Court,  has  cured  the  want  of  jurisdiction  in  that  court.  If  it  had 
been  a  case  in  which  an  appeal  lay,  the  going  on  to  trial  would 
have  cured  any  irregularity  in  the  entering  of  the  appeal.  But, 
where  there  is  no  appeal,  the  defect  of  jurisdiction  is  radical,  and 
cannot  be  cured  by  the  appearance  of  the  party,  and  trial  of  the 
cause.  Such  an  implied  consent,  cannot  confer  jurisdiction  where 
the  law  has  not  given  it.  This  was  expressly  decided  in  Morrison 
v.  Weaver,  (4  Serg.  $•  Rawle,  190.)  I  am  therefore  of  opinion, 
that  the  whole  proceeding  in  the  Mayor's  Court  was  erroneous, 
and  the  judgment  should  be  reverse'd. 

Judgment  reversed. 
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SOOP  against  COATS. 

IN  ERROK. 

Where,  in  a  suit  before  a  justice,  the  sum  demanded  and  set  forth  in  his  docket, 
exceeds  twenty  dollars,  and  arbitrators  find  for  the  defendant,  or  reduce  the 
plaintiff 's  demand  more  than  twenty  dollars,  the  plaintiff  is  entitled  to  an  appeal. 

IN  this  case,  which  was  a  writ  of  error  to  the  Court  of  Common 
Pleas  of  Lancaster  county,  the  question  was  the  same  as  in  the 
preceding  case,  but  the  circumstances  were  different. 

J?tteAanan,Tai'gued  for  the  plaintiff  in  error. 

Jenkins,  contra. 

The  opinion  of  the  court  was  delivered  by 

TILGHMAN,  C.  J.  The  question  in  this  case  is,  whether  a  plaintiff, 
who  brought  suit  before  a  justice  of  the  peace  for  a  debt  of  forty -two 
dollars  and  four  cents,  and  obtained  judgment  on  the  award  of  ar- 
bitrators, for  nine  dollars  and  seventy-five  cents,  is  entitled  to  an 
appeal.  The  principle  established  in  the  case  of  Stay's  JJdminis- 
tratrix  v.  Yost,  decided  this  day,  is  decisive.  The  act  of  assem- 
bly of  the  20th  of  March,  1810,  allows  an  appeal  when  the  judg- 
ment of  the  justice  exceeds  twenty  dollars.  The  construction  of 
this  act  is,  that  where  the'debt  sued  for  by  the  plaintiff,  and  set 
forth  on  the  docket  of  the  justice,  is  reduced  by  the  judgment 
more  than  twenty  dollars,  an  appeal  lies  for  the  plaintiff,  although  the 
judgment  is  for  a  less  sum  than  twenty  dollars.  So  an  appeal  lies 
for  the  plaintiff,  when  his  demand,  set  forth  on  the  docket  of  the 
justice,  exceeds  twenty  dollars,  and  judgment  is  rendered  for  the 
defendant.  In  both  these  cases,  the  judgment  is  substantially  to  a 
greater  amount  than  twenty  dollars.  But  in  cases  where  it  does 
not  appear  by  the  demand  of  the  plaintiff,  set  forth  on  the  docket 
of  the  justice,  that  the  debt  sued  for  exceeds  twenty  dollars,  and 
judgment  is  rendered  for  the  defendant,  or  for  the  plaintiff  for  a 
sum  less  than  twenty  dollars,  no  appeal  lies,  as  was  decided  in 
M'Kim  v.  Bryson,  2  Serg.  #  Rawle,  463.  In  the  present  case, 
the  plaintiff's  demand,  set  forth  on  the  docket  of  the  justice, 
was,  of  a  debt  of  forty-two  dollars  and  four  cents,  which  was  re- 
duced more  than  twenty-nine  dollars,  by  the  judgment  for  nine 
dollars  and  seventy-five  cents.  lie  was  therefore  entitled  to  an 
appeal.  The  judgment  of  the  Court  of  Common  Pleas,  by  which 
the  appeal  was  quashed,  was  therefore  erroneous,  and  is  to  be  re- 
versed. The  record  is  to  be  remitted,  with  an  order  that  the  Court 
of  Common  Pleas  reinstate  the  appeal  and  proceed  in  it. 

Judgment-reversed,  and  record  remitted,  with  directions  to 
reinstate  the  appeal. 
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The  COMMONWEALTH  against  DEMUTH  and  others. 

IN   ERROR. 

It'  there  are  pleas  to  an  indictment  of  autrefmts  acquit,  and  not  guilty,  the  former 

issue  should  be  first  tried. 
If  a  jury  is  charged  with  both  these  pleas  at  once,  and  the  verdict  is  guilty  in 

manner  and  form,  &c.  no  judgment  can  be  rendered,  as  there  is  no  verdict  on 

one  of  the  pleas. 
If  an  act  of  assembly.  direct  the  president,  managers,  and  company  of  a  turnpike 

road,  to  remove  a  gate,  the  persons  who  are  president  and  managers  are  not  in- 

dividually liable  to  indictment,  if  the  direction  is  not  performed. 

BY  a  writ  of  error  to  the  Court  of  Quarter  Sessions  of  York 
county,  the  indictment  and  proceedings  against  John  Demuthj 
president,  and  twelve  other  defendants,  managers  of  the  York  and 
Gettysburg  turnpike  road,  were  removed  to  this  court. 

The  indictment  contained  five  counts,  the  first  four  of  which 
charged  the  defendants,  as  president  and  managers  of  the  York 
and  Gettysburg  turnpike  road,  &c.  The  fifth  count  charged  that 
the  defendants,  on  the  10th  day  of  October,  in  the  year  1821, 
in  Bottstown,  in  West  Manchester  township,  in  the  county  afore- 
said, within  one  half  mile  of  the  borough  of  York,  in  the  county 
aforesaid,  and  within  the  jurisdiction  of  this  court,  with  force  and 
arms,  injuriously  and  unlawfully  did  lock,  fasten,  and  chain,  and  did 
cause  to  be  locked,  fastened,  and  chained,  a  certain  toll-gate,  be- 
fore that  time  made,  erected,  and  placed  upon  and  across  the  said 
turnpike  road,  at  the  place  last  aforesaid,  to  certain  gate  posts,  be- 
fore the  said  tenth  day  of  October,  in  the  year  last  aforesaid,  made, 
erected,  and  placed  in  and  upon  the  said  turnpike  road,  at  the  place 
last  aforesaid,  and  the  said  last  mentioned  gate,  so  locked,  fastened, 
and  chained  as  aforesaid,  to  the  said  last  mentioned  gate  posts,  from 
the  said  tenth  day  of  October,  in  the  year  last  aforesaid,  until  the 
day  of  this  inquisition,  with  force  and  arms  at  Bottstown  afore- 
said, in  West  Manchester  township  aforesaid,  within  one  half  mile 
of  the  borough  of  York  aforesaid,  and  within  the  jurisdiction  of  this 
court,  the  defendants  unlawfully  and  injuriously  did  continue  and 
still  do  continue,  so  locked,  fastened,  and  chained,  as  aforesaid,  to 
the  great  obstruction,  annoyance,  hindrance,  and  common  nuisance 
of  the  citizens  of  this  commonwealth  along  the  said  York  and 
Gettysburg  turnpik^road,  with  their  cattle,  horses,  and  carriages, 
passing  and  repassing,  to  the  evil  example  of  all  others  in  like  case 
offending,  and  against  the  peace  and  dignity  of  the  commonwealth 
of  Pennsylvania. 

The  defendants  pleaded  not  guilty,  and  autrefoits  acquit.  The 
attorney  general  replied  ne  autrefoits  acquit,  and  a  jury  being 
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called,  found  that  "the  defendants  are  guilty  in  manner  and  form 
as  they  stand  indicted.  On  motion,  the  court  below  arrested  the 
judgment. 

Wright,  for  the  commonwealth,  relied  on  the  act  of  the  31st  of 
March,  1821,  Pamph.  Laws,  187. 

Hopkins,  for  the  defendant  in  error. 

By  the  act  of  the  llth  of  March,  1815,  Pamph.  122,  section  4, 
the  managers  of  the  York  and  Gettysburg  turnpike  road,  are  au- 
thorized to  make  a  turnpike  road  from  the  west  end  of  the  borough 
of  York,  the  nearest  and  best  route  to  Gettysburg,  and  are  vested 
with  like  powers,  &c.  as  were  given  to  the  Siisquchu.nnu  and  York 
borough  turnpike  road  company,  passed  the  19th  of  March,  1804. 
By  the  latter  act,  section  12,  when  the  persons  appointed  by  the 
governor  to  view  the  road  shall  have  reported  to  him,  he  shall  by 
by  license  under  his  hand,  &c.  permit  the  president,  managers,  and 
company  to  erect  and  fix  "  so  many  gates  or  turnpikes  upon  and 
across  the  said  road,  as  will  be  necessary  and  sufficient  to  collect 
the  toll  and  duties  from  all  persons  travelling  on  the  same  with 
horses,  &c.'J  Section  16  enacts  the  mode  of  proceeding,  if  the  com- 
pany shall  neglect  to  keep  the  road  in  good  and  perfect  order,  for 
five  days,  first  before  a  justice,  and  next  the  Court  of  Quarter  Ses- 
sions, against  the  persons  intrusted  by  the  company  with  the  super- 
intendance  of  that  part  of  the  road  out  of  repair.  So  that  the  fixing 
of  gates  is  left  to  the  discretion  of  the  company. 

1.  The  act  of  the  3lsi  of  March,  182 1,5s  unconstitutional  and  void. 
It  invades  the  rights  given  to  the  company  by  charter.     If  the  gate 
in  Bottstown  is  put  down,  the  most  valuable  interests  of  the  com- 
pany will  be  destroyed.     The  rights  of  a  corporation  are  as  valid 
as  those  of  an  individual. 

2.  No  indictment  will  lie  against  a  corporation  at  common  law, 
or  by  statute,  unless  so  provided  by  the  statute  enacting  it.     If  the 
keeping  up  of  this  gate  be  an  offence,  it  should  be  prosecuted,  not 
by  indictment,  but  in  the  manner  prescribed  by  the  law.     No  man 
can  be  indicted  for  a  nuisance  on  a  turnpike  road.     The  company 
are  answerable  for  all  nuisances,  and  must  take  on  them  to  punish 
wrong-doers.     In  considering  the  fifth  count,  in  which  the  offence 
is  laid  at  common  law,  the  court  must  look  to  the  rest  of  the  in- 
dictment with  which  it  is  connected.     In  the  first  four  counts,  the 
defendants  are  charged  as  president  and  managers  of  the  company. 
In  the  fifth  they  are  charged  individually,  and   the  court  cannot 
shut  their  eyes  on  the  fact,  that  they  are  still  president  and  mana- 
gers.    This  count  refers  to  the  former,  by*the  words — the  said 
turnpike  road.     If  the  5th  count  is  supposed  to  be  altogether  a 
distinct  matter,  it  is  error  to  join  it  with  the  matter  of  the  other 
four  counts;  for  if  the  defendants  have  been  guilty  of  an  offence, 
os  members  of  the  corporation,  the  judgment  against  them  would 
be  different  from  a  judgment  at  common  law.     The  act  of  the 
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21st  of  March,  1806,  4  Sm.  Laws,  332,  sect  13,  provides  that 
when  a  particular  mode  of  proceeding  is  pointed  out  by  the  act  of 
assembly,  there  shall  be  no  proceeding  at  common  law. 

Further:  This  cause  was  tried  under  pleas  of  autrefoits  acquit 
and  not  guilty.  The  former  plea  should  have  been  tried  by  the 
court,  but  it  was  tried  by  the  jury.  This  was  a  mistrial.  At  any 
rate,  if  both  could  be  tried  by  jury,  the  jury  cannot  be  charged 
with  both  at  once.  Capt.  Roche's  Case,  1  Leach's  Crim.  Law, 
125. 

The  opinion  of  the  court  was  delivered  by 

TILGHMAN,  C.  J.  This  is  an  indictment  against  John  Demuth,  the 
president,  and  twelve  others,  managers  of  the  York  and  Gettysburg 
turnpike  ro»d  company,  for  keeping  a  toll-gate  in  Bottstown,  on 
the  said  turnpike  road,  within  half  a  mile  of  the  borough  of  York, 
on  the  10th  day  of  October,  in  the  year  1821,  and  afterwards.  The 
indictment  contains  five  counts,  in  the  four  first  of  which  the  de- 
fendants are  mentioned  in  their  corporate  capacity,  and  are  pro- 
ceeded against  for  having  kept  up  the  said  toll-gate,  contrary  to  aft 
act  of  assembly  passed  the  21st  day  of  March,  in  the  year  1821, 
(JPamph.  Laws,  187.)  The  fifth  count  charges  the  defendants  in- 
dividually, and  is  altogether  at  common  law,  no  mention  being 
made  of  the  act  of  assembly.  The  defendants  pleaded,  not  guilty, 
and  autrefoits  acquit,  on  both  which  pleas  issues  were  joined. 
The  verdict  was,  "  that  the  defendants  are  guilty  in  manner  and 
Form  as  they  stand  indicted."  And,  upon  motion  of  the  defend- 
ant's counsel,  it  was  adjudged  by  the  Court  of  Quarter  Sessions  of 
York  county,  that  the  judgment  should  be  arrested. 

The  jury  ought  not  to  have  been  charged  with  both  these  issues 
at  once,  because,  if  they  found  for  the  defendant,  on  this  plea  of 
autrefoits  acquit,  no  further  trial  ought  to  have  been  had.  A 
former  acquittal  was  a  bar  to  the  present  indictment.  But  as  they 
were  charged  with  both,  they  should  have  given  a  verdict  on  both. 
Judgment  could  not  go  against  the  defendants,  until  there  was  a 
finding  against  them  on  the  plea  of  autrefoits  acquit.  The  jury 
found  only  that  the  defendant  was  guilty  in  manner  and  form,  &c., 
which  was  no  answer  to  the  issue  of  autrefoits  acquit.  There 
was  evidently,  therefore,  a  mistrial.  But,  independently  of  that, 
exceptions  were  taken  to  the  indictment  It  is  unnecessary  to  say 
any  thing  of  the  four  first  counts,  as  the  counsel  for  the  common- 
wealth has  abandoned  them,  and  relies  on  the  fifth  only.  This  is 
a  count  at  common  law;  and  it  appears  to  me  not  to  be  good.  It 
charges  the  defendants  with  locking  and  fastening,  on  the  10th  of 
October,  1821,  "a  certain  toll-gate,  before  that  time  made,  erect- 
ed, and  placed  across  the  said  turnpike  road  last  aforesaid,  to 
certain  gate  posts,  before  the  said  10th  day  of  October,  in  the  year 
last  aforesaid,  made,  erected,  and  placed,  in  and  upon  the  said 
turnpike  road,  at  Bottstown,  in  West  Manchester  township,  and 
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within  half  a  mile  of  the  borough  of  York,  and  keeping  the  said 
gate  locked  and  fastened  to  the  said  gate  posts,  from  the  said  10th 
day  of  October,  in  the  year  last  aforesaid,  until  the  day  of  the  in- 
quisition." Now,  it  appears  to  the  court,  that  the  York  and  Get- 
tysburg turnpike  company  were  incorporated  by  an  act  of  assembly, 
passed  the  llth  of  March,  1815,  and  had  authority  to  erect  toll-gates, 
on  any  part  of  the  road  west  of  the  borough  of  York, — so  that 
unless  some  other  act  of  assembly  made  it  unlawful,  there  could 
be  no  offence  in  erecting  the  gate  in  Bottstown,  (lying  west  of  the 
borough  of  York,")  which  is  the  object  of  the  indictment.  There 
was,  in  fact,  another  act  of  assembly,  passed  the  21st  of  March, 
1821,  by  which  there  was  a  prohibition  to  erect  or  set  up,  in  fu- 
ture, any  toll-gate  on  the  York  and  Gettysburg  turnpike  road, 
within  half  a  mile  of  the  borough  of  York ;  and  the  president, 
managers,  and  company  of  the  said  turnpike  road,  were  directed 
to  remove  the  gate  then  standing  in  Bottstown,  (the  gate  now  in 
question,)  within  six  months  after  the  passing  of  the  said  act,  to  a 
distance  not  less  than  half  a  mile  from  the  borough  of  York.  It  is 
plain  enough,  that  it  was  upon  this  act  of  assembly,  the  last  count 
of  the  indictment  was  intended  to  be  framed,  although  there  is  no 
mention  made  of  the  act,  nor  is  it  alleged,  that  the  offence  was  in 
violation  of  it.  But  I  do  not  perceive,  that  the  defendants,  indi- 
vidually, were  guilty  of  any  offence.  They  had  a  right,  as  pre- 
sident and  managers  of  the  company,  to  erect  the  gate  at  Softs- 
town  under  the  act  of  incorporation;  and  the  company  in  their 
corporate  capacity,  and  not  the  defendants  individually,  were 
ordered  to  remove  that  gate,  by  the  act  of  the  21st  of  March, 
1821.  So  that,  without  entering  into  any  question  concerning  the 
constitutionality  of  the  last  act,  it  is  the  opinion  of  the  court,  that 
the  indictment  was  insufficient,  and  therefore  the  judgment  was 
properly  arrested. 

Judgment  affirmed. 
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ECKERT  against  WILSO 

IN   ERROR. 

An  acknowledgment  to  take  the  case  out  of  the  statute  of  limitations  must  be  un- 
qualified :  if  the  defendant,  when  he  admitted  the  items  of  the  plaintiff's  de- 
mand, still  claimed  a  balance  due  him  after  settlement  of  all  accounts,  that  is 
not  sufficient  to  take  the  case  out  of  the  statute. 

Where  there  is  no  usage  nor  precise  time  of  payment,  no  account  rendered  nor 
demand  made,  it  is  for  the  jury  to  give  interest  by  way  of  damages  for  the  delay, 
at  their  discretion,  under  all  the  circumstances  of  the"  case. 

THIS  was  a  writ  of  error  to  the  Court  of  Common  Pleas  of  Lan- 
caster county,  in  an  action  on  the  case  for  goods  sold  and  deli- 
vered, money  lent,  money  paid,  laid  out,  and  expended,  and  money 
had  and  received,  brought  by  Jacob  Eckert,  the  plaintiff  below 
and  defendant  in  error,  against  the  plaintiff  in  error,  John  Wilson, 
in  which  there  was  a  verdict  for  the  plaintiff  below  for  seven  hun- 
dred dollars. 

The  defendant  pleaded  non  assumpsit,  non  assumpsit  infra 
sex  annos,  payment,  and  set-off.  Replication,  non  solvit,  no  set- 
off,  and  the  statute  of  limitations,  and  issues  were  joined. 

The  proof  in  support  of  the  plaintiff's  claim,  which  was  founded 
on  book  account,  rested  principally  upon  the  testimony  of  Mrs. 
Ringwalt,  who  proved,  that  the  defendant  Wilson  came  to  the 
house  of  her  father  (the  plaintiff,)  in  March,  1S14,  with  an  account 
against  the  plaintiff  of  two  hundred  and  fourteen  pounds,  for  arti- 
cles furnished»in  1798,  1S03,  and  1S05,  and  demanded  the  money. 
Her  father  was  not  at  home,  but  her  mother  told  him  she  thought 
there  had  been  a  settlement  between  them.  He  said  there  had 
been,  but  he  had  balanced  the  account,  and  that  amount  was  still 
coming  to  him.  The  witness  was  then  directed  by  her  mother  to 
get  her  father's  book,  for  perhaps  the  defendant  had  not  the  whole 
of  the  plaintiff's  account.  The  witness  then  took  the  book,  and 
read  over  to  the  defendant  the  items  charged  against  him  in  the 
plaintiffs  book,  (amounting  to  the  sum  of  one  hundred  and  twenty- 
one  pounds  and  twelve  shillings,  for  which,  with  interest,  this 
suit  was  brought.)  The  first  item  was  a  charge  of  thirty-seven 
pounds  and  ten  shillings,  for  one  hundred  bushels  of  rye  delivered 
to  the  defendant;  the  defendant  said  he  never  got  that  much  at 
once:  he  had  got  rye,  but  not  that  much  at  once:  he  got  it  at 
twice,  to  the  best  of  his  knowledge.  On  the  second  item  being 
read,  viz.  "Cash  sent  by  Bob  Waters,  one  hundred  and  sixty 
dollars,  sixty  pounds,"  the  mother  said  to  the  defendant,  "Jacob, 
you  remember  getting  that,"  and  he  said  he  did.  When  the 
uext  item, — "  thirty-six  bushels  of  oats,  four  pounds  and  ten 
shillings,"  was  read,  the  defendant  did  not  deny  that:  he  said  no- 
thing cither  for  or  against  it.  So  with  respect  to  the  next  item, — 

VOL.  xu.  3  D 
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"  fifty  bushels  of  lime,  two  pounds  and  ten  shillings."  As  to  the 
next  item, — "  four  thousand  feet  of  pine  boards,  fifteen  pounds," 
he  said  he  got  boards,  but  not  that  many.  When  the  last  item, — 
"  a  wagon,  two  pounds  and  two  shillings,"  was  read  to  him,  he 
said,  "D — n  the  old  wagon;  I  only  bought  it  for  the  iron."  The 
witness  said,  she  could  not  remember  on  what  account  the  defend- 
ant claimed  the  two  hundred  and  fourteen  pounds,  though  he  had  an 
account  of  the  articles  on  which  he  claimed  it.  The  plaintiff  then 
showed  a  recovery  against  him  by  the  defendant  in  jJtigust,  1814, 
by  default  for  the  sum  of  two  hundred  and  thirty-six  pounds,  due 
on  a  single  bill,  with  interest. 

The  defendant  gave  in  evidence  the  record  of  two  judgments, 
recovered  before  a  justice  of  the  peace,  on  the  25th  of  September, 
1797,  by  him  against  Edward  Boyle;  one  for  twelve  pounds  and 
nineteen  shillings,  and  the  other  for  twelve  pounds  and  one  shil- 
ling, and  offered  to  prove,  "  that  John  Wilson,  the  plaintiff,  as- 
sumed to  pay  the  amount  of  the  said  judgments  to  Jacob  Eckerl, 
the  defendant,  if  Edward  Boyle  would  agree  to  work  for  the  said 
Wilson  fifteen  months;  that  the  said  Boyle  did  agree  to  work,  and 
actually  did  work  for  the  said  Wilson  fifteen  months,  in  pursuance 
of  the  said  agreement,  and  that  the  said  Wilson  assumed  the  pay- 
ment of  the  said  judgments  to  the  said  Eckert  in  consideration 
thereof."  To  the  admission  of  this  testimony  the  plaintiff  object- 
ed, and  the  court  sustained  the  objection  and  overruled  the  evi- 
dence; and  the  defendant  excepted.  The  defendant  was  then  ex- 
amined, as  to  these  judgments  being  laid  before  the  arbitrators, 
(the  ground  of  the  objection  being  that  they  had  been  withheld 
from  the  arbitrators,  before  whom  this  case  had  been,)  and  the 
same  evidence  was  again  offered;  but  it  was  again  rejected,  and 
an  exception  taken.  This  was  the  first  bill  of  exceptions. 

Second  bill.  The  defendant  then  offered  to  prove,  in  addition  to 
the  testimony  already  given  to  the  court  by  Jacob  Eckert ;,  by  in- 
different testimony,  that  parol  testimony  was  given  to  the  arbitra- 
tors, to  prove  that  John  Wilson  assumed  to  pay  Jacob  Eckert,  in 
the  year  1797,  the  sum  of  twenty-five  pounds,  the  amount  of  two 
judgments,  which  the  said  Eckert  had  recovered  against  Edward 
Boyle,  before  David  Watson,  Esq.,  provided  Edward  Boyle 
would  work  with  him  fifteen  months.  That  Edward  Boyle  then 
being  present  with  Wilson  and  Eckert,  agreed  to  work  with  Wil- 
son fifteen  months,  that  he  did  so,  and  that  Wilson  assumed  the 
payment  of  the  twenty-five  pounds."  The  plaintiff  objected  to 
the  admission  of  the  said  testimony,  and  the  court  overruled  it; 
and  the  defendant  excepted. 

Third  bill.  The  defendant  then  offered  to  prove,  that  John 
Wilson  assumed  to  pay  Jacob  Eckert,  in  the  year  1797,  the  sum 
of  twenty-five  pounds,  the  amount  of  two  judgments,  which  the 
said  Eckert  had  recovered  against  Edward  Boyle,  before  David 
Watson,  Esq.,  provided  Edward  Boyle  would  work  with  him 
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fifteen  months.  That  Edward  Boyle,  then  being  present  with 
Wilson  and  Eckert,  agreed  to  work  with  Wilson  fifteen  months; 
that  he  did  so,  and  that  Wilson  assumed  the  payment  of  the  twen- 
ty-five pounds  to  Jacob  Eckert  in  consideration  thereof. 

Fourth  bill.  The  counsel  for  the  defendant  then  offered  to 
prove,  that  in  the  fall  of  the  year  1802,  the  plaintiff  came  to  the 
house  of  Jacob  Eckert,  the  defendant,  one  evening  on  his  way  to 
Lancaster,  and  staid  one  night;  that  the  next  morning  the  plain- 
tiff, Mr.  Wilson,  asked  the  defendant  for  the  loan  of  some  money 
for  a  few  days,  and  that  the  defendant  gave  Mr.  Wilson,  the  plain- 
tiff, twenty  dollars,  and  he  went  away  after  he  got  the  money. 
To  the  admission  of  which  testimony,  the  counsel  for  the  plaintiff 
objected,  and  the  court,  after  argument,  rejected  the  same. 

The  court  charged,  among  other  things,  as  follows: 

"  If  the  declarations  made  by  Jacob  Eckert,  in  the  presence  of 
Mary  Ringwalt,  arc  testimony  to  charge  him,  they  are  also  testi- 
mony in  his  favour.  The  whole  must  be  taken  together — there- 
fore his  declaration,  that  he  had  settled  the  accounts  between  Wil- 
son and  himself,  according  to  the  account  which  he  had  with  him, 
and  that  there  was  a  balance  due  him  of  two  hundred  and  fourteen 
pounds,  must  be  taken  together  with  his  alleged  admission.  It  is 
evidence  of  his  making  the  demand,  and  not  that  that  sum  was 
due.  The  account  of  Jacob  Eckert,  and  the  demand  of  the  amount 
of  it,  can  have  no  other  operation  in  this  cause,  than  as  it  may  re- 
late to  the  question  of  his  acknowledgment  of  the  debt,  and  to 
show  that  he  meant  to  make  no  such  acknowledgment, — of  the 
effect  of  this  you  will  judge.  We  have  not  the  account  before  us; 
we  have  no  proof  of  its  contents,  nor  do  we  know  of  what  items 
it  consisted. 

"  We  cannot  therefore  instruct  you,  as  we  are  requested  by  the 
defendant  to  instruct  you,  that,  taking  them  together,  and  even 
supposing  that  none  of  the  items  of  John  Wilson's  book  account 
had  been  included  by  Jacob  Eckert  in  his  settlement,  the  amount 
of  the  plaintiff's  demand  would  be  only  twenty-seven  pounds  and 
twelve  shillings,  which  would  be  ascertained  by  deducting  the  one 
hundred  and  twenty  pounds,  the  amount  of  John  Wilson's  single 
bill  to  Jacob  Eckert,  from  the  two  hundred  and  fourteen  pounds, 
and  deducting  the  balance  from  the  amount  of  John  Wilson's 
book  account. 

"Now,  with  respect  to  the  acknowledgment  said  to  be  made  by 
the  defendant:  what  acknowledgment,  when  proved,  shall  take  the 
case  out  of  the  statute  of  limitations,  is  a  question  of  law  for  the 
court, — whether  any,  and  what  acknowledgments  are  made,  is  a 
question  of  fact  for  you  to  decide.  The  debt  claimed  in  this  case 
is  barred,  except  so  far  as  the  debt  has  been  taken  out  of  the  sta- 
tute by  such  acknowledgments  of  the  defendant,  as  are  not  incon- 
sistent with  a  promise  to  pay.  As  the  proof  of  the  several  articles 
of  the  account  is  founded  on  his  acknowledgments,  he  is  bound  so 
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far  as  he  has  made  these  acknowledgments,  and  no  further.  So 
far  as  the  testimony  goes  to  prove  that  acknowledgments  have  been 
made  by  the  defendant  not  inconsistent  with  a  promise  to  pay,  it 
is  a  full  answer  to  the  plea  of  the  statute  of  limitations,  and  he  has 
no  defence  under  it.  And  If  the  jury  believe  Mrs.  Ringivalt's 
testimony,  the  claim  on  the  part  of  the  plaintiff,  so  far  as  she  has 
proved  it,  is  supported  and  established. 

"  With  respect  to  interest,  it  is  the  opinion  of  the  court,  that 
for  so  mifch  of  the  debt  as  is  established  by  the  proof  on  the  part 
of  the  plaintiff,  interest  is  demandable  from  the  time  the  original 
debt  became  due." 

The  defendant  excepted  to  the  charge'of  the  court. 

The  following  errors  were  assigned: 

1.  The  court  did  not  fully  answer  the  second  point  submitted 
by  the  defendant,  and  so  far  as  they  have  answered  it,  their  answer 
is  errtmeous:  they  have  also  erred  in  charging  the  jury,  "that  if 
they  believed  Mrs.  BingwaWs  testimony,  the  claim  on  the  part 
of  the  plaintiff,  so  far  as  she  has  proved  it,  is  supported  and  esta- 
blished." 

2.  The  court  erred  in  charging  the  jury,  "that  the  account  of 
Jacob  Eckert i  and  the  demand  of  the  amount  of  it,  can  have  no 
other  operation  in  this  cause,  than  as  it  may  relate  to  'the  question 
of  his  acknowledgment  of  the  debt,  and  to  show  that  he  meant  to 
make  no  such  acknowledgment." — "  It  is  evidence  of  his  making 
the  demand,  and  not  that  that  sum  was  due  " 

3.  The  court  erred  in  not  answering  the  defendant's  first  point 
fully  in  his  favour,  and  in  instructing  the  jury,  that,  "  with  respect 
to  interest,  it  is  the  opinion  of  the  court,  that  so  much  of  the  debt 
as  is  established  by  the  proof  on  the  part  of  the  plaintiff^  interest  is 
.demandable  from  the  time  the  original  debt  became  due." 

4.  There  is  error  in  each  of  the  defendant's  three  first  bills  of  ex- 
ception. 

5.  There  is  error  in  the  defendant's  fourth  bill  of  exceptions. 
The  case  was  argued   by  Buchanan  for  the  plaintiff  in  error, 
Slaymaker  and  Hopkins,  contra. 

The  opinion  of  the  court  was  delivered  by 

DUNCAN,  J.  The  serious  question  is  stated  by  the  counsel  for 
the  plaintiff  in  error  to  be,  whether  the  testimony  of  Mary  Hing- 
waltf  took  the  case  out  of  the  statute  of  limitations,  and  the  rejec- 
tion of  all  evidence  as  to  set-off. 

It  may  be  proper  to  observe,  that  undoubtedly  the  whole  con- 
versation at  that  time  of  the  alleged  acknowledgment  should  have 
been  received;  for  it  tended  to  qualify  the  acknowledgment,  and 
so  far  from  being  an  admission  of  any  debt,  was  a  demand  of  a 
balance;  and  as  to  the  evidence  of  set-off,  perhaps,  as  this  would 
be  a  set-off  affected  by  the  act  of  limitations,  in  that  point  of  viesv 
it  was  not-to  be  considered:  but  in  such  stale  cases,  as  both  tie- 
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mands  were,  it  was  very  strong  evidence  to  be  submitted  to  a  jury, 
that  the  accounts  between  these  persons  had  been  settled.  For 
one  great  object  of  this  wise  provision  of  limitation  is,  that  .after 
the  lapse  of  six  years  they  should  be  considered,  in  point  of  law, 
as  extinguished.  That  was  the  period  fixed  by  the  legislature,  when 
the  legal  bar  arises,  which  is  not  from  presumption  of  payment 
from  any  evidence,  but  because  the  parties  could  not  be  prepared 
with  witnesses  to  meet  these  obsolete  demands. 

Judges  in  England,  as  well  as  in  our  own  country,  have  regret- 
ted the  departure  from  these  wholesome  enactments,  and  are  re- 
tracing their  steps,  to  restore  the  real  intention  of  their  framers. 

The  general  doctrine  of  the  Court  of  Common  Pleas,  as  to  the 
acknowledgment  being  sufficient  to  take  the  case  out  of  the  statute, 
may  be  right.  Without  consuming  time  by  a  critical  examination 
of  the  decisions,  it  is  sufficient  to  state  what  is  the  modern  doctrine 
on  this  subject, — which  is  the  true  doctrine,  and  which  restores  a 
wise  act,  but  which  a  relaxed  construction  had  nearly  repealed. 
The  acknowledgment  must  be  an  unqualified  one,  of  a  present  ex- 
isting debt,  to  raise  a  valid  promise  to  pay;  and  if  it  be  qualified, 
in  a  way  to  repel  the  presumption  of  a  promise  to  pay,  it  is  not 
evidence  of  a  promise.  Roosevelt  v.  fVaite,  6  Johns.  Ch.  290, 
and  Clementson  v  Williams,  8  Crunch,  72.  In  the  last  case, 
Chief  Justice  MARSHALL  said,  (speaking  of  the  English  decisions,) 
they  had  gone  as  far  as  they  ought  to  be  carried,  that  the  statute 
was  entitled  to  the  same  respect  as  any  other  statute,  and  ought  not 
to  be  explained  away. 

Courts  are  returning  fast  to  the  plain  letter  and  obvious  mean- 
ing of  the  enactment,  and  when  the  counsel  in  an  argument  go 
back  to  some  English  decisions  xvhich  are  in  contradiction  to  the 
statute,  we  may  be  permitted  to  answer  them  by  saying,  that  they 
are  not  binding  authorities  here,  when  even  in  their  own  country 
their  authority  has  been  questioned  and  denied,  and  where  their 
courts  are  now  conforming  to  decisions  first  made  in  our  own  courts. 
In  England  it  was  held,  that  a  devise  in  trust,  or  charge  on  lands 
for  the  payment  of  debts,  revived  those  barred  by  the  statute  of 
limitations.  But  in  Smith  v.  Porter,  1  Binn.  209,  it  was  decided, 
that  a  debt  barred  by  the  act  of  limitations,  is  not  revived  by  a 
clause  in  the  will  of  the  debtor,  directing  all  his  just  debts  to  be 
paid;  and  this  principle  now  obtains  in  the  courts  of  Westminster 
Hall.  It  does  not  include  debts  barred  by  the  act  of  limitations, 
but  only  subsisting  debts  not  barred  at  the  testator's  death.  It  is 
altogether  a  mistake,  to  suppose  that  the  bare  acknowledgment 
amounts  to  a  revival  of  the  debt:  it  is  the  evidence  of  a  new  pro- 
mise. Jones  v.  Moore,  5  Binn.  373.  It  is  not  sufficient  to  take 
the  case  out  of  the  act,  that  the  claim  should  be  proved  or  acknow- 
ledged to  have  been  originally  just,  The  acknowledgment  must 
go  to  the  fact,  that  it  is  still  due.  Now  the  evidence  of  Afury 
iiingwalt  was,  that  Eckert  claimed  to  be  due  him  in  account,  two 
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hundred  and  fourteen  pounds,  and  demanded  that  money;  and 
when  Wilson's  wife  said  she  thought  there  was  a  settlement  be- 
tween him  and  her  husband,  he  answered,  there  was,  but  this  was 
the  balance  still  coming.  Now,  this  was  totally  inconsistent  with 
a  promise  to  pay;  for  it  is  a  sound  doctrine,  that  if  a  man  says,  "  I 
have  a  set-off  against  your  claim,5'  this  will  not  take  a  case  out  of 
the  statute.  It  was  here  an  unqualified  negative  of  any  debt  due 
by  Eckert  to  Wilson — the  balance  on  settlement,  he  says,  of  two 
hundred  and  fourteen  pounds,  which  I  came  to  demand. 

The  answer  of  the  court  did  not  meet  the  question  of  the  plain- 
tiff in  error;  for  though  it  is  a  response  to  the  question,  yet  in  the 
application  of  it  to  the  cause  trying,  the  court  say,  "  But  if  the 
jury  believed  Mrs.  RingwaWs  testimony,  the  claim  on  the  part 
of  the  plaintiff,  so  far  as  she  has  proved  it,  is  supported  and  esta- 
blished." Now  the  court  say,  whether  the  acknowledgment  is  suf- 
ficient is  a  question  of  law,  and  they  instruct  the  jury,  that  if  they 
believed  Mrs.  RingwaWs  testimony,  the  claim  is  established  and 
supported;  that  is,  that  it  stands  unaffected  by  the  statute  of  limit- 
ations. In  this  the  court  erred;  for  all  that  passed  in  the  conver- 
sation stated  by  Mrs.  RingwaU,  so  far  from  an  acknowledgment 
of  a  subsisting  debt  still  due  by  him,  denies  it.  He  declared  it  was 
all  settled  in  account,  and  the  balance  still  due  to  him  on  that  set- 
tlement was  two  hundred  and  fourteen  pounds,  which  he  came  to 
demand  payment  of. 

I  will  further  notice,  that  the  calling  by  Wilson  on  Eckert  for 
the  loan  of  twenty  dollars,  was  altogether  inconsistent  with  the 
idea  of  indebtedness.  It  was  at  least  evidence  to  go  to  the  jury 
to  show  unindebtedness. 

These  observations  meet,  though  not  in  a  regular  series,  the  points 
made  in  the  argument.  If  there  are  any  which  either  party  think 
are  material,  and  have  escaped  notice,  they  will  be  answered.  With 
respect  to  interest,  where  there  is  no  usage, — no  precise  time  of 
payment  fixed, — no  account  rendered,  or  demand  made, — it  is  not 
usual  for  the  court  to  direct  interest  in  the  name  of  interest,  but 
to  leave  it  to  the  jury,  under  all  the  circumstances,  to  give  or  re- 
fuse damages  for  the  unjust  detention.  There  is,  however,  a  cir- 
cumstance in  this  case,  that  would  justify  the  court  in  strongly  re- 
commending the  allowance  of  interest,  and  that  is,  that  Eckert 
recovered  interest  from  Wilson,  running  on  till  the  same  time  on 
his  debt  or  specialty. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 
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STOOLFO'OS  and  another  against  JENKINS  and  Wife. 

IN    ERROR. 

Query,  Whether  there  may  not  be  cases  of  such  gross  and  palpable  fraud  commit- 
ted by  an  infant,  as  would  render  valid  a  release  of  his  right  to  land. 

But  evidence  that  an  infant  female  executed  such  release,  in  collusion  with  her 
guardian,  having1  first  chosen  him  guardian  for  the  purpose  of  cheating  the  rc- 
leasecs,  and  then  deceived  them  oy  persuading  them  that  their  title  would  be 
confirmed  by  the  release,  and  thus  prevailed  on  them  to  pay  her  three  hundred 
pounds,  as  her  share  of  the  land,  does  not  constitute  such  a  case. 

Nor,  in  a  suit  for  land  by  such  infant,  which  she  claims  by  descent  from  her  mother, 
and  which  she  has  thus  released,  is  the  will  of  her  father  evidence,  showing  lands 
ised  to  her  by  him :  it  is  not  a  case  where  the  party  will  be  put  to  an  elec- 
tion. 

THIS  was  a  writ  of  error  to  the  Court  of  Common  Pleas  of  Lan- 
caster county,  in  an  ejectment  brought  by  George  Jenkins  and 
Catharine  his  wife,  defendants  in  error  and  plaintiffs  below, against 
John  Stoolfoos,  Peter  Eckert,  Abraham  Roger,  and  John  Roger, 
defendants  below  and  plaintiffs  in  error,  in  which  a  verdict  was 
had  in  the  court  below  in  favour  of  the  plaintiffs  there,  and  judg- 
ment was  rendered  thereon. 

George  Jenkins  and  Catherine  his  wife  gave  evidence  of  title 
in  the  wife,  as  one  of  the  children  and  heirs  of  Catherine  Hamil- 
ton, deceased,  who  was  the  wife  of  James  Hamilton,  deceased, 
and  daughter  of  Patrick  Carrigan,  deceased.  The  defendants 
then  offered  evidence  in  substance  as  follows,  having  given  notice, 
according  to  a  rule  of  court,  that  they  intended  to  offer  that  evi- 
dence. On  the  27th  of  March,  1787,  the  lands  of  Patrick  Car- 
rigan, thus  deceased,  were  valued  and  appraised  under  an  order 
of  the  Orphans'  Court,  at  the  sum  of  tvv*o  thousand,  three  hundred 
and  forty  pounds,  and  ten  shillings,  and  assigned  and  confirmed 
by  the  said  court  to  the  said  John  Hamilton  in  fee,  on  his  paying 
to  the  heirs  of  the  said  Patrick  Carrigan  their  proportion  of  the 
said  sum  of  two  thousand  three  hundred  and  forty  pounds  and  ten 
shillings.  .  On  the  17th  of  May,  1791,  James  Hamilton  entered 
into  articles  of  agreement  with  Peter  Eckert,  Christian  Meyer, 
and  Abraham  Roger,  for  the  sale  of  three  hundred  and  two  acres 
of  land,  (part  of  the  estate  of  Patrick  Carrigan,  which  had  been 
assigned  and  confirmed  to  him  by  the  Orphans*  Court.)  It  was 
stipulated  that  the  bonds  of  the  purchasers  for  twelve  hundred 
pounds,  part  of  the  purchase  money,  should  be  deposited  in  the 
hands  of  jidum  Woods,  until  the  children  of  Hamilton,  then  in- 
fants, should  arrive  at  full  age,  and  execute  releases  to  the  pur- 
chasers. There  was  a  covenant  also,  that  Hamilton  should  execute 
a  deed  to  the  purchasers  conveying  a  good  title,  free  from  all  in- 
cumbrances.  On  the  10th  of  June,  1791,  Hamilton  made  a  deed 
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to  the  purchasers,  by  which,  in  consideration  of  two  thousand  eight 
hundred  pounds,  he  conveyed  ninety-nine  acres  to  Eckert,  seven- 
ty-five acres  and  seventeen  perches  to  Meyer,  and  one  hundred  and 
nine  perches  to  Roger,  with  a  covenant  of  special  warranty,  and 
for  further  assurance.  On  the  15th  of  April,  1800.  Catherine, 
(the  wife  of  George  Jenkins  and  one  of  the  plaintiffs,  daughter  of 
the  said  James  Hamilton,  and  his  deceased  wife,)  being  about  the 
age  of  seventeen  years,  chose  her  father,  James  Hamilton,  as  her 
guardian,  and  he  was  accordingly  appointed  guardian  by  the  Or- 
phans' Court.  On  the  26th  of  May,  1800,  James  Hamilton  ex- 
ecuted a  release  to  the  persons  who  had  purchased  under  him,  of 
all  his  right,  title,  and  interest  as  guardian  of  his  daughter  Cathe- 
rine, and  also  of  all  the  estate,  right,  and  title  of  his  said  daughter. 
This  release  was  sealed  and  delivered  by  the  daughter  Catherine, 
although  she  was  not  mentioned  as  a  party  in  the  body  of  the  in- 
strument. On  the  15th  of  January,  1799,  James  Hamilton,  jr., 
son  of  the  before-mentioned  James  Hamilton,  released  to  the 
purchasers  from  his  father,  in  consideration  of  their  paying  him 
six  hundred  pounds,  part  of  the  purchase  money,  which  was  con- 
sidered as  the  value  of  his  share  of  his  mother's  estate.  The  de- 
fendant offered  to  give  evidence  to  prove,  that  Catherine  Jenkins, 
one  of  the  plaintiffs,  being  between  seventeen  and  eighteen  years 
of  age,  in  collusion  with  her  father,  James  Hamilton,  defrauded 
the  purchasers,  by  representing  to  them  that  they  would  have  a 
good  title  by  the  release  executed  by  her  father  and  herself,  and 
by  demanding  and  receiving  from  them  three  hundred  pounds, 
part  of  the  purchase  money,  as  her  share  of  her  mother's  estate;  in 
consequence  of  which,  and  other  misrepresentations  of  the  said 
Catherine  and  her  father,  the  defendants  were  induced  to  consent, 
that  their  bonds,  to  the  amount  of  twelve  hundred  pounds,  depo- 
sited with  Jldam  Woods,  should  be  given  up,  and  delivered  to 
the  said  James  Hamilton.  The  defendants  offered  evidence  also, 
of  the  will  of  James  Hamilton,  who  died  in  the  year  1S15,  by 
which  he  devised  to  his  daughter  Catherine,  property  alleged  by 
the  defendants  to  be  thrice  the  value  of  her  share  of  her  mother's 
land.  This  evidence  was  offered  with  a  view  of  supporting  an 
equitable  defence  against  the  present  action.  It  was  opposed  by 
the  plaintiffs,  on  the  ground  of  its  not  making  a  case  on  which  the 
action  could  be  resisted;  and  the  court,  being  of  that  opinion,  re- 
jected the  evidence.  The  defendants  excepted  to  this  opinion, 
and  on  that  exception  the  case  was  brought  before  this  court. 

Hopkins,  for  the  plaintiffs  in  error. 

1.  Our  defence  is  altogether  of  an  equitable  nature.  We  allege 
a  fraudulent  combination  between  Catharine  Jenkins  and  her  fa- 
ther, to  cheat  the  defendants  by  getting  possession  of  part  of  the 
purchase  money.  The  articles  of  agreement  and  deed  of  release, 
were  evidence  as  deeds  connected  with  the  defendants'  title,  and 
they  were  also  evidence  as  part  of  the  equitable  defence  of  the  de- 
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feadants.  Although  Catherine  was  under  age  when  she  executed 
the  release,  yet  her  deed  was  not  void,  but  only  voidable,  and 
therefore  it  was  evidence.  3  Burr.  1804.  Lift.  sect.  259.  Perk, 
sect.  12.  It  was  evidence,  as  a  component  part  of  the  fraud  com- 
mitted by  the  infant.  Sugden,  479,  4bO.  2  Johns.  58.  7  Serg.  8f 
Rawle,  467.  9  Mod.  35.  In  equity,  the  infant  is  held  bound  by 
his  acts,  if  accompanied  with  fraud.  9  Vin.  415.  2  Eq.  Jib.  489. 
Here  the  purchasers  had  the  security  in  their  own  hands,  and  were 
induced  to  give  it  up  on  the  representations  of  the  infant  and  her 
guardian.  Suppose  there  was  a  mistake  as  to  the  title  all  round, 
the  plaintiff  ought  not  to  recover  without  refunding  the  money  she 
received. 

2.  Another  error  was,  in  rejecting  the  evidence  of  the  will  of 
James  Hamilton,  by  which  he  devised  to  Catherine,  the  plain- 
tiff, property  of  three  times  the  value  of  her  estate  in  this  land.  If 
she  recovers,  the  purchasers  will  resort  to  her  father's  estate  for 
redress.  Her  acceptance  of  this  devise  extinguishes  her  right  to 
this  land.  It  is  true  she  is  a  feme  covert,  but  her  husband  might 
elect,  and  having  elected  he  cannot  support  this  suit.  One  who 
will  take  a  benefit  by  a  will,  must  suffer  the  will  to  be  performed 
throughout.  2  Vern.  555.  One  cannot  take  under  a  will,  and 
prosecute  a  claim  inconsistent  with  the  will.  Pow.  on  Dev.  443. 
Covenant  to  leave  wife  six  hundred  pounds — the  husband  dies  in- 
testate, by  which  she  is  entitled  to  six  hundred  and  twenty  pounds: 
this  shall  be  a  satisfaction  of  the  covenant.  1  P.  Wms.  323.  A. 
seized  of  land  in  tail,  and  other  land  in  fee,  devises  the  fee  to  his 
heir,  and  the  tail  to  another  child;  the  heir  shall  not  take  both.  2 
Vern.  232. 

Champneys  and  Rogers,  contra. 

We  gave  in  evidence  the  title  of  the  plaintiffs  to  upwards  of 
forty  acres  of  her  mother's  land.  This  she  must  recover,  unless 
she  has  conveyed  her  estate  by  some  mode  known  to  the  law. 
The  evidence  offered  by  the  defendants  was  rejected,  because,  if 
given,  it  availed  nothing.  The  defendants  offered  a  deed  of  release 
from  Hamilton,  as  guardian,  executed  also  by  Catherine  his  daugh- 
ter. This  was  not  evidence,  because,  as  for  Hamilton,  his  release 
could  have  no  effect  against  his  daughter;  and  as  for  her,  she  was 
no  party,  although  she  put  her  hand  and  seal  to  it.  It  was  not 
her  deed.  Nothing  is  mentioned  in  the  deed  as  being  done  by 
her.  A  lease  of  an  infant's  land  by  her  father,  as  natural  guar- 
dian, is  void.  The  signing  and  sealing  of  the  release  by  the  infant  is 
proof  of  ignorance,  but  of  nothing  like  fraud.  If  the  infant  thought 
and  said  that  the  title  was  secured  to  the  purchasers  by  this  release, 
there  is  no  fraud  in  that.  The  defendants  have  no  right  to  com- 
plain, as  they  have  Hamilton's  covenant  to  secure  them.  If  there 
has  been  a  fraudulent  combination,  it  has  been  practised  against 
the  infant,  and  not  by  her.  What  could  she  know  of  the  law  at 
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the  age  of  seventeen  ?  How  easy  would  it  have  been  for  the  guar- 
dian to  prevail  on  his  ward  to  execute  this  deed.  But  it  is  denied 
that  in  Pennsylvania  an  infant's  title  can  be  divested  by  his  fraud. 
If  he  has  been  guilty  of  fraud,  let  an  action  on  the  case  be  brought 
against  him  to  recover  damages.  Suppose  an  infant  to  remain  si- 
lent while  he  sees  his  guardian  sell  his  land  as  his  own,  this  shall 
not  divest  his  title.  What  age  will  the  court  fix  on  for  the  bind- 
ing of  minors  by  fraud.  Besides,  in  the  offers  of  fche  defendants 
to  prove  fraud,  they  should  have  specified  the  particular  acts  of 
fraud.  They  cited  3  Sac.  Jib.  593.  1  Johns.  Cas.  127. 

2.  It  is  objected,  that  the  plaintiffs  have  received  property  to 
a  greater  amount  by  the  will  of  James  Hamilton.  But  there  is 
no  inconsistency  between  our  claim  in  this  suit  and  under  the  will. 
It  cannot  appear  to  this  court,  that  a  recovery  in  this  action  wili 
defeat  the  will.  What  right  have  the  defendants  to  put  us  to  an 
election?  If  we  recover  here,  let  them  bring  their  suit  against 
James  Hamilton's  executors  on  the  articles  of  agreement.  The 
heirs  of  James  Hamilton  are  the  only  persons  who  can  put  the 
plaintiffs  to  an  election.  If  it  were  a  case  of  election,  the  plaintiffs 
have  elected  by  this  suit  to  take  their  land.  A  husband  cannot 
make  an  election  which  will  deprive  his  wife  of  the  land. 

Hopkins,  in  reply. 

Our  defence  is,  that  the  father  and  child  combined  in  an  impo- 
sition on  the  defendants,  by  which  the  defendants  were  induced  to 
part  with  their  security,  and  pay  the  money  which  they  might 
have  retained.  The  daughter  began  the  business  by  petitioning 
the  court  that  her  father  should  be  appointed  guardian  of  her  estate. 
She  represented  to  the  defendants,  that  their  title  was  complete 
by  the  release  of  her  father,  executed  also  by  herself,  and  she  re- 
ceived the  money  from  the  defendants.  We  do  not  say  that  this 
operated  as  a  deed  of  release  binding  the  infant;  but  she  showed  it 
to  the  defendants,  and  made  them  believe  it  secured  their  title. 
The  court  had  no  right  to  usurp  the  powers  of  the  jury,  and  de- 
cide what  was  fraudulent;  and  the  ground  of  our  exception  is,  the 
not  suffering  the  evidence  to  go  to  the  jury.  Infants  have  no  privi- 
lege to  cheat.  9  Vin.  415.  2  Eg.  M.  488.  "  Infancy,"  says  Lord 
MANSFIELD,  "shall  never  be  turned  into  an  offensive  weapon  of 
fraud  or  injustice."  3  Burr.  1804.  We  offered  to  prove  that  Ca- 
therine got  the  money  from  the  defendants. 

2.  We  offered  to  give  James  Hamilton's  will  in  evidence,  and 
to  show  that  the  plaintiff,  Catherine,  received  from  that  will  a 
much  greater  amount  of  property  than  she  now  claims.  If  George 
Jenkins  succeeds  in  this  suit,  he  will  destro)^  the  estate  of  James 
Hamilton,  and  throw  every  thing  into  confusion.  The  action  of 
ejectment  in  Pennsylvania,  is  conducted  on  principles  of  equity. 
Now,  George  Jenkins  has  no  equity  in  claiming  this  property,  af- 
ter receiving  more  than  full  compensation  for  it  from  the  estate  of 
James  Hamilton.  He  entered  on  the  land  devised  to  his  wife  In 
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James  Hamilton's  will,  and  held  it  for  three  years  before  com- 
mencing this  action. 

The  opinion  of  the  court  was  delivered  by 

TILGHMAN,  C.  J.  The  title  of  Catherine  Jenkins,  as  one  of  the 
heirs  of  her  mother,  is  not  denied.  Neither  is  it  denied,  that  in 
general,  no  act,  deed,  or  conveyance,  executed  by  an  infant,  can 
pass  from  him  his  real  estate.  But  it  is  contended,  that  although 
the  law  allows  the  plea  of  infancy,  as  a  good  defence,  it  will  not 
permit  the  infant  to  convert  it  into  an  offensive  weapon,  for  the 
purpose  of  defrauding  others.  It  is  not  necessary  to  decide,  whe- 
ther there  may  not  be  cases  of  such  gross  and  palpable  fraud,  com- 
mitted by  an  infant  arrived  at  an  age  of  discretion,  as  would  ren- 
der it  proper  to  punish  him  by  the  loss  of  his  land.  The  question 
is,  whether  such  a  case  was  disclosgd  by  the  evidence  offered  by 
the  defendants. 

Infants  would  be  deprived  of  almost  all  protection,  if  it  should 
be  established  as  a  maxim  that  their  contracts  should  be  binding, 
in  all  cases  where  they  endeavoured  to  gain  an  advantage  by  im- 
proper artifices.  One  strong  reason  for  their  protection  is,  that 
they  are  incapable  of  fully  comprehending  the  obligation  of  moral 
duties.  The  law  presumes  that  their  understanding  has  not  ar- 
rived at  maturity.  If  an  infant  wishing  to  engage  in  trade  or  com- 
merce, should  purchase  goods  on  credit,  representing  himself  to 
be  of  full  age,  this,  though  extremely  reprehensible,  would  not 
make  the  contract  obligatory.  So,  if  under  a  similar  misrepre- 
sentation he  should  borrow  money,  and  give  his  bond  for  it,  pay- 
ment could  not  be  compelled. 

Now,  what  was  the  fraud  which  could  have  been  established  by 
the  evidence  offered  in  the  present  instance?  As  to  a  general  alle- 
gation that  the  defendants  would  give  evidence  to  prove  fraud,  it 
is  not  to  be  regarded.  That  kind  of  notice  is  not  sufficient.  The 
plaintiffs  must  be  informed  of  the  particular  acts  of  fraud  intended 
to  be  proved,  in  order  that  they  may  know  what  it  is  they  have 
to  answer.  The  particular  acts  specified,  in  the  notice  in  this 
case  were,  that  the  infant  executed  a  release  in  collusion  with  her 
guardian,  having  first  chosen  him  guardian,  for  the  purpose  of 
cheating  the  defendants,  and  then  deceived  the  defendants  by  per- 
suading them  that  their  title  would  be  confirmed  by  the  release; 
and,  further,  that  having  thus  deceived  them,  she  prevailed  on 
them  to  pay  her  three  hundred  pounds,  as  her  share  of  her  mother's 
estate.  These  appear  to  me  to  be  circumstances  much  too  weak, 
to  make  out  a  case,  in  which  this  infant  should  be  deprived  of  her 
land.  She  told  no  falsehood,  she  did  not  pretend  to  be  of  full  age. 
And  the  probability  is,  that  acting  under  her  father's  influence,  she 
was  ignorant  of  the  law,  and  really  supposed  that  the  release  of 
her  guardian  and  herself  would  confirm  the  title  of  the  defendants. 
It  is  not  to  be  imagined,  that  a  girl  of  seventeen  should  be  ac- 
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quainted  with  the  law  of  contracts.  And  what  man  of  common 
prudence  could  be  deceived  by  her  assertions  in  matters  of  law? 
Why  did  not  the  defendants  consult  their  own  counsel,  rather 
than  rely  on  the  opinion  of  a  child?  Whether  it  is  honourable  in 
her,  and  her  husband,  to  sue  for  the  land,  after  her  having  received 
the  value  of  it  in  money  is  another  matter,  with  which  this  Court 
has  nothing  to  do.  But  I  am  clearly  of  opinion,  that  there  was 
nothing  in  the  evidence  offered  by  the  defendants,  which  should 
make  the  plaintiffs'  case  an  exception  from  the  general  rule,  that 
an  infant  can  make  no  contract  by  which  he  can  be  divested  of  his 
real  estate.  But  there  are  other  matters  to  be  considered.  The 
defendants  contend,  that  they  should  have  been  permitted  to  give 
in  evidence,  the  will  of  James  Hamilton,  by  which  he  devised 
large  property  to  his  daughter  Catherine,  which  is  now  enjoyed 
by  her  and  her  husband; — that  this  made  a  case  of  election,  in 
which  the  plaintiffs  could  be  compelled  to  relinquish,  either  the 
property  devised  by  the  will,  or  that  which  was  claimed  by  Cathe- 
rine as  one  of  the  heirs  of  her  mother.  But  this  is  not  a  case  to 
which  the  principle  of  election  is  applicable.  A  man  who  takes 
one  piece  of  property  under  a  will,  shall  not  be  permitted  to  take 
another  in  direct  opposition  to  it.  He  must  either  abide  by  the  will 
or  reject  it,  in  toto.  A.  has  two  acres  of  land,  one  of  which  he 
holds  in  tail,  and  the  other  in  fee.  If  he  devises  the  acre  held  in 
fee  to  his  eldest  son  B. ,  and  that  held  in  tail  to  his  second  son  C, 
B.  (the  heir  in  tail,)  cannot  take  the  acre  held  in  tail,  as  heir  in  tail, 
and  that  held  in  fee,  under  the  devise  in  the  will, — he  must  make 
his  election  to  take  one  or  the  other,  but  cannot  take  both.  So, 
in  the  present  case,  if  James  Hamilton  had  devised  the  land  in 
dispute  to  the  defendants,  and  other  land  to  his  daughter  Cathe- 
rine, he  might  have  been  put  to  his  election,  to  take  one  or  the 
other,  but  could  not  take  both.  But  that  is  not  the  case — he  has 
made  no  devise  of  the  land  claimed  by  the  defendants,  and  there- 
fore Catherine  does  not  contradict  the  will,  by  suing  for  the  land 
sold  by  her  father  to  the  defendants.  But  the  defendants  are  not 
without  remedy.  They  have  James  Hamilton's  covenant  to  con- 
vey this  land,  with  a  good  title  free  from  all  incurnbrances.  An 
action  lies  on  this  covenant,  in  which,  if  damages  are  recovered, 
an  execution  may  be  levied  on  the  land  devised  to  Catherine  Jen- 
kins the  plaintiff.  It  appears,  on  the  whole,  then,  that  the  evi- 
dence offered  by  the  defendants  would  have  been  of  no  avail,  if  it 
had  gone  to  the  jury;  consequently,  that  the  court  were  right  in 
rejecting  it.  I  am  therefore  of  opinion,  that  there  was  no  error, 
and  the  judgment  should  be  affirmed. 

Judgment  affirmed. 
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SUMMERS  against  M'KIM  and  another. 

IN   ERROR. 

A  paper  containing  an  account  of  carpenters'  work  done  in  the  country  by  the 
plaintiff  for  the  defendant,  with  the  prices  according  to  the  book  of  rates  of  the 
city  of  Lancaster,  unsupported  by  any  proof  that  the  prices  of  the  work  done 
were  reasonable,  is  not  evidence. 

A  deposition  drawn  up  privately  by  one  of  the  counsel  in  the  cause,  from  the 
mouth  of  the  witness,  and  afterwards  sworn  to  before  a  justice,  under  a  rule  to 
take  depositions,  is  not  admissible  in  evidence. 

A  deposition  taken  before  a  justice,  under  a  rule,  ought  to  be  reduced  to  writing 
from  the  mouth  of  the  witness  in  the  presence  of  the  justice. 

Plaintiff  called  on  defendant  for  a  paper,  and  finding  something  in  it  not  expected, 
declined  reading  it.  The  defendant  is  not  thereby  entitled  to  give  the  paper 
in  evidence. 

The  defendant  cannot  give  in  evidence,  an  account  book  kept  by  him  of  the  plain- 
till'  '*s  work  and  labour. 

WRIT  of  error  to  the  Court  of  Common  Pleas  of  Lancaster 
county. 

In  that  court  William  M'Kim  and  Martin  Armstrong  plain- 
tiffs below  and  defendants  in  error,  brought  this  action  of  debt  on 
a  book  account  not  exceeding  three  hundred  dollars,  against  the 
plaintiff  in  error  Peter  Summers,  and  filed  a  statement  of  their 
demand  for  work  done  in  the  year  1816:  namely,  the  carpenter 
.work  of  a  house,  four  hundred  and  sixty  dollars,  repairing  a  house, 
forty  dollars,  boring  and  laying  pipes,  thirty  dollars:  and  claiming 
as  due  to  them,  after  giving  the  defendant  a  credit  of  two  hundred 
and  fifty  dollars  for  goods  received,  the  sum  of  two  hundred  and 
eighty  dollars,  with  interest.  A  verdict  and  judgment  were  had 
in  favour  of  the  plaintiffs:  and  several  bills  of  exceptions  were  now 
returned  with  the  record. 

1.  On  the  trial  the  plaintiffs  examined  Samuel  Armstrong,  who 
proved,  that  he  worked  the  whole  time  at  the  carpenter  work  of  the 
house:  that  he  supposed  an  account  of  the  work  was  kept  by  the 
plaintiffs.  He  supposed  both  of  them  kept  an  account  of  the  work. 
He  thought  he  had  seen  an  account  of  the  work:  his  brother  had 
it.  This  account  being  neither  produced  nor  any  evidence  given 
in  relation  to  it,  the  defendant  then  offered  to  give  in  evidence  a 
certain  paper,  purporting  to  be  an  admeasurement  of  the  work, 
and  containing  particular  prices  affixed  to  the  same,  taken  from  a 
book  of  carpenters'  prices  made  in  the  year  1814,  by  the  carpen- 
ters in  Lancaster,  which  William  M'Kim,  one  of  the  plaintiffs, 
brought  from  Lancaster,  to  the  men  who  took  the  measurement 
of  the  house  on  which  the  carpenter  work  was  said  to  be  done,  in 
Salisbury  township,  having  proved  by  Alexander  Miller,  a  car- 
penter of  Lancaster  city,  that  he  had  compared  the  prices  annexed 
to  the  several  items  of  the  carpenter  work  of  the  house  with  the 
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book  of  prices  in  Lancaster,  and  that  those  prices  when  fixed  up- 
on were  the  common  prices  of  carpenter  work  in  Lancaster  in 
1814,  and  also  in  1S16,  and  were  reasonable,  and  that  he  had  not 
followed  the  carpenter  work  in  the  country;  George  Egle  having 
proved  that  he  had  actually  measured  the  work  done  by  the  plain- 
tiffs, and  that  said  paper  contained  an  accurate  measurement  of  the 
work,  with  the  prices  affixed  according  to  the  book  furnished  by 
the  plaintiff,  which  he  brought  from  Alexander  Miller. 

To  which  paper  so  offered  the  defendant  objected,  the  court  over- 
ruled the  objection  and  admitted  the  evidence,  and  the  defendant 
excepted. 

2.  After  the  court  had  charged  the  jury,  the  plaintiffs  offered  to 
send  out  with  the  jury  the  paper  in  the  hill  of  exceptions  above- 
mentioned,  which  being  objected  to,  the  court  overruled  the  same, 
and  directed  the  same  to  be  sent  out  with  the  jury,  which  was  done 
accordingly,  to  which  opinion  the  defendant  excepted. 

3.  The  plaintiffs  having  closed,  the  defendant  offered  to  give  in 
evidence  the  deposition  of  George  Leech,  which  being  objected  to 
by  the  plaintiffs,  the  defendant  proved  by  his  own  oath  that  George 
Leech,  who  resided  with  his  mother,  attend?d  the  court  as  a  wit- 
ness at  that  time,  and  that  he  shortly  after  moved  away;  and  furl  her 
proved,  by  J.  Hopkins  his  counsel,  that  George  Leech  (at  the  time 
he  attended  as  a  witness)  was  just  about  to  remove  from  this  county 
to  Clearjield-;  that  he  drew  up  from  Leech  himself  the  deposition 
which  he  made  and  afterwards  swore  to,  with  an  intention  to  send 
it  up  there  to  have  it  sworn  to:  he   had   not   been  sworn  before 
he,  Mr.  Hopkins,  drew  it,  or  before  it  purported  on  the  face  of  it: 
that  it  was  in  his  hand  writing  and  was  drawn  up  in  his  office.     It 
was  taken  not  long  after  he  drew  it  up,  but  he  could  not  say  with 
certainty  as  to  the  time.     It  was  drawn  exactly  according  to  the 
witness's  information.     The  witness  was  the  counsel  for  the  de- 
fendant, when  he  drew  it.     The  objection  was  stiil  continued  and 
was  sustained  by  the  court,  and  the  opinion  of  the  court  except- 
ed to. 

The  plaintiffs'  witness  having  proved  (as  above  stated)  that  he 
supposed  an  account  of  the  work  was  kept  by  the  plaintiffs,  he  sup- 
posed both  of  them  kept  an  account  of  the  work.  He  thought  he 
had  seen  the  account;  his  brother  had  it;  the  defendant  offered  to 
prove  that  the  plaintiffs,  having  given  notice  to  the  defendant  to 
produce  a  paper,  and  being  delivered  over  to  the  plaintiffs,  they 
offered  to  read  that  part  of  it  in  the  hand  writing  of  William 
M'Kim,  which  was  objected  to,  unless  the  whole  paper  relating  to 
the  business  was  read;  the  court  having  (on  said  offer  of  the  plain- 
tiffs) decided,  that  the  whole  was  to  be  read  and  not  a  part,  the 
plaintiffs  then  declined  reading  it;  whereupon  the  defendant  on  his 
defence  offered  to  read  the  whole,  which  the  plaintiffs  objected  to, 
they  agreeing  that  the  settlement  (as  they  called  it)  drawn  by 
M'Kim  on  the  4th  of  March,  should  be  received,  but  objecting  to 
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the  other  entries  on  the  paper.     The  court  overruled  the  offer  and 
their  opinion  was  excepted  to  by  the  defendant. 

4.  The  defendant  offered  to  give  in  evidence  the  book  account 
of  the  defendant,  kept  by  him  of  the  days  that  were  spent  by  the 
plaintiffs  and  their  hands  in  doing  the  work  for  which  the  suit  was 
brought,  upon  proving  the  same  by  the  defendant;   which  being 
objected  to,  was  overruled  and  exceptions  taken. 

5.  The  defendant  having  given   in  evidence  the  deposition  of 
Daniel  Buckley ',  tending  to  show  a  tender  by  the  defendant  to  the 
plaintiffs  in  I Wilmington  and  Brandy  wine  bank  notes,  offered  to 
prove  that  Wilmington  and  Brandywine  notes  passed  in  Salis- 
bury township  (where  the  work  was  done)  and  the  neighbourhood 
at  par,  which  being  objected  to,  the  court  overruled  the  same,  and 
their  opinion  was  excepted  to. 

6.  The  defendant  offered  also  to  prove  that  William  J\r  Kim, 
on  the  1st  of  April,  1817,  was  indebted  to  Adam  Hoar,  two  hun- 
dred dollars,  that  he  paid  it  on  the  5th  of  April,  1S17,  in  Centre 
and  Juniata  notes,  which  were  taken  at  par  and  passed  as  such, 
and  that  the  Juniata  notes  which  he  paid  was  of  the  same  amount 
as  the  one  paid  him  by  the  defendant  on  the  1st  of  April,  1817,  the 
plaintiff's   objected  to  the  whole  of  this  offer  except  that  Peter 
Summers  paid  William  M' Kim  &  Juniata  note;  whereupon  the 
court  overruled  the  said  offer,  except  so  far  as  the  objection  admits, 
to  which  the  defendants  excepted. 

W.  Hopkins  and  Hopkins,  for  the  plaintiff  in  error. 

1.  An  account  was  given  in  evidence  containing  particulars  and 
prices,  without  any  other  proof  than  the  prices  of  carpenters  work 
in  Lancaster,  which  were  no  way  applicable  to  work  done  in  the 
country.  The  man  who  measured  the  work  was  not  asked  whether 
in  his  opinion  the  work  was  worth  the  prices  charged.    There  was 
not  a  particle  of  proof  of  the  value  of  this  work  by  any  person 
who  had  seen  it.     Alexander  Miller  never  saw  the  work.     The 
evidence  went  merely  to  show  the  Lancaster  prices.     The  best 
evidence  would    have  been  the  plaintiffs  book  of  original  entries, 
and  that  was  the  proper  kind  of  proof.   Peuke's  Evid.  9.   4  Mass. 
646.      Cutbush  v.  Gilbert,  4  Serg.  8?  Rawle',  555.     1  Browne's 
Rep.  36,  257.     Curtis  v.  Pat  ton,  6  Serg.  #  Rawle,  136. 

2.  The  paper  ought  not  to  have  been  taken  out  by  the  jury:  the 
testimony  of  witnesses  is  not  allowed  to  be  taken  out  with. the  jury, 
nor  are  depositions.     A  bill  with  Lancaster  prices  was  mere  viva, 
vocc  evidence  reduced   to  writing.     This  is  a  new  device  to  get 
parol  evidence  into  the  jury  box  and  have  it  taken  out  by  them. 

3.  The  deposition  of  George  Leech  was  good  evidence.     It  was 
no  good  exception,  that  it  was  drawn  up  by  defendant's  counsel  be- 
fore the  witness  was  sworn.  When  he  swore  to  it  subsequently,  he 
adopted  it.    The  practice  is  common,  and  the  circumstances  of  the 
country  render  it  necessary  that  depositions  should  be  draw-n  by 
some  other  than  the  justice.     The  plaintiffs  might  have  attended 


408  SUPREME  COURT  [Lancaster-, 

(Summers  v.  M'Kim  and  another.) 

before  the  justice  and  objected  to  the  deposition  drawn  in  this  way, 
and  not  having  done  so  ought  not  now  to  be  permitted  to  object  to 
it.  A  deposition  was  drawn  up  by  the  defendant's  attorney  before 
it  was  carried  to  the  magistrate  and  sworn  to,  and  an  objection  to 
it  overruled  and  the  deposition  admitted  in  Goodwin  v.  White, 
1  Browne's  Rep.  272. 

On  the  other  point  in  this  bill  the  case  was,  that  we  produced  a 
paper  on  the  call  of  the  plaintiff's  counsel,  and  they,  after  inspect- 
ing it,  declined  reading  the  whole,  but  were  content  to  read  a  part. 
This  the  court  would  not  permit.  On  which  the  defendant  offered 
to  read  the  whole,  which  the  court  refused.  In  this  we  contend 
that  the  court  erred;  because  the  rule  is,  that  a  party  by  calling 
for  a  paper  and  examining  it,  makes  it  evidence  against  him.  Far- 
mers and  Mechanics'  Bank  v  Israel,  6  Serg.  Sf  Rawle,  296. 
JVhart.  Dig.  499.  No.  222,  223.  C.C  U.  S.  1  Johns.  391,  394. 
Wilkins  v.  Gill  espy,  1  Serg.  $  Rawle,  14. 

4.  The  defendant  offered  his  book  of  entries,  showing  the  num- 
ber of  days  the  plaintiffs  worked.  As  the  plaintiffs  would  not  pro- 
duce their  book,  it  was  reasonable  the  jury  should  see  ours.  It 
strengthened  the  probability  of  the  plaintiffs'  being  afraid  to  pro- 
duce their  book.  In  Peake's  Ev.  9.,  it  is  said,  that  if  the  original 
entry  in  the  defendant's  book  be  withheld,  the  plaintiff  may  give 
in  evidence  a  sworn  copy  of  it. 

5th  and  6th  bills.  These  were  submitted  to  the  court,  the  coun- 
sel citing  8  Serg.  Sf  Raivle,  325. 

Park  and  Buchanan,  contra. 

1st  bill.  We  thought  it  better  to  produce  original  disinterested 
evidence  of  our  claim  for  building  the  house  and  barn  than  any 
book  of  the  plaintiffs,  if  they  had  one.  But  the  only  point  arising 
on  this  bill  is  this:  \Ve  had  proved  that  the  work  was  done,  that 
it  was  measured,  all  the  particulars  being  mentioned,  and  that  they 
were  charged  at  the  Lancaster  prices,  which  were  reasonable; 
and  the  question  was,  whether  the  paper  of  particulars  which  had 
been  proved  should  be  read  to  the  jury.  The  evidence  of  Lan- 
caster prices  was  certainly  some  evidence:  the  jury  were  to  judge 
of  the  weight  of  it.  They  cited,  Phill.  Ev.  168,  195  1  Binn. 
234.  1  Yeates,  347.  1  Browne's  Rep.  257,  344.  5  Serg.  fy  Rawle, 
404.  12  Johns.  461. 

2.  This  point  is  the  same  as  the  first.    If  the  paper  was  evidence, 
the  jury  ought  to  be  permitted  to  take  it  out.   5  Binn.  238. 

3.  As  to  the  deposition  of  Leech.    An  important  principle  of 
practice  is  involved  in  this  exception      Can  an  attorne}*  draw  up 
a  deposition  before  the  witness  is  sworn,  and  then  send  it  to  the 
justice  to  have  it  sworn  to?     We  trust  it  will  be  settled  that  this 
is  a  great  irregularity,  and  that  such  a  deposition  ought  to  be  sup- 
pressed.    The  deposition  should  be  taken  by  the  justice,  from  the 
mouth  of  the  witness,  in  his  own  words      In  chancery,  a  deposi 
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tion  drawn  up  by  counsel  before  the  witness  went  before  the  com- 
missioners, was  suppressed.  1  Harr.  Ch.  360. 

The  paper  which  we  called  for,  and  on  inspection  declined  read- 
ing, was  not  evidence  for  the  adverse  party.  Jf  a  party  calling  for 
papers  waives  reading  them  in  evidence,  the  party  producing  the 
papers  cannot  read  them.  Blight  v.  Ashley.  1  Peters,  15,  21. 
And  the  opinion  of  GIBSON,  J.,  in  Withers  v.  Gillespy,  7  Serg. 
Sf  Rawle,  14,  is  to  the  same  effect:  and  he  there  expresses  a  doubt, 
whether  calling  for  a  paper  makes  it  evidence,  though  the  party 
calling  for  it  inspects  it,  and  then  declines  reading  it,  citing  the 
opinion  of  SPKNCER,  J.  1  Johns.  394. 

The  court  relieved  the  counsel  from  arguing  the  4th,  5th,  and 
6th  bills  of  exceptions. 

The  opinion  of  the  court  was  delivered  by 

TILGHMAN,  C.  J.  This  is  an  action  brought  by  M'Kim  and 
Armstrong  against  Peter  Summers  for  carpenters'  work  done  by 
the  plaintiffs  for  the  defendant,  in  a  house  in  the  county  of  Lan- 
caster. Several  bills  of  exception  were  taken  by  the  defendant's 
counsel,  to  evidence  offered  by  the  plaintiffs,  on  the  trial  in  the 
Court  of  Common  Pleas,  and  on  these  bills  the  cause  is  now  be- 
fore us. 

The  first  exception  was  to  a  paper  offered  by  the  plaintiffs,  con- 
taining an  account  of  the  particulars  of  their  work,  with  the  mea- 
surement of  the  same,  and  the  price  of  each  particular.  It  was 
proved  by  George  Engle,  that  he  measured  the  work,  and  set  down 
the  price  according  to  a  book  of  rates  established  by  the  corpora- 
tion of  the  city  of  Lancaster.  And  it  was  proved  also,  by  Alex- 
ander Miller,  that  in  his  opinion,  the  price  fixed  by  the  book  of 
rates  was  reasonable.  But  there  are  insuperable  objections  to  this 
evidence.  The  book  of  rates  was,  in  itself,  no  evidence;  because 
the  corporation  of  Lancaster  had  no  authority  to  regulate  the 
prices  of  work.  And  even  supposing  these  prices  proper,  in  the 
city,  they  might  not  be  proper  for  work  done  in  the  country. 
vllexandcr  Miller  did  indeed  swear,  that  he  thought  tiie  prices 
reasonable.  But  he  never  saw  the  work  done  by  the  plaintiffs, 
and  therefore  could  be  no  judge  of  the  reasonableness  of  the  Lan- 
caster prices,  applied  to  that  work.  And  as  to  George  Engle,  the 
measurer,  he  did  not  say  whether  he  thought  the  prices  reasonable 
or  not,  nor  does  it  appear  that  he  was  supposed  to  be  a  judge  of 
such  matters:  so  that  if  the  paper  offered  by  the  plaintiffs  had  gone 
to  the  jury,  it  would  be  unsupported  by  the  oath  of  any  person, 
proving  the  prices  charged  for  the  work  done  by  the  plaintiffs 
to  be  reasonable.  I  am  of  opinion,  therefore,  that  it  ought  not  to 
have  been  admitted. 

The  second  exception  must  follow  the  fate  of  the  first.  If  the 
paper  was  not  evidence,  it  was,  of  course,  not  proper  that  the  jury 
should  take  it  out  with  them. 

VOL.  xii.  "3  F 
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The  third  bill  of  exceptions  contains  two  distinct  points.  The 
first  point  is  on  the  admissibility  of  the  deposition  of  George 
Leech.  Several  exceptions  were  made  to  this  evidence,  but  there 
was  one  which  was  rlecieive;  and  as  it  involves  a  principle  of  great 
importance  in  practice,  I  am  glad  that  an  opportunity  is  offered  to 
the  court  of  settling  it.  This  deposition  was  taken  under  a  rule 
of  court  before  a  justice  of  the  peace  of  Clearfield  county,  but  it 
was  drawn  up  in  the  city  of  Lancaster  from  the  mouth  of  the  wit- 
ness, by  Mr.  Hopkins,  counsel  for  the  defendant;  and  then  sent 
to  Clearfield  county,  and  sworn  to  there.  Now,  although  the 
character  of  the  counsel,  in  the  present  instance,  puts  him  above 
all  suspicion  of  unfair  dealing,  yet  it  would  be  a  practice  of  most 
dangerous  tendency,  if  depositions  so  taken,  were  to  be  admitted 
as  evidence.  The  counsel  of  the  party  producing  the  witness,  is 
the  last  person  who  should  be  permitted  to  draw  the  deposition, 
because  he  will  naturally  be  disposed  to  favour  his  client,  and  it 
is  very  easy  for  an  artful  man,  to  make  use  of  such  expressions  as 
may  give  a  turn  to  the  testimony,  very  different  from  what  the 
witness  intended.  I  know  that  depositions  are  sometimes  taken  in 
this  manner  by  consent  of  parties;  and  when  the  counsel  on  both 
sides  are  present,  the  danger  is  not  so  great.  But,  in  the  present 
case,  there  was  no  consent,  nor  was  the  counsel  of  the  plaintiffs 
present.  The  rule  of  court  is,  that  the  deposition  shall  be  taken 
before  a  justice.  It  ought  therefore  to  be  reduced  to  writing, 
from  the  mouth  of  the  witness,  in  the  presence  of  the  justice, 
though  it  need  not  be  drawn  by  him.  And  in  case  of  difference 
of  opinion,  in  taking  down  the  words  of  the  witness,  the  justice 
should  decide.  In  chancery,  if  the  counsel  of  one  of  the  parties 
draws  the  deposition,  before  the  witness  goes  before  the  commis- 
sioners, it  will  not  be  permitted  to  be  read  in  evidence.  1  Harr. 
Ch.  360.  This  certainly  is  a  good  rule.  The  taking  of  testimony 
by  deposition  is,  at  best,  but  a  very  imperfect  way  of  arriving  at 
the  truth.  Every  precaution  should  therefore  be  taken,  to  guard 
against  abuses.  It  is  very  clear  to  me,  that  the  mode  in  which 
the  deposition  of  George  Leech  was  taken  is  subject  to  great  abuse, 
and  should  be  put  down  at  once.  I  am  of  opinion,  therefore,  that 
it  was  very  properly  rejected. 

The  second  point  in  the  third  bill  of  exceptions  is  as  follows: 
The  plaintiffs  called  for  a  certain  paper  in  the  possession  of  the  de- 
fendant, which  was  produced.  The  plaintiffs'  counsel  inspected 
it,  and  finding  something  more  in  it  than  they  expected,  they  asked 
permission  to  read  a  part  of  it  in  evidence.  This  was  objected 
to  by  the  defendant,  and  refused  by  the  court,  on  which  the  plain- 
tiff's counsel  declined  reading  any  part.  The  defendants'  counsel 
then  insisted,  that  the  plaintiff,  by  calling  for  die  paper  and  in- 
specting it,  had  made  the  whole  of  it  evidence,  and  offered  to  read 
it.  To  this  the  counsel  for  the  plaintiffs  objected,  and  the  court 
sustained  the  objection,  and  refused  the  evidence.  On  this  sub"- 
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ject  the  law  does  not  seem  to  be  settled.  It  has  been  sometimes 
said,  that  the  party  who  calls  for  papers  in  the  possession  of  his 
adversary,  and  inspects  them  when  produced,  makes  them  evidence, 
and  cannot  object  to  their  being  read.  But  the  adoption  of  this  as 
a  general  rule  may  be  attended  with  great  inconvenience,  and 
sometimes  produce  great  injustice.  One  may  know  that  his  ad- 
versary has  a  paper  in  his  possession,  by  which  a  certain  material 
fact  may  be  established.  He  therefore  calls  for  it.  But  on  in- 
spection, he  finds  that  an  addition  has  been  made  to  the  paper, 
containing  other  matters  very  injurious  to  him.  There  seems  no 
reason  why  he  should  be  compelled  to  admit  the  whole  as  evi- 
dence. If  he  declines  reading  any  part,  the  party  producing  it  is 
left  just  as  he  was  before  it  was  produced.  In  the  case  of  Kenny 
v.  Vanhorne  and  Cldrkspn,  1  Johns.  396,  SPENCER,  J.,  who  de- 
livered the  opinion  of  the  court,  expressed  great  doubt  whether 
the  inspection  of  the  paper  called  for  made  it  evidence,  against 
the  consent  of  him  who  called  for  it;  and  remarked,  that  the  call- 
ing for  a  paper  resembled  a  bill  in  chancery  for  a  discovery,  in 
which  the  answer  of  the  respondent  was  not  evidence  for  himself. 
And  in  fVithers  v.  Gil/espy,  1  Serg  &?  Rawle,  14,  it  was  held, 
that  the  calling  for  the  adversary's  book  of  accounts,  did  not  make 
the  whole  book  evidence,  but  only  such  parts  of  it  as  had  a  rela- 
tion to  the  part  which  was  read.  In  the  present  instance,  it  appears 
that  the  paper  produced  by  the  defendant,  on  the  call  of  the  plain- 
tiffs, contained  something  which  they  had  no  reason  to  expect,  and 
which  could  not  have  been  given  in  evidence  by  the  defendant. 
In  such  case,  without  laying  down  any  general  rule,  I  think  it 
most  conducive  to  justice  to  permit  the  plaintiffs  to  waive  the  read- 
ing of  it,  and  leave  the  defendant  to  make  such  use  of  it  as  he  law- 
fully may,  without  regard  to  the  call  which  was  made  on  him. 
There  was  no  error  therefore  in  the  opinion  of  the  Court  of  Com- 
mon Pleas. 

The  fourth  exception  was  to  the  rejection  of  the  defendant's 
book  of  entries,  offered  in  evidence  by  himself.  This  book  con- 
tained an  account  kept  by  the  defendant  of  the  number  of  days  the 
plaintiffs  worked  for  him.  Very  little  need  be  said  on  this  point. 
There  was  not  even  a  plausible  pretence  for  this  evidence.  It  was 
not  the  defendant's  business  to  keep  an  account  for  the  plaintiffs. 
He  might  do  it  for  his  own  satisfaction,  but  not  for  the  purpose  of 
fabricating  evidence  for  himself.  The  reason  for  admitting  the 
original  book  of  entries  of  a  man  who  keeps  an  account  of  goods 
sold  by  himself,  or  work  done  by  him,  in  the  usual  course  of  his 
business,  is  founded  on  a  principle  altogether  different  I  am  of 
opinion  that  the  evidence  was  properly  rejected. 

The  fifth  and  sixth  bills  of  exceptions  have  nothing  in  them,  and 
I  understood  were  abandoned  on  the  argument.  The  evidence 
offered  by  the  defendant,  and  mentioned  in  those  two  bills,  \vas 
not  relevant.  It  was  of  no  importance  to  the  issues  on  trial,  what 
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was  the  value  of  Wilmington  and  Brandywinc  bank  notes,  or 
whether  the  plaintiffs  paid  to  other  persons  notes  of  the  Centre 
and  Juniata  banks  for  a  debt  which  they  owed,  or  what  was  the 
value  of  such  notes. 

I  have  now  gone  through  all  the  exceptions.  The  first  only  has 
been  supported.  In  all  other  respects  the  decision  of  the  Court  of 
Common  Pleas  was  correct.  For  the  error  in  the  first  bill  of  ex- 
ceptions, the  judgment  should  be  reversed,  and  a  venire  de  now 
awarded. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


[LANCASTEH,  MAT  16,  _1825.j 

RANCK  and  another  against  BECKER. 

IN   ERROR. 

A  judgment  on  an  award  against  two  is  erroneous,  if  one  of  the  defendants  only 

had  notice  of  the  rule  of  reference. 
Entering  security  to  obtain  a  stay  of  execution,  is  no  waiver  of  the  right  to  a  writ 

of  error. 

THIS  was  a  writ  of  error  to  the  Court  of  Common  Pleas  of  Lan- 
caster county,  brought  on  a  judgment  rendered  in  this  suit  against 
the  plaintiffs  in  error,  Matthias  Ranck  and  Henry  Share,  de- 
fendants below,  in  favour  of  the  defendant  in  error,  Christian 
Becker,  the  plaintiff  below. 

It  was  an  amicable  action,  and  the  agreement  to  enter  it  was 
signed  by  both  the  defendants,  stating  that  the  suit  was  condi- 
tioned for  the  payment  of  ten  hundred  and  sixty-six  dollars  and 
sixty-seven  cents,  with  interest.  At  the  instance  of  the  plaintiff, 
a  rule  of  arbitration  was  entered  against  both  defendants,  and  ar- 
bitrators were  afterwards  appointed,  and  their  day  of  meeting  fixed. 
The  record  stated,  that  at  the  time  appointed  for  choosing  the  ar- 
bitrators, Matthias  Ranck  appearing,  he  and  the  prothonotary 
agreed  on  the  number  of  arbitrators,  and  the  names  of  the  arbitra- 
tors; and  the  prothonotary  notified  him  of  their  time  and  place  of 
meeting.  The  arbitrators  met  at  the  time  and  place  appointed, 
November  15th,  1815,  and  awarded  in  favour  of  the  plaintiff  the 
sum  of  eleven  hundred  and  one  dollars,  thirty-four  cents  and  costs, 
and  judgment  was  entered  thereon.  On  the  19th  of  December, 
1815,  James  Di/jfy  became  security  for  the  amount  of  the  award 
and  costs. 

A  scire  facias  was  issued  to  revive  the  judgment  to  April 
Term,  1819,  which  was  returned  served  as  to  Share,  and  -non  est 
inventus  as  to  Ranck.  An  award  of  arbitrators  was  had  in  favour 
of  the  plaintiff,  from  which  Share  appealed,  and  there  was  after- 
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wards  a  trial,  and  a  verdict  and  judgment  were  rendered  in  fa- 
vour of  the  plaintiff,  and  a  bill  of  exceptions  to  evidence  was  taken 
by  the  defendants,  and  the  proceedings  removed,  by  writ  of  error, 
to  the  Supreme  Court.  At  May  Term,  1S22,  errors  were  assigned 
in  this  judgment  on  the  scire  facias,  and  it  was  reversed  and  a 
venire  facias  de  novo  awarded;  but  nothing  was  said  by  the  court 
respecting  the  original  judgment. 

Hopkins,  for  the  defendant  in  error,  moved  to  quash  this  writ 
of  error,  contending  that  when  the  scire  facias  judgment  was  re- 
versed, the  original  judgment  was  virtually  affirmed;  and,  having 
been  once  affirmed,  it  was  now  too  late  to  assign  errors  upon  it. 
He  cited  Hartop  v.  Holt,  1  Salk.  263.  1  Lord  Raym.  97.  S.C. 
3  Johns.  557.  He  also  moved  to  quash  it  on  another  ground, 
namely,  that  it  was  sued  out  contrary  to  good  faith,  to  prove  which 
he  produced  his  own  affidavit,  and  cited,  4  Yeates,  551.  1  Binn. 
75.  6  Binn.  99. 

Buchanan,  for  the  plaintiffs  in  error,  was  relieved  by  the  court 
as  to  the  first  ground.  As  to  the  affidavit  of  Mr.  Hopkins,  just 
now  filed,  affording  new  ground  for  quashing  the  writ,  it  is  too 
late,  after  frhis  writ  of  error  has  been  a  year  depending.  Besides, 
this  is  an  attempt  to  open  a  wide  door  for  a  new  system  of  law. 
There  will  be  no  end  to  applications  to  quash  writs  of  error,  on 
implied  breaches  of  faith,  where  there  has  been  no  actual  agreement 
not  to  bring  a  writ  of  error. 

The  court  desired  the  counsel  to  speak  to  the  errors  assigned, 
and  they  would  consider  the  motion  to  quash,  and  the  errors  after 
the  argument  was  over. 

Two  errors  had  been  assigned,  but  the  only  one  now  relied  on 
was,  that  the  rule  of  reference  was  served  on  Ranck  alone,  and 
he  alone  attended,  and  with  the  prothonotary  chose  arbitrators, 
and  yet  the  award  is  against  both  as  defendants,  although  it  does 
not  appear  that  Share  attended  the  arbitration,  nor  did  he  attend. 

Buchanan,  for  the  plaintiffs  in  error,  after  stating  that  the  plain- 
tiff did  not  attend  when  the  arbitrators  were  chosen,  nor  did 
Share,  but  the  prothonotary  and  Ranck  chose  the  arbitrators,  con- 
tended that  the  cases  already  adjudged  on  the  point  now  assigned 
for  error  were  conclusive  in  favour  of  the  plaintiffs  in  error.  In 
redan's  Executors  v.  Cox,  3  Serg.  $•  Rawle,  245,  the  plaintiff 
entered  a  rule  of  arbitration  against  two  executors,  defendants,  and 
served  it  only  on  one,  and  obtained  an  award  and  judgment  against 
both;  the  proceedings  were  held  to  be  erroneous.  In  Studebacker 
\.  Moore,  3  Binn.  124, — trespass  against  three  defendants, — the 
plaintiff  and  one  of  the  defendants  entered  into  an  agreement  of 
arbitration,  and  an  award  was  made  against  all  three  and  judgment 
against  them:  the  judgment  was  reversed.  He  also  referred  to  Be- 
rents  v.  Bishop,  5  Scrg.  &  Rawle,  179.  Marsha/I  v.  Lowry,  6 
Serif,  fy  Rawle,  281. 

Hopkins,  for  the  defendant  in  error,  averred  the  fact  to  be,  that 
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Share  had  notice,  and  that  after  the  judgment  he  repeatedly  applied 
for  and  obtained  an  indulgence  of  two  years  for  payment  from  the 
plaintiff.  He  entered  bail  for  stay  of  execution,  and  his  bail  was 
accepted  by  the  plaintiff,  from  a  belief  that  there  was  no  danger, 
as  Share  himself  was  very  good,  and  the  debt  well  secured  by  a 
lien  on  his  lands.  The  plaintiff  has  recovered  the  debt,  and  entered 
satisfaction  on  the  record. 

But  it  is  denied  that  there  is  any  error  in  the  record.  There  is 
nothing  on  the  record  to  show  that  Share  had  no  notice.  Ranck 
appeared  at  the  office  of  the  prothonotary,  and  joined  in  the  choice 
of  arbitrators:  it  is  to  be  presumed  that  Ranck  acted  as  the  agent 
of  Share,  as  it  does  not  appear  that  Share  was  not  served.  The 
cases  cited  on  the  opposite  side  are  different  from  the  present.  In 
Pedan  v.  Cox  and  Berentz  v.  Bishop,  it  appeared  that  only  one 
defendant  was  served.  In  Sndebacker  v.  Moore,  the  record 
showed  that  only  two  of  the  three  defendants  agreed  to  the  arbi- 
tration. Besides,  the  defendant  entered  security  for  debt  and  costs, 
in  order  to  stay  the  execution.  After  this  he  should  not  be  per- 
mitted to  deny  that  he  was  regularly  served  with  notice.  The  act 
of  the  21st  of  March,  1806,  sect.  7.  4  Sm.  L.  929,  provides,  that 
if  the  defendant  is  not  a  freeholder,  he  may  obtain  a  stay  of  exe- 
cution by  entering  security  for  the  amount  of  debt,  interest,  and 
costs. 

If  the  court  think  there  is  error  in  the  proceedings,  I  request 
that  they  would  send  the  record  back,  in  order  to  give  the  Court 
of  Common  Pleas  an  opportunity  of  amending  the  record,  by  in- 
serting in  it  that  notice  was  given  to  Share.  This  course  was  pur- 
sued in  Benner  v.  Oberlander,  1  Binn.  366. 

Buchanan,  contra,  alleged  that  it  was  for  the  benefit  of  the 
creditors  of  Share  that  we  seek  to  reverse  this  judgment,  and  ob- 
tain restitution. 

It  is  contended  that  there  is  no  error  unless  it  appears  on  the  re- 
cord that  Share  had  no  notice.  But  the  law  is  just  the  reverse: 
there  is  error  unless  it  appears  he  had  notice.  The  act  of  assembly 
requires  that  there  shall  be  an  affidavit  of  the  service  of  notice. 
The  very  point  has  been  decided  3  Serg,  4*  Rawle,  3:  arbitrators 
cannot  be  appointed  ex parte,  unless  it  appear  on  the  record,  that 
the  absent  party  had  notice.  In  6  Serg.  fy  Rawle  281,  the  same 
principle  is  taken  for  granted.  But  even  if  Share  had  notice,  the 
prothonotary  had  no  right  to  act  both  for  the  plaintiff  and  for  Share, 
who  was  absent.  The  act  does  not  provide  for  the  case.  Both  de- 
fendants are  considered  as  the  party.  It  is  objected  that  security 
was  given  for  the  debt  and  costs  in  order  to  obtain  a  stay  of  exe- 
cution, and  that  this  is  virtually  a  release  of  error.  The  act  of  as- 
sembly places  the  defendant  in  the  same  situation  as  if  he  were  a 
freeholder,  provided  he  give  security  for  debt  and  costs,  by  giving 
him  a  stay  of  execution,  which  a  freeholder  is  entitled  to  without 
security.  There  is  no  inconsistency  between  the  obtaining  of  a 
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stay  of  execution  by  giving  security,  and  a  writ  of  error.  There 
is  nothing  like  a  breach  of  good  faith.  Can  this  court  annex  a  con- 
dition to  this  security  which  the  law  did  not  annex?  Might  not 
the  defendant  take  out  a  writ  of  error  without  bail  (which  is  no 
supersedeas]  and  then  obtain  stay  of  execution,  by  entering  security 
for  debts  and  costs?  May  he  not  pay  the  judgment,  and  then  re- 
verse it  by  writ  of  error?  Besides  it  does  not  appear  by  this  re- 
cord, that  security  was  given  with  Share's  knowledge  or  con- 
sent. It  only  appears  that  Duffy  became  security  for  the  de- 
fendants. 

The  motion  to  send  the  record  back  to  the  Court  of  Common 
Pleas,  in  order  to  amend  it,  is  too  late  in  point  of  time.  This  is 
the  second  time  of  its  being  in  this  court.  It  is  ten  years  since  the 
transaction  which  it  is  desired  to  amend,  look  place.  Such  a  prac- 
tice in  this  court  will  produce  ruinous  delays.  The  motion,  more- 
over, is  improper  in  itself.  It  is  an  amendment  which  has  no  foun- 
dation: there  is  nothing  to  amend  by.  The  case  cited  from  1  Binn. 
366,  is  not  analogous:  there  there  was  something  to  amend  by;  the 
praecipe.  But  the  amendment  now  suggested,  depends  on  parol 
testimony,  long  after  the  prothonotary  who  made  the  entry,  (Mr. 
Bausman,}  is  out  of  office.  There  will  be  no  end  to  the  confu- 
sion which  the  allowance  of  this  motion  will  produce:  records  in- 
stead of  certainty,  will  contain  nothing  but  uncertainty. 

TILQHMAN,  C.  J.  This  action  is  brought  by  Christian  Becker, 
the  defendant  in  error  against  Matthias  Ranck  and  Henry  Share, 
in  the  Court  of  Common  Pleas  of  Lancaster  county.  The  court 
entered  a  rule  of  reference  under  the  act  of  assembly.  The  rule  was 
taken  out  against  both  defendants,  but  it  does  not  appear  that  it 
was  served  on  any  other  than  Ranck,  who  attended,  and  took  part 
in  the  choice  of  arbitrators.  Neither  does  it  appear  that  Share, 
had  any  notice  of  the  appointment,  or  meeting,  of  the  arbitrators, 
or  attended  their  meeting.  An  award  was  made  against  both  de- 
fendants and  judgment  entered  accordingly.  After  the  entry  of 
the  judgmant,  Share,  in  order  to  gain  a  stay  of  execution,  gave 
security  for  the  payment  of  debt  and  costs,  according  to  the  act  of 
the  21st  March,  1806.  On  this  state  of  facts,  t%vo  questions  arise, 
1st.  Was  there  error  in  entering  judgment  against  them?  2d.  Did 
he,  by  giving  security  for  debt  and  costs,  waive  his  right  to  bring 
a  writ  of  error? 

1.  On  the  first  point,  I  think  there  can  be  no  doubt  The  ob- 
ject of  a  rule  of  referees  is,  to  remove  the  cause  from  the  Court  of 
Common  Pleas,  and  carry  it  before  another  tribunal,  consisting  of 
arbitrators,  to  be  chosen  by  the  parties.  The  choice  of  these  arbi- 
trators, is  a  matter  in  which,  both  defendants  were  equally  interest- 
ed, and  there  is  as  much  reason,  for  serving  notice  on  both,  as  there 
was,  for  serving  the  original  writ  on  both.  And  so  it  has  been  ex- 
pressly decided.  In  JBerentz,  fyc.  v.  Bishop,  (5  Scrg,  <$•  Ratolc* 
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179,)  the  plaintiff,  having  entered  a  rule  of  reference,  against  two 
defendants,  served  notice  on  one  only,  and  obtained  an  award  and 
judgment,  against  that  one.  This  was  held  to  be  error,  because, 
having  commenced  a  joint  action  against  two,  on  both  of  whom  the 
writ  was  served,  the  plaintiff  could  not  drop  one  of  them,  and  go 
on  against  the  other.  In  Pedants  Ex.  v.  Cox,  fyc.  (3  Serg.  $• 
JRawle,  245,)  the  plaintiff,  having  brought  suit  against  two  execu- 
tors, entered  a  rule  of  reference  against  both,  but  served  the  rule, 
on  one  only.  An  award  and  judgment,  were  obtaind  against  both, 
and  this  was  held  to  be  error.  It.  is  necessary  also,  that  service  of 
the  notice,  should  appear  on  the  record,  as  was  decided  in  the  case 
of  Oj)penheimer  v.  Comley,  (3  Serg.  4*  Ruivle,  3.)  Now  in  the 
present  case,  there  is  no  mention  on  the  record,  of  any  service  of 
the  rule  of  reference  on  Share,  or  any  appearance  by  him,  or  part 
taken,  in  the  subsequent  proceedings.  It  was  error  therefore,  to 
enter  judgment  against  him.  But  it  has  been  contended,  that 
granting  there  was  error,  Share  precluded  himself  from  taking 
any  advantage  of  it,  by  entering  security,  for  the  payment  of  debt 
and  costs,  and  this  is  the  second  question  for  consideration. 

2.  I  grant,  that  this  court,  will  enforce  the  agreement  of  a  de- 
fendant, not  to  prosecute  a  writ  of  error.  And  if  any  such  agree- 
ment, either  express,  or  fairly  to  be  implied,  could  be  shown  in 
this  case,  1  should  be  for  quashing  his  writ.  Let  us  see  then  what 
he  has  done — no  express  agreement,  is  pretended.  But  he  gave 
security  for  payment  of  debt  and  costs.  What  was  his  induce- 
ment for  doing  this?  Did  he  ask,  or  receive,  any  indulgence  from 
the  plaintiff,  as  a  consideration  for  his  relinquishing  his  right,  to  a 
writ  of  error?  I  confess,  I  cannot  perceive  that  he  did,  and  there- 
fore, can  see  no  ground,  for  presuming  a  reliriquishment.  If  the 
defendant  is  a  freeholder,  he  is  entitled,  by  our  law,  to  a  stay  of 
execution,  of  course.  But  if  not  a  freeholder,  he  can  only  obtain 
a  stay,  by  entering  security  for  the  amount  of  debt  and  costs.  (Act 
of  the  March,  1806,  4,  Sm.  L.  329.  sect.  7.)  On  giving  this 
security,  the  stay  of  execution  is  matter  of  right.  He  does  not 
ask  it  of  the  plaintiff;  he  is  under  no  obligation  to  him  for  it.  It 
is  a  privilege  conferred  on  him  by  law.  How  then  can  we  imply, 
the  waiver  of  another  privilege,  not  inconsistent  with  a  stay  of 
execution,  or  with  the  security  which  has  been  entered?  I  mean, 
the  privilege  of  bringing  a  writ  of  error.  The  act  of  assembly, 
which  gives  the  stay  of  execution,  does  not  enjoin  the  waiver  of  a 
writ  of  error  as  a  condition;  which  it  certainly  ought  to  have  done, 
had  it  been  so  intended:  and  it  appears  to  me,  that  to  imply  a. 
waiver,  where  the  plaintiff  was  under  no  obligation  to  make  it, 
would  be  treating  him  very  unjustly.  At  the  time  of  his  entering 
security  for  debt  and  costs,  he  may  not  have  known  that  there  was 
any  error  in  the  judgment;  or,  if  he  was  in  doubt  on  that  subject, 
why  might  he  not  in  the  first  place,  avoid  the  pressure  of  an  im- 
jnediate  execution,  by  availing  himself,  of  a  stay,  which  the  law 
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had  granted  him,  on  certain  terms,  in  order  to  procure  time  for 
mature  reflection,  whether  it  would  be  advisable  to  bring  a  writ  of 
error  or  not.  Upon  an  attentive  consideration  of  this  matter,  I 
have  not  been  able  to  find  ground  for  an  inference,  that  the  writ  of 
error  was  waived  by  the  defendant's  entering  security  for  the  pur- 
pose of  obtaining  a  stay  of  execution.  This  court  should  exercise 
great  caution  in  laying  its  hands  on  writs  of  error,  where  they  have 
not  been  waived  by  plain  agreement,  express  or  implied,  or  where  the 
plaintiff  in  error,  has  not  been  guilty  of  some  fraud  or  trick,  to  the 
prejudice  of  the  defendant;  nevertheless,  if  the  point,  now  before 
us  had  been  decided,  I  should  not  be  for  disturbing  it.  But  it 
certainly  never  has  received  a  direct  decision,  in  this  court,  and  so 
far  as  the  opinions  of  the  judges  may  be  conjectured,  from  what  has 
fallen  from  them  indirectly,  they  seem  to  be  unfavourable  to  the 
defendant  in  error.  In  the  case  ofGibbs  v.  Jllberti^  (4  Yeates,  373,) 
the  question  was,  whether  a  judgment,  by  a  justice  of  the  peace, 
from  which  the  defendant  had  appealed  to  the  Common  Pleas,  had 
been  regularly  entered.  In  that  case,  the  defendant,  being  a  free- 
holder, had  availed  himself  of  the  privilege  of  the  law,  and  ob- 
tained a  stay  of  execution,  without  entering  security.  The  judg- 
ment was  entered  by  default,  and  BRACKENRIDGE,  justice,  was 
of  opinion  that,  the  demand  of  a  stay  of  execution,  was  equiva- 
lent to  an  appearance  by  the  defendant,  and  cured  an  irregularity 
in  the  entry  of  the  judgment.  But  neither  of  the  other  judges,  (Mr. 
YEATES  and  myself,)  concurred  in  that  opinion.  Mr.  YEATES 
thought,  that  the  judgment  was  erroneous,  and  should  be  reversed, 
which  plainly  shows  his  opinion,  that  the  demand  of  a  stay  of  exe- 
cution was  no  waiver  of  an  appeal,  or  writ  of  error.  My  opinion 
was,  that  the  judgment  was  regular,  for  reasons  of  no  importance 
in  the  present  question.  I  therefore  concurred  with  Mr  BRACKEN- 
RIDGE,  that  the  judgment  should  be  affirmed,  but  avoided  any  ex- 
pression of  concurrence  as  to  the  effect  of  demanding  a  stay  of  exe- 
cution. In  the  case  of  Oppenheimer  v.  Comley,  (3  Serg.  Sf  Rawle, 
3,)  it  was  decided  by  this  court,  that  the  appointment  of  arbitra- 
tors ex  parte,  was  bad,  unless  it  appeared  on  the  record,  that  the 
absent  party  had  been  served  with  notice.  In  that  case,  the  plain- 
tiff in  error  (who  had  been  defendant  below)  had  obtained  a  stay 
of  execution  by  giving  security  for  debt  and  costs,  and  the  point 
now  made  by  the  defendant  in  error,  if  tenable,  would  have  been 
decisive.  But  it  was  not  mentioned,  or  even  hinted  at,  by  the  coun- 
sel in  their  arguments,  or  the  court  in  their  opinion.  It  is  to  be 
presumed,  therefore,  that  it  was  not  thought  to  be  tenable.  Con- 
sidering myself  then,  as  at  liberty  to  exercise  my  own  reason,  un- 
tramelled  by  authority,  I  am  of  opinion,  that  there  was  error  in 
this  judgment,  that  the  right  of  prosecuting  a  writ  of  error  has 
not  been  waived,  and  consequently  that  the  judgment  should  be ' 
reversed. 
VOL.  xir.  3  G 
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DUNCAN,  J.  In  all  civil  actions  every  man  has  a  right,  exdebito 
justitise,  to  have  his  cause  reviewed  by  a  court  of  error.  But  sa- 
cred as  this  light  is,  courts  of  error  possess  an  inherent  power  to 
prevent  its  abuse.  Where  it  is  demonstrable  that  a  writ  of  error 
is  taken  out  for  the  purpose  of  delay,  or  used  against  good  faith, 
to  suffer  the  supervising  power  of  the  court  to  he  thus  misused, 
would  be  a  reflection  on  courts  of  justice,  who,  instead  of  being 
the  guides  and  guardians  of  justice,  would  be  made  the  instruments 
of  litigation,  delay,  injustice,  and  oppression. 

There  is,  in  all  legal  proceedings,  a  seasonable  proper  time  to 
make  objections.  The  present  objection,  if  tenable,  should  have 
been  made  the  first  opportunity,  by  which  some  expense  and  great 
delay  would  have  been  saved,  and  the  debt  ultimately  secured. 
The  most  mischievous  and  unjust  consequences  would  result,  if  it 
were  allowed  to  a  party  to  keep  back  his  preliminary  objections, 
take  all  the  advantage  of  the  indulgence  of  the  law,  and  after  a 
long  acquiescence  and  an  admission  on  record  of  the  validity  of  the 
proceedings,  revive  these  dormant  pretences. 

It  ought  never  to  be  admitted  to  a  party  to  increase  the  expense 
of  litigation,  by  proceeding  in  a  suit  where  he  knows  he  has  an 
objection  in  limine  to  the  proceedings.  He  shall  not  be  permitted 
obstinately  and  perversely  to  keep  that  in  reserve,  to  lead  his  ad- 
versary into  a  train  of  useless  expense  by  dilatory  steps,  by  treat- 
ing his  cause  as  if  in  court,  and  by  delaying  the  execution  of  his 
judgment;  by  giving  absolute  security  for  payment  at  the  end  of 
a  year;  and  after  that  stay  has  been  obtained,  and  he  has  obtained 
still  further  delay  by  imparling  with  the  plaintiff,  and  still  further 
indulgence  by  repeated  promises  of  payment;  and  when  all  this 
legal  delay  has  been  obtained,  and  the  plaintiff's  patience  is  at  last 
exhausted  by  repeated  broken  promises  of  payment,  and  he  is 
about  to  receive  the  fruit  of  his  judgment,  if  the  laws  should  suffer 
such  defendant  to  spring  upon  him  with  this  covert  objection,  and 
turn  him  round  to  their  first  claim,  they  would  justify  all  the  re- 
proach that  has  been  heaped  on  the  law's  delay.  But  this  reproach 
is  not  merited,  for  the  law  will  not  endure  this.  When  I  made 
the  suggestion,  it  was  received  as  a  marvellous  novelty — a  thing 
unheard  of  in  the  law — justified  by  no  principle,  and  at  variance 
with  all  practice.  Now,  it  appeared  to  me  quite  a  familiar  prin- 
ciple, (for  indeed  it  is  a  rudiment  of  the  science  of  the  law,)  that 
a  party  may  slip  his  time,  or  by  certain  acts  of  record  waive  all 
preliminary  objections,  as  to  the  institution  of  the  suit,  or  the 
mode  of  appointment  of  the  arbitrators;  for  it  is  a  rule  in  plead- 
ing, that  when  you  ask  a  favour  and  gain  time,  you  admit  all  be- 
fore to  be  right.  Grant  v.  Lord  Sondes,  2  W.  Black.  Rep.  1096. 
Pleas  in  abatement  as  to  the  jurisdiction,  are  all  of  this  nature.  If 
not  made  in  the  first  stage  of  the  cause,  they  are  lost  for  ever;  after 
pleading  in  chief,  it  is  too  late  to  object  to  the  jurisdiction  of  the 
court.  So,  if  one  omits  to  plead  a  misnomer,  he  may  be  taken  in 
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execution  by  a  wrong  name;  so  defendant  is  estopped  by  a  recog- 
nizance of  bail  entered  into  in  the  name  by  which  he  is  sued,  from 
pleading  misnomer,  though  he  is  himself  no  party  to  the  recogni- 
zance; for  bail  is  an  appearance  as  well  as  security.  Stroud  v. 
Gerrard,  2  Salk.  8.  Smith  v.  Smitht  Willes,  461.  The  plaintiff 
in  error  had  an  opportunity,  by  motion  to  the  Court  of  Common 
Pleas,  and  if  a  party  waives  that  privilege  and  submits  to  the  suit, 
he  is  bound  to  the  jurisdiction.  Carthetv,  33.  But  the  doctrine  of 
waiver  is  still  more  applicable,  and  our  own  decisions  afford  strong 
instances  of  its  effect.  Appeals  from  justices  of  the  peace,  though 
irregularly  entered, — entered  out  of  time,  when  the  right  of  appeal 
was  gone, — entered  without  bail;  all  these  are  waived  by  the 
slightest  act  of  the  appellee  admitting  the  cause  to  be  in  court — as, 
declaring,  taking  a  rule  to  plead,  pleading,  entering  a  rule  to  take 
depositions;  any  act,  however  minute,  acknowledging  the  party 
to  be  in  court:  so  in  a  case  more  like — appeals  from  awards 
of  arbitrators.  These  acts  waive  all  such  irregularities,  and  vali- 
date that  which  was  erroneous.  With  respect  to  writs  of  error, 
evidently  brought  for  the  purpose  of  delay,  courts  will  not  stay 
the  proceedings  pending  a  writ  of  error,  as,  where  taken  out  after 
the  defendant's  attorney  had  undertaken  to  piy,  if  the  plaintiff 
would  give  time,  which  was  agreed  to,  provided  no  delay  xvas  in- 
tended on  the  other  side:  this  has  been  held  a  good  reason  for  quash- 
ing a  writ,  as  having  been  issued  against  good  faith.  1  Sell.  Pr.  545. 
2  Saund.  101.  Note  H.  And  this  court,  in  Parks  \.  Alexander,  at 
Sunbury.  quashed  a  writ  of  error,  as  being  issued  against  good  faith. 
So,  where  defendant  obtained  an  order  to  stay  proceedings,  on  pay- 
ment of  debt  and  costs,  it  is  very  much  questioned  whether  he  ought 
to  be  allowed  to  plead  any  thing,  because  a  plea  of  any  sort  would 
be  a  fraud  of  the  rule.  In  Thompson  v.  White,  4  Serg.  #  Rawle, 
135,  it  was  decided  that  the  entry  of  the  rule  and  appointment  of 
arbitrators,  may  be  inquired  into  by  the  court  in  which  the  action 
was  pending;  because  where  the  jurisdiction  never  existed  in  the 
arbitrators,  the  proceedings  are  void  and  the  jurisdiction  not  trans- 
ferrable  to  the  arbitrators.  The  Chief  Justice  emphatically  said, 
"A  writ  of  error  will  lie  on  the  award  of  arbitrators,  for  errors 
appearing  on  the  face  of  the  proceedings;  but  some  things  are  to 
be  done  before  the  jurisdiction  attaches,  and  these  the  Court  of 
Common  Pleas  may  inquire  into,  such  as  the  entry  of  the  rule  ap- 
pointing the  arbitrators,  and  this  may  be  inquired  into  by  the  court 
where  the  action  was  pending,  because  where  the  jurisdiction  ne- 
ver vested  in  the  arbitrators,  the  proceedings  are  void,  and  the  ju- 
risdiction not  taken  away;  but  where  the  jurisdiction  attached,  the 
cause  is  out  of  court,  and  the  court  cannot  afterwards  make  inquiry 
into  the  proceedings  before  the  arbitrators.  Thus,  where  the 
award  is  entered,  and  not  appealed  from  within  twenty  days,  it  is 
considered  as  a  record  of  the  court,  and  error  will  lie  on  it.  Should 
it  appear  that  the  arbitrators  exceeded  their  jurisdiction,  or  that 
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the  award  was  contrary  to  law,  it  would  be  subject  to  revision." 
The  most  natural  course,  where  an  irregularity  in  the  appoint- 
ment of  arbitrators  is  alleged,  is  an  application  to  the  Court  of 
Common  Pleas,  who  would  hear  it  on  motion  and  affidavit,  and  the 
matter  might  be  explained.  As  here  that  Ranck  acted  as  the  agent 
of  Share,  or  that  both  appeared  before  the  arbitrators,  which  would 
set  all  right.  Without  saying  that  this  court  could  not  reverse  for 
the  irregularity,  still  I  think  it  is  the  most  proper  course,  I  must 
say,  that  after  acquiescence,  confirmation,  ratification  of  the  award, 
and  giving  security  for  the  sum  awarded,  this  court  ought  not  to 
interpose  on  the  ground  of  this  irregularity,  as,  if  there  was  irre- 
gularity, it  was  waived  by  a  most  solemn  act  of  record.  In  Gelston 
v.  Hoyt,  13  Johns.  501,  576,  the  court  refused  to  suffer  a  party  in 
a  writ  of  error  to  discuss  and  consider  matters  not  brought  before 
the  court  below,  or  which  were  abandoned  by  the  parties,  for  that 
would  be  in  fact  assuming  original  jurisdiction. 

The  proofs  here  were  satisfactory:  the  record  shows  that  delay 
was  obtained,  and  the  record  shows  that  repeated  indulgences  were 
solicited  and  obtained;  an  agreement  to  wait  for  the  principal,  if 
the  interest  was  paid;  to  stay  the  execution  beyond  the  year,  which 
\vas  done.  The  error  assigned  has  no  relation  to  merits,  and,  for 
my  own  part,  the  justice  of  the  court  seemed  to  me  to  require  them 
to  quash  the  writ  of  error.  The  effect  of  the  delay,  and  the  acts 
of  the  party  acknowledging  the  validity  of  the  judgment,  if  their 
objection  were  now  to  be  listened  to,  would  be,  that  the  creditor  is 
thereby  defrauded  of  his  debt.  For  it  has  been  stated,  that  it  is 
not  taken  out  for  the  benefit  of  the  debtors  themselves,  but  to  let 
in  some  favourite  creditor,  whose  judgment  will  be  made  way  for, 
if  this  one  is  removed,  to  come  in  on  the  proceeds  of  Share's 
lands  sold  on  execution,  and  from  which  sale  the  creditor  has  re- 
ceived from  the  sheriff,  this  debt.  I  am  not  at  all  moved  by  the 
consideration,  that  Share  is  alleged  to  be  the  security  only  of  Ranck; 
it  does  not  make  Share's  case  more  favourable;  it  ought  not  to  affect 
Ranck;  for  his  conduct  shows  that  he  would  not  part  with  his  mo- 
ney on  the  credit  of  Ranck.  But  on  the  motion  to  quash  the  writ 
the  other  members  of  the  court  disagreed  with  me,  and  desired  this 
motion,  and  the  main  question,  on  the  errors  assigned,  to  be  ar- 
gued together;  and  they  differ  from  me  on  the  main  question.  I 
have  not  heard  any  thing  to  remove  my  first  impression:  it  stands 
now  confirmed.  I  stated  it,  to  give  the  counsel  of  the  plaintiffs  in 
error  an  opportunity  to  remove  it.  1  had  not  prejudicated  the 
matter:  I  have  listened  to  him  with  attention  and  pleasure,  as  I  al- 
ways do;  but  the  argument,  able  as  it  was,  and  animated  in  an  un- 
usual degree,  has  wrought  no  change  in  my  preconceived  notions. 
If  any  thing  could  shake  the  confidence  I  have  in  this  opinion,  it 
is  the  just  respect  I  owe  and  always  pay  to  the  opinion  of  my  bre- 
thren. But  candour  obliges  me  to  say,  on  this  occasion,  my  con- 
fidence remains  unshaken;  though,  when  I  state  this,  I  cannot  but 
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recollect,  and  it  is  with  infinite  respect,  that  I  am  differing  in 
opinion  with  those  whose  opinions  are  so  much  superior  to  mine. 
From  the  course  which  the  argument  has  taken,  justice  to  myself 
requires  me  to  state,  at  some  length,  my  reasons  for  withholding 
my  assent  to  the  recovery  of  this  judgment;  and  if  I  am  acting 
under  misconception  of  the  law  and  a  misguided  judgment,  it  be- 
comes me  at  lea*t  to  show  that  there  exist  at  least  some  plausible 
reasons  for  the  opinion  I  deliver,  while  it  must  now  be  considered 
they  are  not  solid. 

And  the  error  assigned  is,  "that  notice  to  appoint  the  arbitra- 
tors was  served  on  Ranck  alone,  and  he  alone  attended  with  the 
prothonotary  when  the  arbitrators  were  appointed;  and  yet  the 
award  and  judgment  are  against  both."  I  admit  that  the  service 
of  the  rule  could  not  justify  an  award  against  both,  because  no 
jurisdiction  had  attached  in  the  arbitrators.  But  this  is  not  the 
whole  case;  for  if  Share,  having  notice  of  the  meeting  of  the  arbi- 
trators, was  in  Lancaster  on  the  day  they  met, — called  on  the 
plaintiffs'  attorney, — declared  he  would  not  attend,  as  there  was 
no  defence;  and  when,  after  the  report  returned  to  the  prothono- 
tary's  office,  and  judgment  was  entered  on  it,  the  obligees  de- 
manded the  stay  of  execution  on  that  judgment,  agi-eeably  to  the 
act  of  the  21st  of  March,  1806,  to  regulate  arbitrations  and  pro- 
ceedings in  courts  of  justice,  and  gave  the  security  for  the  debt  re- 
quired by  that  law,  and  did  in  consequence  obtain  the  stay  for  one 
year;  and  as  this  was  the  uncontradicted  case,  my  opinion  is,  that 
the  defective  service  cannot  now  be  taken  advantage  of  on  a  writ 
of  error.  The  plaintiffs  in  error  had  several  alternatives,  either  to 
appeal  or  to  give  bail  to  prosecute  the  appeal,  or  move  the  Court 
of  Common  Pleas  to  set.  aside  the  award  and  judgment,  or  take 
out  a  writ  of  error,  and  give  bail  in  error,  or  give  security  abso- 
lute for  payment  of  debt  and  costs;  and  they  chose  the  latter  al- 
ternative, of  submitting  to  the  judgment,  giving  security  for  the 
payment  of  the  judgment,  and  obtaining  delay  for  one  year; 
on  this  state  of  the  record  they  are  precluded  from  denying  the 
jurisdiction  of  the  arbitrators,  and  estopped  from  contesting  the 
judgment  on  the  ground  of  want  of  notice.  Appearance  always 
cures  the  want  of  notice:  here  there  is  an  appearance  recognizing 
the  authority  of  the  arbitrators,  and  relieving  that  error.  I  confine 
myself  at  present  to  this  exception;  I  abstain  from  all  opinion  ex- 
cept on  the  immediate  point  in  judgment.  They  are  estopped  to 
deny  the  jurisdiction  of  the  arbitrators;  they  shall  not  be  permit- 
ted to  aver,  that  themselves  and  their  cause  were  not  before  the 
arbitrators,  and  decided  on  by  them,  because  they  confess  of  re- 
cord, by  the  most  absolute  ratification,  their  authority.  They  have 
entered  into  a  solemn  contract  with  the  court  and  with  the  party, 
for  which  they  have  received  a  consideration:  "  Stay  your  execu- 
tion for  one  year,  and  I  will  let  this  judgment  stand  and  absolutely 
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secure  your  debt."  The  court  accepts  the  security,  and  the  law 
gives  the  delay;  they  have  obtained  the  benefit  of  the  most  extra- 
ordinary indulgence  on  the  prescribed  terms.  It  is  against  all  my 
sense  of  propriety,  of  justice,  and  of  reason,  as  well  as  against  the 
rules  of  law,  for  them  now  to  say,  all  this  is  a  mere  nullity,  I  had 
not  notice  of  the  time  of  appointing  the  arbitrators,  I  withdraw 
from  this  engagement,  I  dissolve  this  security;  tfue,  I  had  know- 
ledge of  this  objection,  true,  I  waived  it;  by  waiving  it  I  have 
gained  time,  I  obtained  a  favour:  and  wherever  a  favour  is  asked 
and  time  gained,  this,  as  I  have  already  showed  by  authority,  is 
an  admission  that  all  before  is  right.  This  neglect  to  apply  for 
redress  in  the  first  instance,  will  cure,  as  well  in  courts  of  law  as  in 
courts  of  chancery,  all  irregularity  of  practice  and  defective  notice. 
3  Jo/ins.  Ch.  191.  Such  objections  are  abandoned  by  the  parties.  13 
Johns.  561,  576.  What  is  the  nature  of  this  security  ?  It  certainly 
has  no  relation  to,  nor  dependence  on,  the  affirmance  or  reversal  of 
the  judgment.  Does  the  bringing  a  writ  of  error  and  giving  bail 
in  error  dissolve  it  ?  They  are  recognizances  of  a  different  nature, 
for  different  purposes;  one  to  obtain  the  stay  of  execution  on  a 
judgment  acknowledged  to  be  just,  the  other  to  reverse  a  judg- 
ment alleged  to  be  erroneous,  conditioned  only  for  payment,  if 
judgment  be  reversed.  These  recognizances  are  inconsistent.  If 
the  judgment  be  reversed,  would  the  stay  bail  stand  for  the  sum 
that  might  be  found  due  on  the  second  trial?  If  he  is  discharged 
from  the  first  judgment,  is  he  not  discharged  for  ever  ?  The  se- 
cond recovery  was  not  the  sum  he  was  bound  to  pay.  Could  the 
costs,  on  the  affirmance  of  judgment,  be  recovered  from  him? 
has  he  entered  into  stipulations  further  than  to  satisfy  the  first 
judgment?  If  affirmed  and  bail  in  error  prove  insolvent,  could  this 
security  be  resorted  to?  Does  the  writ  of  error  with  bail  suspend 
only  the  judgment?  Woukl  it  reverse  with  every  consequence  at- 
tached to  it,  as  if  the  writ  of  error  had  not  interposed?  If  sus- 
pended beyond  the  year,  is  the  security  discharged  by  this  pro- 
longation of  time,  and  the  bail  in  error  only  responsible?  The  se- 
curity is  not  conditional;  it  is  not  in  the  nature  of  special  bail  or 
bail  in  error.  In  the  first,  the  body  of  the  principal  remains  in 
the  custody  of  the  bail;  he  may  discharge  himself  by  surrender  of 
the  principal:  but,  in  this  case,  the  security  can  do  nothing  until 
he  pays  the  money.  He  cannot  safely  pay  during  the  pendency 
of  the  writ  of  error:  thus  the  time  is  prolonged  against  his  con- 
sent, and  to  his  injury.  This  is  a  new  obligation,  into  which  he 
has  not  entered.  On  affirmance,  do  both  slay  bail  and  bail  in  error 
stand?  Can  one  have  contribution  against  the  other?  If  the  first 
security  continues,  why  take  a  new  one — double  security?  Be- 
sides all  these  puzzling  inquiries,  by  the  act  of  the  llth  of  March, 
1804,  in  certain  cases  three  weeks  are  allowed  after  judgment  and 
before  execution,  to  give  the  party  time  to  take  out  the  writ  of 
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error;  but,  in  addition  to  this,  one  year  would  be  obtained  by  this 
management:  these  double  indulgences  are  inconsistent.  In  sus- 
taining this  writ  of  error,  anomalies  are  introduced,  consequences 
tending  to  a  most  injurious  result;  adding  to  this  novel  indulgence 
of  the  law  another  innovation,  and  making  that  which  was  intended 
by  the  legislature  a  privilege  of  exemption  for  one  year  from  execu- 
tion, on  full  security  of  the  debt,  an  in>trument  of  ruinous  delay  to 
the  plaintiff,  operating  frequently  to  the  loss  of  the  debt.  This  is  in 
direct  opposition  to  the  intention  of  the  legislature,  which  was,  while 
it  extended  an  indulgence  to  the  defendant,  amply  to  secure  the 
plaintiff,  taking  away  the  plaintiff's  vested  right  to  proceed  by  exe- 
cution immediately  on  his  judgment;  but  when  they  did  this,  they 
gave  him  an  equivalent — absolute  security.  If  the  recognizance 
were  sued  out,  pending  the  writ  of  error,  I  am  at  a  loss  to  know 
what  defence  the  bail  could  make;  and  if  the  bail  would  not  be  dis- 
charged by  the  reversal  of  that  judgment,  it  would  present  this 
most  incongruous  state — the  principal  loosed,  and  the  bail  bound. 
Perhaps  in  no  other  country  is  to  be  found  a  similar  provision  in 
favour  of  the  debtor;  a  favour  so  extraordinary  as  this,  stopping 
the  wheels  of  the  law.  This  would  be  most  unjust,  impairing  the 
obligation  of  the  contract  without  securing  the  debt,  and  I  am  not 
for  imputing  this  injustice  to  the  legislature;  far  from  it  was  their 
intention,  because  it  is  a  condition  precedent,  that  unconditional, 
unqualified,  and  absolute  security  for  payment  at  all  events 
shall  be  given.  It  was  a  matter  within  the  knowledge  of  the  de- 
fendants; they  had  an  opportunity  to  move  the  Court  of  Common 
Pleas  to  set  aside  the  judgment;  it  is  their  own  laches,  which  ought 
not  to  be  relieved  against,  where  the  plaintiff  cannot  be  restored 
to  his  former  situation.  There  was  no  pressure  of  time,  no  duress, 
no  compulsion;  they  made  the  election. 

The  forthcoming  bail,  in  Virginia,  has  some  resemblance  to 
this  procedure;  and  there  it  has  been  held,  that  a  confession  of 
judgment  on  motion  to  a  forthcoming  bail,  will  operate  as  a  re- 
lease of  errors  in  an  original  action.  Edmonds  v.  Green,  1  Ran- 
dolph, 44.  And  the  reason  given  will  exactly  apply:  ^"  Where  a 
party  has  acknowledged  solemnly,  that  the  debt  for  which  he  is 
sued  is  just,  and  that  he  is  willing  the  judgment  shall  stand,  of 
what  importance  is  it  to  him  whether  the  proceedings  are  regular 
or  irregular,  if  the  judgment  is  acknowledged  to  be  just?"  The 
security  here  was  an  acknowledgment  of  the  validity  of  the  award, 
and  a  recognition  of  the  judgment  on  it.  So,  in  Yeates  v.  Rus- 
sel,  17  Johns.  461,  it  was  determined  that  if  parties  to  a  suit,  not 
referrable  under  the  statute,  by  their  written  agreement,  expressly 
consent  and  agree  that  a  rule  of  reference  be  entered,  and  that  a 
judgment  may  be  entered  on  a  report  of  referees,  all  error  is 
amended  or  taken  away  by  consent,  and  the  judgment  as  valid  as 
if  entered  on  record.  And  Chief  Justice  KENT,  who  gave  the 
opinion  of  the  Court  of  Errors,  considered  the  agreement  of  the 
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parties,  in  the  progress  of  the  cause,  to  be  highly  obligatory,  and 
that  courts  ought  not  to  suffer  them  to  be  violated;  and  referred 
to  some  recent  decisions,  which  determine  that  if  any  party  agree 
no  writ  of  error  shall  be  brought,  he  is  barred  by  it,  though  there 
is  manifest  error;  for  to  bring  it  is  contrary  to  good  faith:  it  is 
contrary,  as  he  said,  to  justice  to  permit  the  defendant  to  proceed 
in  his  writ  of  error,  since  he  has  prevented  the  plaintiff  from  pur- 
suing the  course  of  the  common  law.  So,  here,  the  plaintiff  in 
error  prevented  the  creditor,  estopped  him  from  proceeding  ac- 
cording to  the  law  for  one  whole  year,  by  giving  security  for  the 
debt,  and  agreeing  that  the  judgment  should  stand.  But  we  have 
no  occasion  to  resort  to  the  analogies  of  the  common  law,  or  the 
decisions  of  other  states  on  their  local  statutes;  for  there  is  a  deci- 
sion of  this  court  on  this  very  point,  settling  the  law  as  I  had  sup- 
posed, and  as  one  of  the  judges  who  decided  that  case  and  reported 
it  concluded.  Gibbs  and  Co.  v.  Albertiy  4  Yeates,  373.  Certio- 
rari,  which  for  this  purpose  is  a  writ  of  error:  it  appeared  by  the 
record  that  a  summons  issued  against  the  defendant,  dated  the  28th 
of  July,  1804,  to  answer  plaintiff  in  a  plea  of  debt,  &c. ;  to  which 
constable  returned — summons  issued,  left  at  the  house  of  defendant, 
30th  of  July,  1804.  Defendant  obtained  judgment  by  default,  and 
a  stay  of  execution  for  nine  months,  according  to  the  second  section 
of  the  act  of  the  29th  of  March,  1S04.  Chief  Justice  TLLGHMAI* 
said,  "I  will  not  presume  any  thing  against  the  proceedings, 
or  that  the  summons  was  issued  irregularly,  in  order  to  set  aside 
the  proceedings.  The  30th  of  July  may  refer  to  the  day  of  return. 
The  defendant  came  before,  thejcourt  in  a  most  unfavourable 
point  of  view  to  obtain  relief,  after  having  already  obtained  a 
stay  of  execution  for  nine  months.  If  the  summons  had  not 
been  regularly  issued,  he  might  have  appeared  notwithstanding, 
and  objected  to  the  service,  which  the  alderman  would  have  set 
aside,  and  the  plaintiff  would  have  proceeded  by  new  process." 
To  apply  this  case, — the  plaintiffs  in  error  might  have  moved  the 
court  to  set  aside  the  award.  If  there  were  no  notice  of  the  ap- 
pointment of  arbitrators,  yet  as  Share,  who  now  complains  that 
he  did  not  receive  notice  to  attend  at  the  prothonotary's  office  at 
the  nomination,  had  notice  of  the  meeting  of  the  arbitrators  and 
declined  to  attend,  having  no  defence  to  make,  and  had  notice  of 
award,  he  ought  to  have  moved  the  Court  of  Common  Pleas  to  set 
aside  the  award,  if  he  intended  to  complain  of  the  defect;  which 
the  court  would  have  done,  and  the  plaintiff  would  have  proceed- 
ed on  a  new  rule. 

The  judgment  by  default  in  Jllberti's  case  was  clearly  errone- 
ous. The  plaintiffs  in  error  here  did  that  in  a  court  of  record 
which  Alberti  did  before  the  alderman,  and  BRACKENRIDGE, 
Justice  said,  "  I  think  the  prayer  of  the  nine  months'  respite 
before  the  alderman'was  equivalent  to  an  appearance  on  the  day 
required  by  the  summons,  and  pleading  to  the  demand."  So 
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here  the  entry  of  security  was  a  full  appearance  in  every  stage  of 
the  proceeding  Justice  YEATES  did  not  concur,  because,  the  alder- 
man being  dead,  he  had  no  other  remedy.  But  we  may  conclude, 
if  that  learned  judge  had  thought  he  had  another  remedy,  and  let 
it  slip,  he  would  not  have  set  aside  the  judgment;  and,  from  his 
mnre;inal  note  to  the  report  of  that  case,  he  considered  it  as  set- 
tling the  principle,  that  craving  the  stay  of  execution  after  judg- 
ment, avoided  all  error  in  the  service  of  process.  That  is  his 
conclusion  from  the  case,  and  I  confess  it  appears  to  me  to  be  a 
conclusion  which  cannot  be  resisted. 

All  that  I  have  now  to  give  an  opinion  upon,  is  the  error  as- 
signed; and  that  opinion  is,  that  it  appears  from  the  record,  that 
the  plaintiffs  in  error  waived  the  irregularity,  admitted  the  juris- 
diction of  the  arbitrators  had  attached  against  both;  and  that  by 
their  joint  act  of  record,  by  giving  the  security,  the  appearance, 
and  their  voluntary  admission  of  the  validity  of  the  judgment;  and 
having,  on  the  faith  of  these  acts,  obtained  a  favour,  (a  suspension 
of  the  execution  for  one  year,  at  the  expense  of  the  defendant  in 
error,)  they  are  estopped  from  denying  the  jurisdiction  to  which 
they  submitted.  And,  if  there  were  occasion  to  resort  to  a  legal 
presumption,  that  legal  presumption  would  be,  that  Ranck  acted 
for  both,  and  by  the  authority  of  his  co-obligor  and  co-defendant. 
His  subsequent  ratification  is  equivalent  to  a  warrant  to  Ranck  to 
act  as  his  agent  in  conducting  the  action.  The  law  does  not  re- 
quire personal  attendance:  a  copy  of  the  rule  may  be  served  on  the 
agent  or  attorney  of  the  party.  The  second  section  of  the  act 
prescribes  the  mode  of  nomination — "when  both  parties  attend, 
either  by  themselves,  their  agents,  or  attorneys."  And  here  I 
may  say,  that  the  action  was  an  amicable  one.  So  far  from  being 
adverse  in  every  stage  of  it,  it  appears  to  be  one  in  which  there 
was 'no  defence.  The  legal  delay  of  execution  was  all  that  the 
plaintiffs  in  error  had  in  view.  The  agency  may  be  proved,  as 
well  as  any  other  fact:  it  is  not  required  that  the  authority  should 
be  in  writing  or  filed  of  record.  The  adoption  of  Ranch's  autho- 
rity was  by  record  proof.  The  presumption  of  agency  is  not  a 
strained  one,  but  a  legal  one, — de  jure  in  jurem.  It  was  settled 
in  Pedan  v.  Coxe,  3  Serg.  4*  Ratvle,  245,  that  where  there  are 
two  defendants,  the  rule  must  be  served  on  both,  unless  one  was 
authorized  by  the  other  to  conduct  the  suit  for  both.  What  strong- 
er proof  of  previous  authority  than  confirmation  of  record  ?  And 
in  Thompson  v.  White,  4  Serg.  fy  Rawle,  135,  it  is  decided  that 
the  entry  of  the  rule  and  appointment  of  arbitrators  may  be  in- 
quired into  by  the  court  in  which  the  action  is  pending,  because, 
where  the  jurisdiction  never  existed  in  the  arbitrators,  the  proceed- 
ings are  void,  and  the  jurisdiction  of  the  Court  of  Common  Pleas  is 
not  taken  away.  But  by  the  entry  of  the  security,  the  jurisdiction 
was  acknowledged,  and  there  could  be  no  error  assigned  on  that 
ground.  I  cannot  distinguish  the  award  of  arbitrators  from  the 
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verdict  of  a  jury;  the  act  puts  them  on  the  same  footing.  If  a  ver- 
dict had  been  given,  judgment  entered  on  it,  security  given,  stay 
obtained,  that  a  writ  of  error  should  be  sustained  on  account  of 
some  irregularity  in  the  process,  original  or  jury  process,  or  mis- 
take in  making  up  the  issue,  or  parties  going  to  trial  without  issue, 
or  an  immaterial  issue,  or  on  a"  joint  action,  summons  served  on 
one,  or  appearance  by  attorney  for  one,  and  plea  for  both,  verdict 
and  judgment  against  both,  security  given  by  both  to  obtain  the 
stay  and  stay  obtained,  that  a  writ  of  error  should  be  brought  al- 
leging one  only  was  in  court,  in  person  or  by  attorney, — our  rea- 
son would  not  submit  to  this;  yet  the  principle  is  the  same.  The 
entry  of  bail  to  the  action  is  full  appearance  in  court;  it  may  be 
pleaded  as  an  appearance  and  used  as  an  estoppel.  Stroud  v.  Ger- 
rard,  1  Salk.  8.  The  act  of  giving  the  security  is  neither  the 
compulsory  act  of  the  court  nor  his  adversary,  but  his  own  volun- 
tary act:  an  act  not  necessary  to  give  him  an  opportunity  to 
make  the  objection;  but  an  act  removing  all  exception.  It  is 
a  confession  of  the  justice  of  the  award,  and  the  validity  of  the 
judgment,  from  which  the  party  will  not  appeal  to  any  other  tri- 
bunal. This  confession  cannot  be  set  aside,  but  verdicts  may, 
(Er.  Estoppel,  16;)  for  a  man  is  concluded  by  his  own  act  of  re- 
cord, which  may  be  by  acceptance,  taking  of  continuances,  impar- 
lance,  or  confession.  Co.  Litt.  352,  a.  Now,  all  these  occurred: 
Share  did  take  continuance  by  praying  for  the  stay  of  execution 5 
confession,  by  giving  security.  I  cannot  imagine  any  thing  more 
powerful,  or  falling  more  within  the  legal  policy,  which  forbids  a 
party  from  denying  that  which  he  had  admitted  of  record.  The 
contract  is  with  the  court,  the  security  approved  of  by  the  court, 
the  favour  granted  by  the  court,  time  prescribed  by  the  law.  And 
if  this  judgment  is  reversed,  the  plaintiffs  in  error  have,  by  avail- 
ing themselves  of  this  extraordinary  indulgence,  giving  the  secu- 
rity, suspending  all  legal  process  for  one  year,  not  only  delayed 
the  plaintiff  from  recovering  his  just  debt,  but  defeated  him  alto- 
gether. 

Indeed  when  this  court,  a  few  weeks  since,  in  their  session  at 
Pittsburgh  in  the  case  of  Westhook  v.  Roop,  decided  that  special 
bail  to  prosecute  an  appeal  from  an  award  of  arbitrators,  was  dis- 
charged by  subsequent  security,  after  judgment  to  obtain  a  stay 
of  execution,  I  thought  it  went  far  to  decide  this  case;  for  if  the 
law,  as  it  is  now  decided,  will  produce  this  consequence,  that  when 
there  is  a  judgment  and  final  security  given,  and  when  the  stay  is 
out,  a  writ  of  error  is  taken  out,  judgment  reversed  and  a  venire 
facias  de  novo  awarded,  the  plaintiff  loses  the  benefit  of  his  spe- 
cial bail  to  the  action,  the  bail  in  the  appeal  and  the  final  security 
acknowledged  of  record  for  absolute  payment 

It  is  proper  not  to  leave  without  notice  what  has  been  urged  by 
the  counsel  for  the  defendant  in  error,  as  to  the  effect  of  the  re- 
versal of  the  judgment  on  the  scire  facias,  amounting  to  an  affirm- 
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ance  of  the  original  judgment.  The  distinction  is  clearly  stated 
by  Serjeant  Williams,  in  his  note  to  Jaque  v.  Coze,  before  referred 
to.  It  is  this:  "  If  the  first  judgment  be  reversed,  the  second, 
which  is  founded  on  it,  must  necessarily  be  reversed;  but  the 
reversal  of  the  last  will  not  affect  the  first."  As,  if  a  judg- 
ment in  an  action  of  debt  is  against  executors,  and  after  a  scire 
facias  against  them,  judgment  is  given  against  them,  to  have  exe- 
cution of  their  proper  goods,  and  a  writ  of  error  is  brought  on  both 
judgments,  in  that  case,  if  the  first  judgment  be  good  and  the  last 
erroneous,  the  last  only  shall  be  reversed,  and  the  first  shall  stand. 
In  Street  v.  Hopkins,  Hardw.C.  145,  by  Lord  HARDWICKE,  this 
is  in  the  nature  of  a  writ  of  error  on  two  judgments;  and  therefore, 
if  one  of  them  be  reversed  and  the  other  affirmed,  a  writ  of  error 
not  being  an  action,  but  a  commission  to  examine  error,  is  to  be 
applied  to  each  particular  case.  Here  the  reversal  was  of  the 
judgment  on  the  scire  facias;  this  neither  molested  nor  affirmed 
the  first  judgment:  it  did  not  reach  it;  but  left  it  as  it  found  it. 
There  was  no  error  assigned  on  the  first;  the  court  only  examined 
the  error  on  the  second,  which  had  no  relation  to  the  first  judg- 
ment. 


,  MAT  16,  1825.] 

YUNDT  against  YUNDT. 

IN   ERROR. 

A  count  in  slander,  stating  merely  that  the  defendant  charged  the  plaintiff  with  the 
crime  of  forgeiy,  is  bad. 

THIS  writ  of  error  was  issued  to  the  Court  of  Common  Pleas  of 
Lancaster  county.  The  suit  was  an  action  of  slander  brought  by 
John  Yundt,  the  plaintiff  in  error,  and  plaintiff  below,  against 
Jlndrew  Yundt,  defendant  in  error,  in  which  the  plaintiff  obtain- 
ed a  verdict  for  seven  hundred  dollars,  but  the  court  arrested  the 
judgment. 

The  fifth  count  of  the  declaration  stated,  that  the  defendant 
charged  the  plaintiff  with  the  crime  of  forgery. 

Buchanan,  for  the  plaintiff  in  error,  now  insisted  that  this  form 
of  declaring  was  good,  and  relied  on  the  cases  of  Nye  v.  Otis,  8 
Mass.  122,  Nelson  v.  Dixie,  Cos.  Temp.  Hard.  305,  1  Com.  Dig. 
196,  G.  No.  6,  S.  C.  1  Vent.  264,  as  in  point.  He  also  referred 
to  2  Rich.  Pr.  K.  B.  171.  2  Morg.  Free.  202,  205.  Kennedy 
v.  Lowry,  1  Binn.  393.  American  Free.  308,  309.  1  Morg. 
Vad.  Mec.  146,  147. 

Hopkins,  contra,  cited  Ward  v.  Clark,  2  Johns.  10,  where 
such  a  mode  of  declaring  was  held  ill.  3  Bl.  Com.  123.  Selw. 
N.  P.  1069.  B.  N.  P.  5. 
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The  opinion  of  the  court  was  delivered  by 

GIBSON,  J.  No  particular  words  are  laid  in  the  fifth  count,  but  the 
cause  of  action  is  stated  generally,  that  the  defendant  charged  the 
plaintiff  with  the  crime  of  forgery.  In  support  of  this  form  of  de- 
claration, no  adjudged  cases  are  to  be  found  in  the  English  books, 
but  the  two  which  have  been  cited,  and  these,  together  with  a  few 
precedents,  in  books  of  practice,  are  the  whole  foundation  of  the 
doctrine  in  this  country.  In  Nye  v.  Otis,  Justice  PARKER,  in  de- 
livering the  judgment  of  the  Supreme  Court  of  Massachusetts, 
rests  upon  the  obiter  dictum  of  Lord  HARDWICKE,  in  Nelson  v. 
Dixie,  without  seeming  to  be  at  all  aware  that  the.  latter  was  mis- 
taken in  supposing  there  was  a  precedent  in  Rastall,  for  the  form 
of  declaration  which  he  asserted  to  be  proper.  Now  it  is  this  dic- 
tum which  is  the  root  of  all  the  misconception  on  the  subject ; 
for  the  short  and  imperfect  note  of  the  case  in  Ventris,  has  not  I 
believe,  been  considered  as  an  authority  any  where.  In  Ward  v. 
Clark,  the  precedents  in  Morgan,  and  in  Richardson's  Practice, 
in  the  King's  Bench,  are  treated  with  bare  respect  by  the  Supreme 
Court  of  New  York;  and  the  point  is  ruled  against  the  weight 
of  their  authority.  In  opposition  to  these  cases  and  precedents,  rest- 
ing, as  they  do,  on  questionable  grounds,  is  found  a  series  of  de- 
cisions which  I  think  incontestably  establish  a  principle  applica- 
ble as  well  to  declarations  as  to  indictments,  that  words,  whether 
written  or  spoken,  which  become  the  subject  of  legal  animadver- 
sion, must  be  particularly  specified.  Hence  it  is  bad,  to  set  forth, 
that  the  defendant  spoke,  qusedam  scandalosa  verba,  tenor  quo- 
rum sequitur  in  heasc  verba,  VEL  CONSIMILIA.  Hale  v.  Cranfield, 
Cro.  Eliz.  645;  or  ad  tenorem  ET  EFFECTUM  sequentem.  New- 
ton v.  Stubbs.  3  Mod.  72:  or  even  qusedem  falsa  et  scandalosa 
verba  quorum  tenor  sequitur  in  necec  verba.  Garford  v.  Clark, 
Cro.  Eliz.  857.  But  what  is  still  stronger  and  indeed  conclusive, 
is  the  rule  in  relation  to  words  uttered  in  a  foreign  language; 
which  it  is  well  settled,  must  be  set  out  in  the  language  in  which  they 
were  spoken,  together  with  an  averment  that  they  were  understood 
by  the  by-standers.  Now,  whatever  doubt  may  have  been  enter- 
tained, whether  a  translation  of  them  should  not  also  be  given  in  the 
declaration,  there  has  been  no  doubt  at  all,  that  the  original  words 
must  be  laid  as  they  were  spoken.  But  this  would  be  useless,  if  it 
were  sufficient,  in  general  terms,  to  state  the  charge  which  they 
import:  for  the  declaration,  would  be  supported  by  evidence  of 
a  charge  made  by  words,  in  any  language,  which  was  understood 
at  the  time.  But  a  charge  may  be  made  entirely  by  gestures:  and 
no  one  will  pretend,  that  such  a  charge  could  be  made  the  sub- 
ject of  an  action  of  slander.  There  are  other  reasons  for  requir- 
ing the  words  to  be  specially  laid,  as  it  enables  the  court,  from  a 
consideration  of  the  words  themselves,  and  not  what  those  who 
have  heard  them  may  suppose  to  be  their  import,  the  better  to 
judge  whether  they  are  actionable,  and  besides,  it  enables  the  de- 
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fendant,  with  greater  ease  and  certainty,  to  plead  a  recovery  in  the 
action,  to  any  subsequent  suit  for  the  same  cause.  In  Kennedy  v. 
Lowry,  the  particular  words  were  laid,  as  having  actually  been 
uttered  by  the  defendant,  and  the  xvords  "  in  substance ,"  by  which 
this  positive  averment  was  supposed  to  be  qualified,  might  well  be 
rejected  as  surplusage;  and  in  this  respect  they  are  unlike  the  words 
"vel  consimiiia"  which  cannot  be  rejected;  for  by  presenting  an 
averment  in  the  alternative,  they  render  all  void  for  uncertainty. 
The  rule  then  is,  that  a  particular  set  of  words  must  be  laid;  but 
it  will  be  sufficient  at  the  trial,  if  the  charge  which  they  im- 
port, be  substantially  contained  in  the  words  which  are  proved  to 
have  actually  been  spoken.  It  has  not,  nor  could  it  be  pretended, 
that  this  defect  is  cured,  by  the  verdict;  for  words,  being  the  gist 
of  every  action  of  slander,  to  set  forth  no  words,  is  to  set  forth  no 
title.  I  am  therefore  of  opinion,  the  judgment  was  properly 
arrested. 

Judgment  affirmed. 


[LANCASTER  MAT  23, 1825.] 

SIMON,  Administrator  of  SIMON,  for  the  use  of  SIMON, 
against  ALBRIGHT. 

IN  ERROR. 

to**' 

One  administrator  cannot  sue  his  co-administrator,  on  a  lean,  from  the  latter,  to  the 

intestate. 
Nor  will  it  enable  him  to  sue,  if  he  assign  such  bond  to  a  third  person,  (a  creditor 

of  the  intestate)  and  then  obtain  an  assignment  from  him. 
Query,  what  remedy  there  is  ? 

THIS  case  came  up  by  writ  of  error,  from  the  Court  of  Common 
Pleas  of  Lebanon  county,  where  a  verdict  and  judgment  were  ren- 
dered in  favour  of  the  defendant  in  error,  who  was  defendant  below, 
and  was  argued  by 

JVeidman,  for  the  plaintiff  in  error. 

Wright,  contra. 

Per  Curiam.  This  is  an  action  brought  by  Henry  Simon,  one 
of  the  administrators  of  George  Simon,  deceased,  for  his  own  use, 
against  John  JHbright,  his  co-administrator,  on  a  bond  from  the 
defendant  to  the  intestate.  The  question  is,  whether  the  action 
be  sustainable.  We  can  perceive  no  principle,  on  which  it  can  be 
supported.  The  two  administrators  jointly  represent  the  intestate, 
and  one  has  no  more  right  to  recover  a  debt,  than  the  other.  But 
the  plaintiff  has  got  himself  into  a  difficulty,  from  which  he  wishes 
this  court  to  relieve  him.  He  assigned  the  defendant's  bond,  to  a 
third  person,  from  whom  he  received  a  re-assignment,  and  no\v 
claims  the  debt  as  his  oion  property.  This  is  a  difficulty  which 
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seems  to  be  of  his  own  seeking.  If  things  had  been  permitted  to 
to  take  their  usual  course,  the  defendant  could  not  have  sheltered 
himself  from  an  action,  by  any  creditor  of  George  Simon,  or  other 
person  interested  in  his  estate.  The  debt  due  from  the  defendant 
was  assets  in  his  own  hands,  which,  if  not  accounted  for  according  to 
law,  his  administration  bond  might  have  been  put  in  suit.  What  re- 
medy under  the  existing  circumstances,  the  plaintiff  can  have,  for 
the  recovery  of  this  debt,  for  his  own  use,  the  court  is  not  bound  to 
say.  They  are  to  decide  whether  the  action  which  he  has  brought, 
be  maintainable.  Their  opinion  is  against  the  action,  and  there- 
fore the  judgment  is  to  be  affirmed. 

Judgment  affirmed. 


[LANCASTER,  MAT  23, 1825.] 

BREIDEN  against  PAFF. 

IN   ERROR. 

In  ejectment,  the  plaintiff  claimed  under  A.  and  B.  his  wife.  It  was  proved,  she 
had  been  married  to  D.,  who  was  dead  more  than  thirty  years,  and  one  of  the 
plaintiff's  witnesses,  stated  she  had  had  three  husbands,  before  marrying  A. 

The  court  may  leave  it  to  the  jury  to  presume,  all  the  prior  husbands'  to  be  dead. 

WRIT  of  error  to  the  Court  of  Common  Pleas  of  Dauphin  county. 

Ejectment,  brought  by  John  Paff,  the  defendant  in  error  and 
plaintiff  below,  against  Daniel  Breiden,  terretenant,  with  notice 
to  Jacob  Zartman,  to  recover  an  undivided  third  part  of  a  house 
and  lot  in  Shafferstown. 

Weidman  and  Norris,  for  the  plaintiff  in  error. 

Fisher,  contra. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  J.  No  error  is  to  be  found  in  this  record;  and  none  of 
the  points  but  one,  is  of  such  importance  as  to  merit  particular 
consideration.  John  Puff  the  plaintiff,  claimed  under  a  convey- 
ance from  George  Poland  Catherine  his  wife,  of  one  third  of 
the  premises,  as  the  patrimonial  estate  of  the  wife.  It  was  proved 
that  she  had  been  married  to  one  Lesher,  who  was  then  dead,  more 
than  thirty  years;  and  one  of  the  witnesses  added,  that  she  had 
three  husbands,  before  she  married  Faff.  With  the  exception  of 
Lesher,  there  was  no  evidence  to  show,  who  these  three  husbands 
were,  or  any  circumstances  respecting  them.  On  this,  it  was  con- 
tended, that  to  establish  the  validity  of  the  conveyance,  it  was  ne- 
cessary to  show,  that  all  these  three  husbands  were  dead  at  the  time 
of  executing  it,  because  she  must  otherwise  be  considered,  not  as  the 
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lawful  wife  of  Pnff^  but  of  some  previous  husband;  and  conse- 
quently, that  a  conveyance  to  which  her  legitimate  husband  was 
not  a  party,  would  be  insufficient  to  pass  her  estate.  I  am  of  opinion 
the  court  were  right,  in  leaving  the  jury  to  presume,  that  the  per- 
sons to  whom  she  had  been  married,  previously  to  her  marriage  with 
Puff,  were  dead.  In  an  old  transaction  like  this,  the  fact  of  a 
second  marriage,  is  of  itself  some  evidence  of  the  death  of  the  for- 
mer husband.  There  are  sometimes  cases  where  it  is  unavoidably 
necessary  to  decide  on  the  existence  of  facts,  without  a  particle  of 
evidence  on  either  side,  and  if  a  decision  in  a  particular  way,  would 
implicate  a  party  to  the  transaction,  in  the  commission  of  a  crime, 
or  any  dflence  against  good  morals,  it  ought  to  be  avoided;  for  the 
law  will  not  gratuitously  impute  crime  to  any  one,  the  presump- 
tion being  in  favour  of  innocence,  till  guilt  appear.  In  a  case  like 
the  present,  this  presumption  will  almost  unvariably,  accord  with 
the  truth;  for  the  circumstance  of  the  husband  being  in  full  life  at 
the  second  marriage  of  the  wife,  rarely  occurs  more  than  once  in  a 
thousand  instances.  Here  there  were  no  particular  circumstances, 
inconsistent  with  the  presumption,  the  evidence  being  nothing  more 
than,  that  the  \vife  had  been  previously  married;  and  it  would  be 
attended  with  great  danger  of  injustice,  if  a  casual  expression  of  a 
witness,  should  unexpectedly  lay  a  party  under  the  necessity  of 
unravelling  all  the  particulars  of  a  transaction,  of  thirty  years' 
standing.  I  am  of  opinion  then,  that  it  was  not'sufficient  to  invali- 
date the  conveyance,  to  show,  that  the  wife  had  been  previously 
married;  but  that  it  lay  on  the  plaintiff  to  show,  that  a  previous  legi- 
timate husband  was,  at  the  period  material  to  the  transaction,  in 
full  life. 

Judgment  affirmed. 


MAT  23,  1825.] 

LIGHT  and  another  against  STOEVER'S  Executors. 

IN    ERROR. 

On  the  plea  of  payment  to  debt  on  bond,  with  leave  to  give  the  special  matter 
in  evidence,  the  defendant,  after  showing  that  the  bond  was  for  the  purchase  of  a 
mill  from  the  plantiff,  the  dam  of  which  overflowed  the  plaintiff's  neighbour, 
which  was  known  to  the  plaintiff,  and  that  if  the  defendant  should  be  obliged  to 
lower  it  a  certain  depth,  the  value  would  be  greatly  reduced,  may  give  in  evidence 
the  present  value  of  the  mill,  compared  with  its  value,  when  purchased  and  the 
rent  it  would  now  bring,  compared  with  the  rent  at  the  time  of  sale. 

Such  evidence  is  not  by  way  of  set-off,  but  as  an  equitable  defence  under  the  plea 
of  payment. 

DEBT  in  the  Court  of  Common  Pleas  of  Lebanon  county, 
brought  by  the  executors  of  John  Sloever  deceased,  defendants  in 
error  and  plaintiffs  below,  against  Samuel  Light  and  Joseph  Light, 
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in  which  the  record  and  bill  of  exceptions  were  brought  up,  by 
writ  of  error.  The  case  was  argued  by 

Norris  and  JVeidmcm,  for  the  plaintiffs  in  error. 

Fisher,  contra,  cited  Kachlin  v.  Mulhallen,  2  Dall.  237. 
1  Bl.  Rep.  394.  Cowp.  56.  3  Binn.  169. 

The  opinion  of  the  court  was  delivered  by 

TILGHMAN^  C.  J.  This  is  an  action  of  debt,  on  a  bond,  for  one 
thousand  three  hundred  and  thirty-three  dollars,  and  thirty-three 
cents,  given  by  Samuel  Light  and  others,  to  John  Stoever,  de- 
ceased, being  part  of  the  consideration  fora  tract  of  land,  and  mill, 
purchased  by  Samuel  Light  of  John  Stoever.  The  defendant 
pleaded  "payment,  with  leave  to  give  the  special  matter  in  evi- 
dence." The  substance  of  the  matter  offered  by  the  defendants  in 
evidence  was,  that  at  the  time  of  the  purchase  of  the  mill,  the  dam 
was,  and  for  a  long  time  before  had  been,  so  high  as  to  overflow 
the  land  of  George  Gloninger,  whereby  his  meadow  was  injured 
and  his  water  power  destroyed.  That  this  was  known  to  John 
Stoever,  when  he  sold  to  Samuel  Light,  and  not  disclosed  by  him 
in  consequence  of  which,  Light  made  the  purchase,  supposing  that 
the  dam,  was  at  no  more  than  its  lawful  height — and  that  if  Light 
is  obliged  to  lower  his  dam  eleven  inches  and  a  half,  the  value  of 
the  mill  will  be  greatly  reduced.  The  defendants  having  been  per- 
mitted to  give  this  evidence,  offered  next,  to  prove,  "  the  present 
value  of  the  mill,  with  the  water  flowing  to  it,  when  Stoever  sold 
to  Light,  and  what  the  value  is,  or  would  be,  if  eleven  and  a  half 
inches  were  taken  from  the  head,  without  taking  into  consideration 
the  rise  and  fall  of  property,  or  any  other  circumstance,  other  than 
the  loss  of  head-water.  They  offered  to  prove  also,  the  sum  for 
which  the  mill  would  rent  now,  and  what  it  would  have  rented  for 
in  the  year  1811;  with  the  then  and  present  head-water."  But 
this  evidence  was  objected  to  by  the  counsel  for  the  plaintiffs,  and 
rejected  by  the  court.  This  was  the  subject  of  two  bills  of  excep- 
tions, (No.  2,  and  3.)  I  am  of  opinion,  the  evidence  ought  to  have 
been  admitted.  It  answered  no  purpose,  to  permit  the  defendant  to 
show  the  injury  done  to  Gloninger's  land,  by  keeping  up  too  great 
a  head  of  water,  unless  they  were  also  permitted  to  show,  how 
much  the  value  of  the  mill  would  be  diminished,  by  lowering  the 
head  so  as  not  to  injure  Gloninger.  The  reason  assigned,  for  re- 
jecting the  evidence  was,  that  when  Stoever  conveyed  to  Light,  the 
mill  with  the  appurtenances,  nothing  passed  but  the  water,  which 
Stoever,  might  lawfully  convey;  and  therefore  Light,  was  entitled 
to  no  more.  But  this  answer  is  insufficient.  Light  complains  of 
having  been  deceived  by  Stoever.  He  says,  he  took  for  granted, 
that  the  dam  was  at  no  more  than  its  proper  height,  whereas  Stoe- 
ver knew  the  truth,  and  concealed  it  from  him,  and  therefore  it  is 
against  equity,  to  insist  on  the  payment  of  the  whole  of  the  purchase 
money.  Whether  this  fact  was  concealed  by  Stoever,  was  for  the 
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jury  to  decide — the  equity  of  the  defendants  rested  entirely  upon 
it  They  had  not  a  particle  of  equity,  if  there  was  no  concealment 
That  Stoever  knew  of  the  overflowing  of  Gloninger's  ground  was 
proved;  and  also  that  he  knew  of  Gloninger's  refusal  to  submit 
toil.  There  had  been  disputes  between  them  on  that  subject  If 
the  defendants  made  out  their  case,  they  certainly  would  be  enti- 
tled to  some  abatement,  and  the  evidence  offered  by  them,  was 
for  the  purpose  of  satisfying  the  jury,  how  much  it  would  be  rea- 
sonable to  abate.  Without  such  evidence,  I  do  not  see  how  the 
jury  could  have  formed  any  judgment  of  the  matter.  But  there 
was  another  objection,  to  this  evidence,  viz.  that  it  went  no  farther 
than  to  prove  unliquidated  damages,  which  could  not  be  set-off  by 
the  defendants.  It  is  very  true  that  these  damages,  were  not  in  na- 
ture of  a  debt,  which  can  be  set-off.  But  they  were  not  offered  as 
a  set-off.  It  was  an  equitable  defence,  showing  that  the  plaintiff 
ought  not  to  be  permitted  to  recover  the  whole  purchase  money: 
and  if  not,  then  it  was  necessary  to  show  what  would  be  a  reason- 
able abatement  Such  defences  have  always  been  admitted  in  our 
courts.  Having  no  Court  of  Chancery,  we  could  not  get  along 
without  them.  To  permit  the  plaintiff  to  recover  the  whole  pur- 
chase money,  and  leave  the  defendants  to  their  remedy  by  an  ac- 
tion for  fraudulent  concealment,  would  be  most  unjust  The  pur- 
chase money  and  damages  arise  out  of  the  same  transaction,  and 
the  proper  time  for  inquiry,  was,  before  the  money  was  taken 
from  the  pocket  of  the  defendants.  It  might  be  too  late  afterwards. 
And  certainly  the  plaintiff  has  no  right  to  complain,  if  the  whole 
business  is  settled  at  once.  What  he  is  not,  in  good  conscience, 
entitled  to  receive,  he  should  not  be  permitted  to  receive.  There 
was  error  therefore,  in  rejecting  the  evidence  contained  in  the 
second  and  third  bills  of  exceptions. 

There  were  two  other  exceptions  of  less  moment  Perhaps  the 
question  asked,  and  referred  to  in  the  first  bill  of  exceptions  might 
have  been  proposed  in  more  proper  terms — but  the  inaccuracy  was 
hardly  worth  objecting  to.  In  general,  the  opinion  of  a  witness 
on  a  matter  of  fact,  is  not  evidence — he  should  declare  his  know- 
ledge of  it.  When  this  cause  comes  to  trial  again,  then  it  will  be 
best,  to  propose  the  question  to  Mr.  Gloninger,  in  some  such 
terms  as  the  following — "  Was  not  the  overflowing  of  your  land  so 
palpable,  as  to  be  plainly  seen  by  any  person  who  lived  on  the  mill- 
tract,  sold  by  Stoever  to  Samuel  Light?" 

The  fourth  bill  of  exceptions,  is  as  follows: — "  The  defendants 
having  asked  Frederick  Stoever,  what  he  heard  John  Stoever  say, 
about  injuring  George  Gloninger,  and  the  witness  having  answer- 
ed the  question,  the  plaintiff  proposed  to  ask  him,  what  was  Glon- 
ingcr^s  reply."  To  this  the  defendants  objected,  but  the  court 
admitted  it  It  is  difficult,  to  decide  on  the  exception,  as  Glon- 
inger's  reply,  is  not  placed  on  the  record.  It  lies  on  the  party  ex- 
cepting, to  show  the  error,  and  that  cannot  be  done,  without  show- 
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ing  what  Gloningersaid.  I  cannot  say^therefore,  that  there  waserror 
in  permitting  the  witness  to  be  asked,  what  was  Gloninger's  reply. 
The  charge  of  the  court  was  excepted  to,  "because  thejurlge  expressed 
his  opinion,  on  matters  of  fact,  in  a  manner  not  warranted  by  the 
evidence."  Whether  the  judge's  opinion  of  the  fact,  was  warrant- 
ed, or  not,  by  the  evidence,  is  not  for  us  to  decide.  But  it  is  not 
pretended,  that  he  took  the  facts  from  the  decision  of  the  jury.  If 
a  judge  mistake  the  evidence,  the  jury  are  not  bound,  to  pay  re- 
gard to  him.  But  at  all  events,  it  can  be  no  error  in  law.  Upon  the 
whole  then,  I  am  of  opinion,  that  there  is  error  in  the  second  and 
third  bills  of  exceptions,  but  in  no  other  part  of  the  record.  The 
judgment  is  to  be  reversed,  and  a  venire  de  novo  awarded. 

There  was  another  action  between  these  parties,  on  the  same 
subject,  argued  this  term.  As  both  depend  on  the  same  principles, 
it  is  unnecessary  to  deliver  more  than  one  opinion.  The  judgment 
is  to  be  reversed,  and  a  venire  de  novo  awarded. 
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,  Jura,  9,  1816.] 

WHITE  and  others  against  The  Lessee  of  PICKERING  and 

others. 

IN   ERROR. 

* 

One  ejectment  may  be  maintained  against  several  defendants,  holding  under  sepa- 
rate titles,  who  may  defend  under  their  respective  titles. 

If  the  declaration  in  ejectment,  in  the  old  form,  by  several  plaintiffs,  set  forth  a 
joint  demise,  and  in  making  out  their  title  it  appears,  they  are  tenants  in  com- 
mon, they  cannot  recover. 

WRIT  of  error  to  the  Common  Pleas  of  Luzerne  county,  in  an 
action  of  ejectment,  brought  to  *ftugust  Term,  1806,  by  the  de- 
fendants in  error,  against  the  plaintiffs  in  error. 

After  argument  by  Baldwin,  for  the  plaintiffs  in  error,  and 
Hall  and  Duncan,  contra. 

The  opinion  of  the  court  was  delivered  by 

TILGHMAN,  C,  J.  Timothy  Pickering  and  others,  were  the 
plaintiffs  belo\v,  and  on  the  trial  of  the  cause,  two  questions  arose, 
on  both  of  which,  the  court  decided  in  favour  of  the  plaintiffs. 
1.  It  was  contended  by  the  defendants,  that  having  separate  titles, 
ejectments  ought  to  have  been  brought  against  them  separately. 
There  is  no  force  in  this  objection,  because  the  defendants  have 
the  same  right  to  defend  themselves  separately,  on  their  respective 
titles,  as  if  each  had  been  sued  separately.  The  practice  has  been, 
to  proceed  in  this  manner,  when  the  plaintiff  thought  proper, 
although  if  he  pleases,  he  might  bring  several  actions.  As 
the  point  was  made  below,  it  is  proper  that  the  opinion  of  this 
court  should  be  expressed,  although  it  has  been  given  up  in  the 
argument  before  us. 

The  second  is  the  material  question.  In  making  out  the  plain- 
tiff's title,  it  appeared,  that  they  were  tenants  in  common,  and 
the  declaration  setting  forth  a  joint  demise  from  all  the  plaintiffs, 
the  defendants'  counsel  insisted,  that  the  plaintiffs  ought  not  to  re- 
cover, because  the  title  given  in  evidence,  -was  inconsistent  •with 
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the  declaration.  Although  the  action  of  ejectment  is  founded  on  a 
fiction,  contrived  for  the  convenience  of  suitors,  yet  there  is  a 
certain  point,  where  fiction  ends,  and  truth  begins.  The  lease  by 
the  lessor  of  the  plaintiff  is  a  fiction;  he  is  therefore  not  required  to 
prove  that  such  a  lease,  was  actually  made.  But,  it  is  necessary  to 
show,  such  an  estate  as  would  have  given  him  a  right  to  make  the 
lease  set  forth  in  the  declaration.  Therefore,  if  it  appear,  that  the 
title  of  the  lessor  of  the  plaintiff  was  not  vested  in  him  till 
after  the  commencement  of  the  lease,  he  cannot  recover.  This 
is  a  principle,  which  cannot  be  denied;  so  that  the  question 
simply  is,  whether  the  title  set  forth  in  the  declaration  accords  with 
the  title  given  in  evidence.  The  declaration  states,  that  all  the 
plaintiffs  jointly  demised  the  land;  the  evidence  proved,  that  the 
plaintiffs  had  separate  interests  in  the  land,  and  that  each  had  only 
an  undivided  part,  consequently,  neither  of  them,  had  a  right  to 
demise  the  ivhole.  There  is  no  privity  between  the  plaintiffs;  the 
estate  of  each,  is  distinct  from  the  other;  and  they  cannot  join  in 
a  demise,  such  as  is  set  forth  in  this  declaration.  For  this,  I  refer 
to  the  cases  to  be  found  in  Cro.  Jac.  166.  1  Show,  342.  1  L. 
jRaym.  504.  Run.  on  Ejectm.  99.  (1st  Ed.}  and  The  Lessee  of 
Worthington  and  others  v.  Weston,  2  Wils.  232.  I  am  aware, 
that  a  contrary  decision  was  made  by  the  Supreme  Court  of  New 
York,  in  Jackson  v.  Bradt,  (2  Caines,  169.)  And  my  respect  for 
that  court,  together  with  my  inclination  to  administer  justice  un- 
fettered, as  much  as  possible  by  form,  would  lead  me  to  support  this 
action,  could  it  be  done  with  any  manner  of  propriety.  But  it  is 
not  a  new  case  in  our  courts.  The  law  has  been  considered  as 
settled,  and  many  plaintiffs  in  the  same  situation,  have  been  ram- 
prossed  on  trials  at  nisi prius.  The  inconvenience  has  been  felt, 
and  an  act  of  assembly  has  been  passed,  which  in  future,  will  pre- 
vent difficulties  of  this  kind.  But  this  suit  was  brought  before  the 
making  of  the  act  of  assembly.  For  us  to  change  the  established 
law,  of  our  own  authority,  before  the  statute  comes  into  operation, 
would  be  an  act  of  partiality,  of  which  the  defendants  would  have 
just  cause  to  complain.  This  was  the  opinion  of  our  much  respect- 
ed and  venerable  brother,  the  late  Judge  YEATES,  whose  long  ex- 
perience had  rendered  the  practice  of  all  the  courts  of  Pennsylva- 
nia familiar  to  him.  I  agree  with  him,  and  am  of  opinion  that  the 
judgment  should  be  reversed,  and  a  venire  facias  de  novo  awarded. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 
N.  B.  Judge  YEATES,  concurred  in  this  opinion,  but  died  before 
it  was  delivered. 
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,  MAHCH,  22,  1819.] 

DUMAS  against  The  United  States  Insurance  Company. 

Insurance  on  freight,  valued  at  seven  thousand  five  hundred  dollars.  The  vessel 
was  captured  and  carried  into  Bermuda,  where  both  vessel  and  cargo  were  con- 
demned. The  insured  appealed  and  obtained  restitution  of  the  ressel,  and 
made  a  compromise  with  the  cantors,  by  which  he  obtained  two-tbirdfl  of  the  pro- 
ceeds of  his  goods,  (the  goods  having  been  sold  by  order  of  the  Court  of  Admi- 
ralty at  Hermudoj)  and  the  other  fourth  was  retained  by  the  captors.  Soon  after 
receiving  intelligence  of  the  capture,  the  insured  abandoned,  and  was  paid  for  a 
total  loss.  The  goods  of  the  insured  occupied  two-thirds  of  the  tonnage  of  the 
vessel,  the  rest  belonging  to  other  shippers.  Injadjusting  the  freight,  under  these 
circumstances,  the  insured  is  not  bound  to  make  good  to  the  insurers,  the  whole 
amount  at  which  the  freight  was  valued,  and  which  they  paid  him,  in  consequence 
of  his  abandonment. 

Querr,  what  would  be  the  rule,  if  the  insured  were  the  sole  shipper,  and  especially 
if  the  ship  were  filled  ? 

THIS  cause  was  tried  at  nisi  prius,  on  the  15th  of  February, 
1819,  before  the  Chief  Justice,  and  now  came  before  the  court  on 
a  motion  by  the  defendants  for  a  new  trial. 

It  was  argued  by  Binney  and  Rawle  in  support  of  the  motion, 
and  by  J.  R.  Ingersoll  and  Ingersoll  against  it;  after  which,  the 
opinion  of  the  court  was  delivered  by 

TILGHMAN,  C.  J.  This  is  an  action  for  money  had  and  received, 
&c.  The  plaintiff,  being  owner  of  the  ship  Titus,  procured  an  in- 
surance to  be  made  by  the  defendants  on  the  freight  of  the  said 
ship,  (valued  at  seven  thousand  five  hundred  dollars,)  on  a  voyage 
from  Bordeaux  to  Philadelphia.  The  Titus  sailed  from  Bor- 
deaux with  a  full  cargo  of  wine,  brandy,  silks,  &c.,  about  two- 
thirds  of  which  belonged  to  the  plaintiff,  and  one-third  to  others. 
The  ship  was  captured  by  a  British  cruiser,  and  carried  to  Ber- 
muda, where  both  ship  and  cargo  were  condemned.  The  plaintiff 
appealed,  and  on  the  prosecution  of  the  appeal  at  London,  he  ob- 
tained restitution  of  the  ship,  and  made  a  compromise  with  the 
captors,  by  which  he  got  three-fourths  of  the  proceeds  of  his  goods, 
(the  goods  themselves  having  been  sold  by  order  of  the  Court  of 
Admiralty  at  Bermuda,']  and  the  other  fourth  was  retained  by  the 
captors.  The  agents  of  the  plaintiff  and  defendants  came  to  a  set- 
tlement in  London,  the  defendants  being  entitled  to  the  freight  of 
the  ship,  in  consequence  of  having  paid  the  plaintiff  for  a  total  loss, 
upon  an  abandonment  by  him  soon  after  he  received  intelligence 
of  the  capture;  but  it  was  understood,  that  this  settlement  was 
subject  to  correction,  errors  being  shown  by  the  principals  on 
either  side.  The  plaintiff  pointed  out  what  he  considered  as  an 
erroneous  principle,  in  the  adjustment  of  the  freight;  but  the  de- 
fendants did  not  agree  in  opinion  with  him,  and  therefore  this  suit 
was  brought.  Without  entering  into  the  details  of  the  account,  I 
will  state  the  principle  upon  which  the  dispute  arises.  The  de- 
f^ndants  contend,  that  the  plaintiff  was  bound  to  make  good  to 
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them,  the  whole  sum  at  which  the  freight  was  valued,  and  which 
they  paid  him  in  consequence  of  his  abandonment.  They  there- 
fore take  the  following  rule  for  the  adjustment:  Deduct  from  se- 
ven thousand  five  hundred  dollars,  (the  whole  valuation,)  the  sum 
which  the  other  shippers  were  to  pay  for  their  goods,  according  to 
their  contract  with  the  master  of  the  ship  at  Bordeaux,  and  the 
balance  is  to  be  paid  by  the  plaintiff.  On  the  other  hand,  the 
plaintiff  says,  that  taking  seven  thousand  five  hundred  dollars  as 
the  value  of  the  whole  freight,  he  is  only  liable  for  two-thirds  of 
that  sum,  his  goods  having  occupied  only  two-thirds  of  the  ton- 
nage of  the  ship.  There  is  a  considerable  difference  in  the  result 
of  these  two  modes  of  adjustment,  and  which  is  right,  is  the  ques- 
tion. 

The  defendants  think  it  extremely  unjust,  that  the  plaintiff 
should  receive  from  them  seven  thousand  five  hundred  dollars, 
for  his  loss  of  freight,  and  afterwards  set  up  a  mode  of  adjustment, 
which  reduces  the  freight  to  a  much -less  sum.  But  whether  this 
be  just  or  unjust,  depends  on  the  contract  of  the  parties.  When 
they  agreed  to  value  the  freight  at  a  certain  sum,  in  the  policy  of 
insurance,  it  was  not  supposed  by  either,  that  the  actual  freight 
would  amount  to  exactly  that  sum.  The  voyage  commencing  at 
Bordeaux,  during  the  European  war,  it  was  impossible  to  say 
what  the  freight  would  be; — but  the  defendants,  who  were  well 
acquainted  with  business  of  this  kind,  were  content  to  consider  seven 
thousand  five  hundred  dollars  as  the  sum,  on  which  they  should  re- 
ceive a  premium,  and  for  which  they  should  be  subject  to  payment 
in  case  of  loss.  The  plaintiff  did  not  stipulate  to  fill  the  ship  with 
his  own  goods,  or  even  to  put  any  of  his  own  goods  on  board  of 
her.  The  defendants  knew,  that  in  case  of  their,  having  paid  for 
a  total  loss,  the  plaintiff  was  to  make  a  cession  to  them,  by  virtue 
of  which  they  would  stand  in  his  place,  and  be  entitled  to  receive 
all  the  freight  carried  by  the  ship;  and  they  also  knew,  that  if 
goods  were  shipped-  by  others,  at  a  stipulated  freight,  they  would 
recover  from  them  no  more  than  the  stipulated  price.  If,  then, 
the  plaintiff  had  put  none  of  his  own  goods  on  board,  the  defendants 
would  have  received  from  the  shippers  the  sums  which  they  agreed 
to  pay,  and  neither  more  nor  less,  whether  the  aggregate  of  these 
sums  had  overrun  the  valuation  in  the  policy,  or  fallen  short  of 
it.  If  they  had  overrun,  the  defendants  would  have  retained  the 
surplus,  and  if  they  had  fallen  short,  it  has  not  been  pretended 
that  the  plaintiff  could  have  been  resorted  to,  to  make  up  the  defi- 
ciency. From  these  principles  it  follows,  without  doubt,  that 
there  is  nothing  in  the  policy  which  binds  the  insured  to  a  war- 
ranty, that  the  freight  to  be  carried  by  the  ship  shall  be  equal  to 
the  valuation.  It  is  not  unjust,  therefore,  for  the  plaintiff  to  say, 
I  will  demand  of  the  defendants  seven  thousand  five  hundred  dol- 
lars, because  they  agreed  to  pay  that  sum  in  case  of  loss;  but  I  will 
not  make  up  the  freight  to  seven,  thousand  five  hundred  dollar?, 
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because  I  never  agreed  to  do  it.  The  case  has  been  involved  in 
some  perplexity,  from  the  circumstance  of  the  plaintiff's  having 
shipped  some  of  his  own  goods.  If  he  had  been  the  sole  shipper, 
and  especially  if  the  ship  had  been  filled,  there  would  have  been 
plausible  ground  for  an  argument,  that  the  valuation  in  the  policy 
ought  to  be  taken  as  the  true  value  of  the  freight;  because,  as  in 
that  case,  the  owner  of  the  ship  could  not  make  an  agreement  with 
himself  for  any  certain  sum,  it  might  have  been  said,  that  the  opi- 
nion of  both  parties  expressed  in  the  policy,  was  strong  evidence 
of  the  value.  I  must  not  be  understood,  however,  as  giving  an 
opinion  that  even  in  that  case,  the  insured  would  be  estopped  from 
controverting  the  value  of  the  freight.  It  is  not  the  case  before 
us,  and  therefore  I  intimate  no  opinion  on  it.  In  the  case  which 
we  have  to  decide,  the  plaintiff  was  willing  to  pay  at  the  rate  of  the 
valuation  in  the  policy,  for  that  portion  of  the  tonnage  occupied 
by  his  goods.  By  that  rule,  he  pays  a  much  higher  freight  than 
the  other  shippers;  but  the  defendants,  not  content  with  that,  insist 
on  his  making  up,  from  his  own  pocket,  the  difference  between 
the  rate  of  his  own  freight  and  that  of  the  other  shippers.  And, 
on  the  same  principle,  if  he  had  occupied  only  one  ton,  and  other 
persons  the  whole  remaining  two  hundred  and  sixty-three  tons,  he 
must  have  made  up  the  whole  deficiency.  The  rule  contended  for 
by  the  defendants  would  undoubtedly  have  this  convenience;  that 
so  simple  a  mode  of  adjustment  would  prevent  all  difficulty  in  set- 
tling what  the  owner  of  the  ship  ought  to  pay  for  the  freight  of 
his  own  goods;  for  that  difficulties  on  that  point  will  sometimes 
arise,  may  easily  be  foreseen.  But  convenience  alone  is  not  a  suf- 
ficient reason  for  establishing  a  rule,  which  would  often  work  fla- 
grant injustice.  Being  fully  satisfied,  that  there  is  nothing  in  the 
contract  of  insurance,  which  binds  the  insured  to  make  good  the 
valuation  in  the  policy,  in  a  case  like  the  present,  and  no  evidence 
having  been  given  that  the  sum  with  which  the  plaintiff  consented 
to  charge  himself,  was  less  than  a  fair  freight,  I  am  of  opinion  that 
the  jury  were  right  in  not  making  him  answerable  for  more,  and 
therefore  there  should  not  be  a  new  trial. 

New  trial  refused. 
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THOMPSON  against  READ. 

Insurance  on  goods  at  and  from  Teneriffe  to  Sourabaya,  and  thence  to  Philadelpfaa, 
by  a  policy  insuring1,  among  other  risks,  against  "  all  unlawful  arrests,  rextraints, 
and  detainments  of  all  kings,  princes,"  &.c.  and  containing  a  warranty,  by  the  in- 
sured, of  neutrality.  The  ship  being  between  sixty  and  one  hundred  miles  from 
Swirabayu,  was  boarded  by  an  officer  of  a  British  frigate,  belonging  to  a  squad- 
ron then  blockading  the  island  of  Java,  and  warned  not  to  cuter  any  port  in  the 
island  of  Java  or  Madura.  On  the  following  day  tlie  vessel  made  another  attempt 
to  enter  the  port  of  Sowabaya,  when  she  was  chased  olf  and  again  taken  pos- 
session of  by  the  same  frigate,  and,  after  a  detention  of  three  days,  dismissed, 
with  orders  to  depart  immediately,  and  an  assurance  that  if  again  found  hover- 
ing on  the  coast,  the  ship  would  be  captured  and  the  crew  impressed.  She  pro- 
ceeded to  the  Isle  of  France,  to  refit,  &c.  and  then  returned  to  Philadelplda. 
Held,  that  if  the  word  "  unlawful'  had  not  been  introduced  into  the  policy,  the 
blockade  would  have  been  a  restraint  of  princes,  Sec.,  which  would  have  entitled 
the  insured  to  recover  for  a  total  loss. 

THIS  action  was  brought  on  a  promissory  note  drawn  by  the  de- 
fendant for  five  thousand  one  hundred  and  one  dollars,  and  tvven- 
five  cents,  dated  Jlpril  28th,  1812,  payable  on  demand  to  the  order 
of  Archibald  M'Call,  by  whom  it  was  endorsed  in  blank.  The 
plea  was  payment,  with  leave  to  give  the  special  matter  in  evi- 
dence. Under  this  plea  notice  was  given,  that  on  the  trial,  the  de- 
fendant would  give  in  evidence,  "  That  the  note  was  given  by 
William  Read,  as  drawer,  and  Archibald  M'Call,  as  endorser, 
to  pay  and  indemnify  to  the  plaintiff  a  certain  premium  of  insu- 
rance, which  he  alleged  he  had  caused  to  be  effected  on  goods  be- 
longing to  the  said  William  Read  and  Archibald  M'Call,  and 
others  on  board  the  ship  Cordelia,  at  and  from,  &c.:  that  the  said 
goods  were  totally  lost  on  the  said  voyage,  and  that  the  plaintiff 
so  negligently  and  improvidently  effected  the  said  insurance, 
and  effected  the  same  with  such  unauthorized  limitations  of  the 
risks  which  underwriters  usually  run,  that  the  said  M'Call,  Read, 
and  others,  were,  in  consequence  thereof,  without  remedy  for 
such  their  loss,  and  have  derived  no  benefit  from  the  insurance 
so  effected." 

The  note  was  given  for  the  amount  of  a  premium  of  insurance  ef- 
fected by  the  plaintiff  by  order  of  the  defendant  and  others,  with  the 
Marine  Insurance  Company  of  Baltimore,  on  goods  on  board  the 
ship  Cordelia,  at  and  from  the  island  of  Tenerijfe  to  Sourabaya, 
in  the  island  of  Java,  and  thence  to  Philadelphia,  at  a  premium  of 
twenty-five  per  cent.  The  policy  contained  the  usual  risks,  except 
that  before  the  words  "  arrests,  restraints,  and  detainments  of 
kings,  princes,"  £c.  the  word  "unlawful*'  was  inserted,  so  as  to 
make  it  read  "unlawful  arrests,  restraints,  and  detainments,"  &c. 
The  policy  also  contained  a  warranty  of  neutrality. 

The  voyage  was  defeated,  under  the  following  circumstances: 

The  Cordelia  sailed  on  the  5th  of  JJpril,  1811,  from  Orotava 
in  the  island  of  Teneriffe,  and  nothing  material  occurred  until 
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the  18th  of  the  following  July,  when,  at  two  o'clock  A.  M.,  being 
from  sixty  to  one  hundred  miles  distant  from  Sourabaya,  she  was 
boarded  by  an  officer  from  the  British  frigate  Sir  Francis  Drake, 
then  within  hail.  The  captain  of  the  Cordelia  was  taken  on 
board  the  frigate,  with  his  papers,  which,  by  order  of  Admiral 
Stopford,  then  commanding  a  blockading  squadron,  were  endorsed 
by  the  captain  of  the  frigate,  with  a  warning  not  to  enter  any  port 
in  the  islands  of  Java  or  Madura.  On  the  1 9th,  the  Cordelia 
made  a  second  attempt  to  enter  Sourabaya,  but  was  chased  off 
and  again  taken  possession  of  by  the  same  frigate,  and,  after  a  de- 
tention of  three  days,  dismissed,  with  orders  to  depart  instantly, 
and  an  assurance  that  if  she  should  be  again  found  hovering  on  the 
coast,  the  ship  would  be  captured  and  the  crew  impressed.  She 
then  proceeded  to  the  Isle  of  France,  to  refit  and  take  in  pro- 
visions and  water,  and  then  returned  to  Philadelphia. 

On  the  arrival  of  the  Cordelia  in  Philadelphia,  the  assured 
abandoned  and  claimed  for  a  total  loss.  The  insurers  refused  to 
pay  the  loss,  upon  which  a  suit  was  brought  against  them  in  the 
Circuit  Court  of  the  United  States  for  the  Maryland  district, 
which  was  decided,  on  the  charge  of  the  court,  in  favour  of  the  de- 
fendants, on  the  ground  that  the  insurance  being  only  against  un- 
lawful arrests,  restraints,  and  detainments  of  kings,  princes,  &c., 
and  the  blockade  which  occasioned  the  failure  of  the  voyage  being 
lawful,  the  loss  was  not  covered  by  the  policy.  The  cause  was 
removed,  by  writ  of  error,  to  the  Supreme  Court  of  the  United 
States,  who  affirmed  the  judgment  of  the  Circuit  Court. 

This  cause  wasr  tried  at  a  court  of  nisi  prius,  held  by  Judge 
DUNCAN,  on  the  29th  of  November,  1819,  when  two  points  were 
made: 

First.  Whether,  if  the  policy  had  not  contained  the  word  "un- 
lawful," the  insured  could  have  recovered? 

Second.  Whether,  if  the  introduction  of  that  word  alone,  pre- 
vented a  recovery  on  the  policy,  the  defect  in  the  insurance  was 
the  result  of  such  a  want  of  attention  or  skill  in  the  plaintiff,  as 
the  agent  of  the  defendant,  as  would  make  him  answerable? 

The  jury  found  a  verdict  for  the  defendant,  his  honour  having 
reserved  the  law  arising  upon  the  first  point. 

Binney  and  Chauncey,  for  the  defendant,  referred  to  Schmidt 
v.  The  United  States  Ins.  Co.,  1  Johns.  249.  Craig  v.  The  United 
States  Ins.  Co.,  6  Johns.  226.  Salters  v.  The  United  States  Ins. 
Co.,  15  Johns.  523.  Hadkinsonv.  Robinson,  1  Marsh.  219.  Lu- 
beck  v.  Rowcroft,  1  Marsh.  220.  Barker  v.  Blakes,  9  East, 
2S3.  M'-Call  v.  Marine  Ins.  Co.,  8  Cranch,  59.  Oliveira  v. 
Union  Ins.  Co.,  3  Wheat.  183. 

Rawle,  jun.,  and  Rawle,  for  the  plaintiff,  cited  Blackenhagen 
v.  The  London  Ins.  Co.,  1  Campb  454.  1  Vol.  b.  3,  tit.  1,  ch. 
S,  jo.  627.  Richardson  v.  The  Marine  Ins.  Co.,  6  Mass.  Rep.  102. 
King  v.  The  Delaware  Ins.  Co.,  1  J/«/-.y/;..  222,  (note.)  Marine 
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Ins.  Co.  v.  Wood,  6  Crunch,  46.  1  Marsh.  435.  2  Marsh.  5159 
534.  Parker  v.  Tuniio,  838,  9,  (notes.)  Seton  v.  Low,  1  Marsh. 
79,  (notes.)  Calbraith  v.  Grade,  Id.  437.  jE//orc  v.  tfco^,  /<^. 
207.  7%e  Phoenix  Ins.  Co.  v.  Pratt,  2  .Sinn.  308,  324.  Brown 
v.  Union  Ins.  Co.,  12  Mass.  Rep.  170. 

The  opinion  of  the  court  was  delivered  by 

TILGHMAN,  C.  J.  The  plaintiff  was  employed  by  the  defendant; 
as  an  agent  to  effect  insurance  on  goods  on  board  the  ship  Corde- 
lia, on  a  voyage  at  and  from  Teneriffe  to  Sourabaya,  and  at 
and  from  thence  to  Philadelphia.  Insurance  was  effected  accord- 
ingly, and  the  promissory  note  on  which  this  suit  was  brought  was 
given  by  the  defendant,  to  indemnify  the  plaintiff  from  loss,  by 
his  responsibility  for  the  premium  of  insurance.  The  defence  set 
up  against  the  plaintiff  is,  that  through  his  negligence  the  insurance 
was  made  in  so  improper  a  manner  that  the  defendant  derived  no 
benefit  from  it,  although  the  goods  were  lost.  The  fault  in  the 
insurance  was  this: — instead  of  insuring,  as  usual,  against  all  losses 
by  arrests,  restraints,  and  detainments  by  kings,  princes,  &c.,  the 
insurance  was  only  against  all  unlawful  arrests,  restraints,  &c. 
The  goods  were  lost,  in  consequence  of  the  port  of  Sourabaya 
being  blockaded  by  a  British  squadron;  but  the  blockade  being 
lawful,  it  was  decided,  in  a  suit  brought  against  the  insurers, that 
the  insured  could  not  recover.  But  the  plaintiff  contends,  that 
under  the  circumstances  of  this  case,  the  insured  could  not  have 
recovered  if  the  policy  had  been  drawn  in  the  usual  way,  that  is 
to  say,  if  the  word  unlawful  had  been  omitted.  Whether,  in  such 
case,  the  insured  could  have  recovered  is  the  question  to  be  now 
decided.  The  Cordelia  having  sailed  on  the  voyage  insured,  had 
got  within  twelve  hours'  sail  of  her  port,  when  she  was  board- 
ed by  a  British  ship  of  war  belonging  to  a  squadron  blockading 
the  island  of  Batavia,  and  forbidden  to  enter.  In  consequence  of 
this,  the  master  relinquished  the  voyage  and  proceeded  to  Phila- 
delphia, upon  his  arrival  at  which  place  the  insured  abandoned. 

The  plaintiff's  counsel  insist,  that  there  was  no  loss  by  any  pe- 
ril insured  against,  that  there  was  neither  capture,  arrest,  restraint, 
or  detainment;  but  the  voyage  was  relinquished  merely  from  the 
fear  of  capture. 

The  question  is  new  in  this  court,  and  not,  without  difficulty, 
nor  can  it  be  said  to  be  settled  either  in  England  or  the  United 
States;  for  judges  of  great  eminence  have  held  different  opinions. 
The  general  principle  is  agreed,  that  if  the  voyage  is  relinquished 
merely  through  fear  of  capture,  the  loss  is  not  covered  by  the  po- 
licy; but  it  is  held  by  some,  that  if  the  danger  is  so  great  as  to 
amount  almost  to  a  certainty  of  capture,  it  is  a  peril  for  which  the 
insurer  is  responsible,  a  restraint  within  the  meaning  of  the  poli- 
cy. That  this  should  be  the  law,  is  certainly  for  the  interest  of 
all  parties:  if  the  voyage  is  abandoned,  the  property  is  saved  and 


APPENDIX.  443 

(Thompson  v.  Read.) 

ceded' to  the  insurers;  but  what  advantage  can  it  be  to  them  for  the 
insured  to  rush  into  danger  with  the  certainty  of  loss?  There 
seems  to  be  a  difference  between  arrests,  restraints,  and  detain- 
ments.  An  arrest  operates  immediately  on  the  subject  arrested, 
so  does  a  detainment;  for  it  supposes  the  subject  detained  to  be  in 
the  hands  of  the  detainer.  But  there  may  be  a  restraint  where  the 
subject  restrained  is  not  in  the  hands  of  the  restrainer.  Capture 
includes  an  arrest.  Capture,  strictly  speaking,  is  generally  made 
for  the  purpose  of  condemnation;  but  neutrals  are  often  arrested 
and  carried  into  port  for  the  purpose  of  investigation.  An  embargo 
is  a  detainment,  as  well  as  a  restraint.  But  a  blockade  may  be  a 
restraint  without  arrest  or  detainment.  In  the  case  before  us,  there 
was  more  than  the  restraint  of  well  grounded  fear.  The  ship  was 
in  the  hands  of  a  British  cruiser,  and  thus  prevented  by  actual 
force  from  entering  the  port  of  Sourabaya.  This  force  was  in- 
deed withdrawn,  but  only  for  the  purpose  of  suffering  the  ship 
to  go  on  a  different  voyage.  The  blockade  was  continued  with 
a  force  sufficient  to  prevent  an  entry,  and  this  was  certainly  a 
strong  and  effectual  restraint  It  would  seem  therefore,  upon  a  fair 
construction,  this  loss  fell  within  the  scope  of  the  policy,  unless 
the  meaning  of  the  word  restraint  had  been  otherwise  settled  by 
adjudged  cases.  I  do  not  know,  that  in  the  English  books  a  case 
is  to  be  found  exactly  like  the  present.  In  Hadkinson  v.  Robin- 
son and  Lubeck  v.  JRowcroft,  cited  in  1  Marsh.  219,  220,  the 
ship  stopped  at  a  port  short  of  the  port  of  destination,  and  there 
gave  up  the  voyage  on  receiving  intelligence  that  the  destined 
port  was  shut  against  her.  But  there  was  no  force  actually  applied. 
It  was  decided  that  these  losses  were  not  by  any  peril  insured 
against.  In  Barker  v.  Slakes,  an  American  ship  being  bound  to 
a  French  port,  was  taken  and  carried  into  England,  and,  while 
detained  there,  information  was  received  that  she  could  not  enter 
the  French  port.  Being  afterwards  restored  by  a  decree  of  the 
English  court,  it  was  held  that  the  loss  was  within  the  policy. 
But  it  was  not  decided  how  the  law  would  have  been,  if  the  ship 
had  not  been  carried  into  England,  but  relinquished  the  voyage 
on  hearing  that  the  port  to  which  she  was  bound  was  shut  against 
her.  In  Blackenhagen  v.  The  London  Insurance  Company,  1 
Campb.  454.  Marsh.  838,  note  135,  an  English  ship  bound  to 
Revel,  altered  her  voyage  on  hearing  that  a  hostile  embargo  was 
laid  on  English  ships  in  all  tha  ports  of  Russia.  Held,  that  the 
insurers  were  discharged  whenever  the  voyage  was  altered,  because 
fear  of  capture  was  not  a  peril  within  the  policy.  In  Parker  v. 
Tunno,  Marsh.  839,  an  English  ship  was  insured  for  Monte 
Video,  or  any  other  port  or  ports  in  the  river  Plate,  in  the  pos- 
session of  the  English.  When  she  arrived  in  the  river  Plate, 
Monte  Video,  and  every  other  port  except  Maldonado,  was  in 
the  hands  of  the  enemy  (Spain,)  and  the  English  commander  of 
Maldonado  ordered  the  ship  immediately  away,  whereupon  she 
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proceeded  straight  to  Rio  Janeiro,  the  nearest  friendly  port.  It 
was  held  that  the  insurers  were  discharged,  because  they  had  in- 
sured no  other  voyage  than  to  some  port  in  the  river  Plate.  These 
are  all  the  English  cases  which  seem  to  bear  on  the  point.  None 
of  them  come  exactly  up  to  ours,  because  in  none  of  them  was  the 
ship  prevented  by  actual  force  from  pursuing  her  voyage.  Yet  I 
should  rather  suppose,  from  the  reasoning  of  the  judges,  that  they 
inclined  to  the  opinion,  that  even  if  there  was  a  boarding  for  the 
purpose  of  giving  notice  of  an  embargo,  and  a  consequent  relin- 
quishment  of  the  voyage,  this  would  not  constitute  a  loss  covered 
by  the  policy.  This  was  the  decided  opinion  of  the  Circuit  Court 
of  Massachusetts,  as  appears  by  the  opinion  delivered  by  the  late 
Chief  Justice  PARSONS,  in  Richardson  v.  The  Marine  Insurance 
Company,  6  Mass.  Rep.  102;  and  that  court  still  adheres  to  the 
same  opinion,  as  we  see  in  the  case  of  Brown  v.  The  Union  In- 
surance Company,  12  Mass.  Rep.  170.  But  the  contrary  opinion 
is  as  decidedly  held  by  the  Chief  Justice  of  New  York,  as  appears 
by  the  cases  of  Schmidt  v.  The  United  States  Insurance  Compa- 
ny, 1  Johns.  249,  and  Salters  v.  The  United  States  Insurance 
Company,  15  Johns.  523.  Between  such  respectable  authorities 
of  our  own  country,  it  would  be  hard  and  unpleasant  to  decide, 
were  we  not  relieved  by  a  decision  of  the  Supreme  Court  of  the 
United  States,  which  turns  the  scale.  I  allude  to  the  case  of 
Oliveira  v.  The  Union  Insurance  Company,  3  Wheat.  183, 
where  the  contested  principle  was  brought  fully  before  the  court, 
and  directly  decided.  The  United  States  and  Great  Britain 
being  at  war,  and  Spain  neutral,  a  Spanish  ship  bound  outward 
was  turned  back  by  a  British  squadron  blockading  the  bay  of 
Chesapeak.  It  was  decided,  that  this  was  a  restraint  within  the 
meaning  of  the  policy.  Chief  Justice  MARSHALL,  by  whom  the 
opinion  of  the  court  was  delivered,  after  saying  that  a  blockade 
was  a  restraint,  adds,  that  "  where  a  vessel  attempting  to  come 
out  is  boarded  and  turned  back,  this  restraining  force  is  practically 
applied  to  such  vessel."  He  also  says,  (speaking  of  a  vessel  pre- 
vented from  entering  a  blockaded  port,)  "  but  if,  in  attempting  to 
pass  the  blockading  squadron,  the  vessel  is  stopped  and  turned 
back,  the  force  is  directly  applied  to  her,  and  acts  directly  and  not 
circuitously."  It  appears,  then,  that  the  weight  of  authority  in 
our  own  country,  supports  what  we  take  to  be  the  true  meaning 
of  the  word  restraint.  The  Cordelia,  therefore,  lost  her  voyage 
by  a  peril  insured  against,  when  she  was  boarded  and  turned  back 
from  the  port  of  Sourabaya.  What  she  did  afterwards,  was  for 
the  benefit  of  the  insurers.  But  it  is  contended  further,  on  behalf 
of  the  plaintiff,  that  his  case  case  is  strengthened  by  the  warranty 
in  this  policy,  that  the  property  was  neutral,  in  consequence  of 
which  the  insured  was  obliged  to  conduct  himself  as  a  neutral 
throughout  the  voyage,  and  could  not  have  attempted  to  break  the 
blockade  without  a  breach  of  warranty.  It  is  true,  that  the  in- 
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sured  was  bound  to  conduct  himself  as  a  neutral,  but  it  does  not 
follow  that  therefore  the  insurer  was  discharged  from  the  peril  of 
blockade.  The  insured  engaged  that  he  would  not  break  the  block- 
ade, but  he  did  not  engage  that  he  would  bear  the  loss  resulting 
from  the  blockade.  In  the  present  instance,  it  is  to  be  presumed 
that  he  did  nothing  against  the  duties  of  neutrality,  or  the  cruiser 
who  boarded  him  would  have  made  prize  of  him.  Suppose  the 
Cordelia  had  been  seized,  on  suspicion  of  being  loaded  with  pro- 
perty of  the  enemy,  and  ordered  to  a  British  port  for  adjudication, 
it  would  have  been  her  duty  to  make  no  resistance,  but  the  insu- 
rers would  have  been  liable  for  the  loss.  I  cannot  perceive,  there- 
fore, why  the  insurer  should  be  discharged  in  the  present  case, 
because  the  insured  was  bound  not  to  break  the  blockade.  The 
warranty  still  answered  a  valuable  purpose.  By  preventing  the 
breach  of  the  blockade,  it  saved  the  property  of  the  insurer. 

It  is  the  opinion  of  the  court,  on  the  whole,  that  if  the  word  un- 
lawful had  not  been  inserted  in  the  policy,  the  insured  might  have 
recovered  on  it;  and  therefore  judgment  should  be  entered  for  the 
defendant. 

Judgment  for  the  defendant. 


[The  subjoined  opinion  had  not  come  into  the  hands  of  the  Re- 
porters, when  the  case  in  which  it  was  delivered  went  to  press. — 
See  iflnte,  page  252.] 

[PHILADELPHIA,  JASUABT  10,  1825.] 

STEWART,  for  the  use,  &c.,  against  COULTER  and  DAY. 

GIBSON,  J.  For  myself,  I  cannot  admit  that  this  set-off  could 
be  claimed  at  /aw,  or  that  there  is  in  this  respect  any  material  dif- 
ference between  our  act  of  assembly,  and  the  stat.  2  G.  2.  ch.  22. 
But  whatever  difference  does  exist,  is  against  the  set-off,  our  act 
having  regard  to  cases  where  a  balance  may  be  recovered  by  the 
defendant,  and  it  cannot  be  said  that  partners  may  recover  a  debt 
separately  due  to  one  of  them.  But  I  throw  this  out  only  as  my 
own  opinion,  and  as  we  all  agree  that  the  debt  due  by  Stewart  to 
Coulter  was  a  proper  subject  for  equitable  defalcation,  I  shall  rest 
the  opinion  of  the  court  on  that  ground  alone. 

It  is  undoubted,  that  chancery  held  jurisdiction  of  set-off  before 
any  statute  on  the  subject  was  passed;  and  although  a  bill  for  an 
injunction  would  not  now  be  sustained,  where  relief  may  be  had 
at  law,  yet  for  a  particular  equity  chancery  will  go  beyond  the 
terms  of  the  statute,  whose  object  seems  to  have  been  the  conve- 
nience of  suitors,  in  enabling  the  common  law  courts,  in  the  gene- 
rality of  cases,  to  afford  that  relief  which  before  was  obtained  only 
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in  chancery,  without  at  all  abridging  the  inherent  powers  of  that 
court  in  cases  not  within  the  statute.  It  is  remarked  by  Chancel- 
lor KENT,  in  Dale  v.  Cook,  4  Johns.  Ch.  13,  that  the  cases  in  which 
there  has  been  a  relaxation  of  the  rule  which  forbids  a  set-off  be- 
tween joint  and  separate  debts,  are  those  of  bankruptcy;  and  that 
it  is  said  the  chancellor's  jurisdiction  relative  to  set-off  in  bank- 
ruptcy, is  derived  from  the  stat.  13  Eliz.  and  5  Geo.  2,  and  is 
wholly  unconnected  with  the  general  statute  of  set-off,  of  Geo.  2. 
It  is  so.  But  I  doubt  whether  this  relaxation  has  arisen  from  any 
difference  between  the  particular  provisions  of  these  statutes;  and 
whether  it  would  not  be  found  to  originate  in  the  inherent  power 
of  the  court,  exercised  in  conformity  to  the  provisions  of  the  sta- 
tute, only  where  the  case  presented  no  equity  beyond  the  statute; 
but  exercised  where  it  did,  not  for  the  sake  of  convenience,  but  to 
prevent  an  absolute  failure  of  justice,  always  taking  care,  however, 
that  the  interests  of  third  persons  be  not  jeoparded  by  the  relief 
afforded  in  the  particular  instance.  I  do  not  say,  however,  that  as 
a  matter  of  course  the  several  debt  of  one  defendant  can  be  set  off 
against  the  joint  debt  of  all,  even  in  equity.  In  the  case  under 
consideration,  one  of  the  defendants  proposes  to  pay  the  debt  for 
which  suit  is  brought,  out  of  his  own  pocket,  and  there  is  there- 
fore no  reason  to  say  the  interest  of  his  partner  is  involved,  par- 
ticularly as  his  partner  is  also  a  defendant  and  assents  to  it.  Then, 
what  is  the  particular  equity  on  which  this  set-off  is  claimed  ?  The 
suit  against  the  defendants  is  brought  for  commissions  earned  after 
the  date  of  the  judgment,  which  is  proposed  to  be  defalked;  and 
Stewart,  in  whose  name  it  is  brought,  assigned  his  interest  in  it 
to  the  present  plaintiff  a  month  before  obtaining  a  discharge,  as  an 
insolvent  debtor,  doubtless  with  the  intention  of  eluding  this  claim 
on  the  part  of  Coulter)  one  of  the  defendants.  The  insolvency  of 
Stewart  alone,  would  furnish  a  sufficient  equity  for  a  chancellor, 
to  prevent  him  from  getting  the  fruits  of  his  demand  into  his 
hands,  without  presenting  to  the  defendants  the  means  of  coercing 
the  payment  of  theirs.  But  this  is  not  all.  The  demand  of  the 
plaintiffs  arose  from  credit  given  chiefly,  if  not  entirely,  to  the 
defendant,  whose  separate  debt  is  set  against  it,  and  who  was  treat- 
ed in  the  subsequent  transactions  of  the  parties,  all  but  the  bring- 
ing of  this  suit,  as  the  debtor  substantially  liable;  and,  added  to 
this,  about  the  same  time  that  Stewart  obtained  the  benefit  of  the 
insolvent  laws,  Coulter  settled  with  Day,  his  partner  and  co-de- 
fendant, paid  him,  and  took  the  responsibility  arising  from  this  de- 
znand  entirely  on  himself:  so  that  the  debt  for  which  the  defend- 
ants are  sued,  is  effectively  the  debt  of  Coulter,  and  nothing  is  in 
the  way  of  the  set-off  but  the  name  of  Day,  as  a  party  of  record. 
The  difficulty,  then,  is  only  one  of  form, — Stetvart  and  Coulter 
alone,  standing  substantially  in  the  relation  of  debtor  and  creditor. 
Would  there  not  then  be  an  absolute  failure  of  justice,  in  permit- 
ting assignees  who  stand  in  no  better  equity  than  their  assignor 
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to  recover  against  partners,  one  of  whom  would,  in  consequence, 
be  left  to  the  desperate  chance  of  obtaining  satisfaction  for  his  se- 
parate demand  from  the  assignor,  who  is  absolutely  insolvent?  It 
seems  to  me,  this  would  furnish  a  claim  to  relieif  on  grounds  of 
general  equity,  which  no  chancellor  could  withstand.  In  such 
a  case  even  a  court  of  common  law  would  give  relief,  on  the 
foot  of  its  common  law  jurisdiction  'of  setting  off  one  judgment 
against  another.  Roberts  v.  Biggs,  Bull.  N.  P.  336.  Mitchell  v. 
Oldfald,  4  Term  Rep.  123.  The  only  thing  that  has  weighed 
with  me,  is  a  doubt  whether  that  course  ought  not  to  have  been 
pursued  here.  But  in  delivering  the  opinion  of  the  court  in  Wain 
v.  Hewes,  5  Serg.  4*  Rawle,  470,  I  am  convinced  that  I  erred,  in 
supposing  that  relief  could  in  no  case  be  had,  but  after  judgment. 
This  court  possesses,  not  only  its  common  law  jurisdiction  over  the 
subject,  but,  in  virtue  of  its  chancery  powers,  the  jurisdiction  of  a 
court  of  equity,  and  may  therefore  afford  more  extensive  relief 
than  what  can  be  had  at  the  common  law:  and  there  is  beside  a 
peculiar  fitness  and 'convenience,  in  going  into  the  inquiry  at  the 
trial,  as  there  may  be  a  variety  of  facts,  such  as  the  insolvency  of 
the  plaintiff,  which  are  proper  for  the  decision  of  the  jury.  On 
general  grounds,  however,  1  am  clear  that  the  set-off  was  properly 
allowed,  and  the  rule  for  a  new  trial  must  therefore  be  dis- 
charged. 

Rule  discharged. 
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[The  opinion  of  Judge  DUNCAN,  in  the  following  case,  was  de- 
livered in  charge  to  the  jury,  at  a  Court  of  Nisi  Prius,  held  in 
March,  1826.  The  verdict  having  been  for  the  plaintiff,  a  motion 
was  made  on  behalf  of  the  defendant  for  a  new  trial,  which,  however, 
M'as  not  persisted  in.  The  importance  of  the  principles  involved  in 
the  case,  induces  the  reporters  now  to  give  it  to  the  profession. 

The  report  was  prepared  by  James  Bayard,  Esq.] 

[PHILADELPHIA,  MARCII,  1826.] 

THOMSON  against  DOUGHERTY,  tcrre-tenanf. 

A  voluntary  settlement  is  void,  as  to  debts  existing  at  the  time  it  is  made,  if  the  re- 
covery of  such  debts  be  delayed,  hindered  and  defeated  thereby  ;  and  if  it  be  set 
aside,  not  only  existing  debst,  but  all  subsequent  debts,  will  be  let  in  upon  the 
property  settled. 

If  the  party  making  a  voluntary  settlement,  be  indebted  at  the  time,  and  do  not  pro- 
vide for  such  debts  by  the  settlement,  nor  secure  them  by  mortgage,  though  he 
should  mean  afterwards  to  discharge  them,  but  the  settlement  is  made  in  con- 
templation of  future  debts,  it  is  covinous  and  void. 

If  a  party  not  indebted,  make  a  voluntary  settlement,  in  contemplation  of  future 
debts,  and  these  debts  are  connected  with  the  deed,  with  a  view  to  keep  the 
estate  in  his  family,  so  as  to  exclude  such  future  debts,  the  deed  as  to  them,  will 
be  inoperative. 

The  conveyance  of  the  whole  or  the  greater  portion  of  a  man's  real  estate,  for  the 
benefit  of  his  wife  and  children,  when  he  is  about  to  embark  in  a  new  and  hazard- 
ous business,  is  strong  evidence  of  a  fraudulent  intention. 

But  although  a  fraudulent  settlement  is  void  as  to  creditors,  it  is  valid  as  to  the  grant- 
or and  those  claiming  under  him,  and  therefore  the  estate  settled  will  not  pass  by 
a  general  assignment  for  the  benefit  of  the  grantor's  creditors,  and  consequently 
a  purchaser  at  sheriff's  sale,  under  a  judgment  against  the  grantor  obtained 
after  the  assignment,  is  entitled  to  recover,  notwithstanding  such  assignment. 

If  the  plaintiff  in  ejectment  in  whom  the  legal  title  is  vested,  in  trust  to  prosecute 
the  suit  at  the  joint  expense  of  himself  and  the  other  judgment  creditors,  to  sell 
the  property  if  recovered,  and  divide  the  proceeds  rateably  among  the  judgment 
creditors,  make  a  general  assignment  for  the  benefit  of  his  creditors,  he  is  never- 
theless entitled  to  recover. 

THIS  was  an  action  of  ejectment  brought  to  recover  possession  of  a 
house  and  lot  situate  on  the  north  side  of  Cedar  street  in  the  city  of 
Philadelphia. 

On  the  4th  of  Jlpril,  1818,  Robert  Mercer,  a  man  who  had  ac- 
quired considerable  property  by  his  own  industry,  entered  into 
partnership,  in  the  auction  business,  with  John  Steel,  who  had  re- 
ceived a  commission  of  auctioneer  from  the  governor  of  the  state. 
Steel  was  without  any  capital  and  his  credit  was  not  good.  By  the 
articles  of  co-partnership,  it  was  stipulated  that  Steel  should  with- 
in eighteen  months  pay  off  all  his  private  debts,  and  then  bring  into 
the  firm,  as  much  money  as  Mercer  should  have  therein,  over  and 
above  twenty  thousand  dollars;  and  that  until  Steel  should  make 
such  advance,  and  if  Mercer  in  the  meantime,  should  put  in  for 
the  use  of  the  firm  more  than  twenty  thousand  dollars,  he  should 
be  allowed  by  the  firm,  legal  interest  for  all  over  the  said  twenty 
thousand  dollars,  it  being  understood  that  Steel's  commission  and 
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knowledge  of  business  were  to  be  reckoned  as  equal  to  the  interest 
of  one  half  of  said  twenty  thousand  dollars. 

On  the  27th  of  April,  1S18,  Mercer,  executed  a  conveyance  of 
all  his  real  estate  in  the  city  of  Philadelphia,  including  the  pre- 
mises in  question  in  this  suit,  and  estimated  at  from  twenty  thou- 
sand to  twenty-five  thousand  dollars.  Evidence  was  given  to  show 
that  Mercer's  whole  estate,  at  that  time,  was  worth  about  forty-five 
thousand  dollars.  This  deed  of  April,  27th,  ISIS,  was  to  Eliza- 
beth Mercer,  (the  wife  of  Robert  Mercer,}  for  the  benefit  of  her- 
self and  children,  reserving  to  Robert  Mercer,  a  maintenance  for 
his  life.  This  deed  was  never  acknowledged  or  recorded. 

Steel  and  Mercer  carried  on  the  auction  business  together,  and 
Steel  became  largely  indebted  to  the  firm  of  Steel  and  Mercer, 
Mercer,  alleging  that  he  improperly  and  without  Mercer's  know- 
ledge, applied  the  funds  of  the  firm  to  his  private  purposes.  The 
firm  also  contracted  debts  with  other  persons.  Early  in  the  month 
of  November,  ISIS,  Steel  being  very  sick,  Mercer  declared  to  one 
of  the  witnesses,  that  if  Mr.  Steel  should  die  at  that  time,  he  {Mer- 
cer} would  be  ruined. 

On  the  2Sth  November,  1818,  Mercer,  conveyed  to  trustees  for 
the  benefit  of  his  wife  and  children,  the  same  property,  which  he 
had  attempted  to  convey  to  his  wife  in  April  preceding.  This  deed 
was  acknowledged  on  the  1st  of  December,  1818,  and  recorded  the 
2  5th  of  March,  1819. 

Steel  and  Mercer  continued  in  business  until  the  13th  tf  August, 
1819,  when  they  dissolved  partnership,  largely  indebted  to  various 
persons.  Several  of  the  creditors  obtained  judgments  against  the 
firm  of  Steel  and  Mercer  for  the  amount  of  their  respective  debts1, 
and  among  others  Messrs.  Grants  and  Stone,  whose  judgment  was 
dated  September  24th,  1819,  founded  on  a  debt  incurred  subse- 
quently to  the  25th  of  March,  1819.  On  this  judgment  a  fieri 
Judas  issued  returnable  to  December  Term,  1819.  Under  this 
writ  the  whole  of  the  property  mentioned  in  the  settlement  of  the 
2Sth  November,  1818,  was  levied  on  and  condemned;  and  on  the 
Sth  December  1821,  it  was  sold  by  the  sheriff  to  Edward  Thom- 
son, the  plaintiff",  who  on  the  26th  of  October,  1821,  entered  into 
an  agreement  with  some  of  the  judgment  creditors  of  Steel  and 
Mercer  to  purchase  this  property  at  sheriff's  sale  in  his  own  name, 
but  for  the  common  benefit  of  the  parties  1o  that  agreement.  Some 
of  the  debts  of  Steel  and  Mercer  originated  previously  to  the  2Sth 
November,  1818,  the  date  of  the  settlement. 

On  the  25th  August,  1819,  Mercer  made  a  general  assignment 
for  the  benefit  of  his  creditors,  and  on  the  19th  November,  1825. 
Edward  Thomson  also  made  a  general  assignment  for  the  use  of 
his  creditors. 

Under  these  circumstances,  the  defendant  claimed  under  the  set- 
tlement of  the  28th  November,  ISIS. 

Binney  and   Chauncey,  for  the  plantiff,  contended  that    this 

VOL.  sir.  3  L 
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settlement  was  void  as  against  creditors,  and  argued — 1st,  That 
every  voluntary  settlement,  as  against  existing  debts,  is  void;  and 
if  void  as  against  such,  and  set  aside,  all  subsequent  debts  are  let  in, 
and  it  is  void  as  to  them.  And  2d,  That  voluntary  settlements  are 
void  as  against  subsequent  creditors  in  the  following  cases: 

1st.  Where  the  party  is  so  much  indebted  at  the  time  as  to  raise 
a  presumption  of  fraud;  or 

2d.  Where  not  being  indebted,  he  makes  the  settlement  \vith  an 
intention  to  contract  debts;  or, 

3d.  Where,  from  the  whole  transaction,  it  appears  to  be  with 
intent  to  defraud  creditors. 

These  principles  they  applied  to  the  settlement  by  Mercer  on 
his  wife  and  childern,  and  insisted  that  the  burden  of  showing  that 
the  creditor  was  solvent,  and-  did  not  intend  to  defraud,  is  upon 
those  claiming  under,  the  settlement,  when  it  is  shown  that  the 
grantor  was  indebted  at  the  time  of  the  voluntary  conveyance. 

Duane,  Kittera,  and  J.  Sergeant,  for  the  defendant,  maintain- 
ed that  the  settlement  was  valid,  and  insisted, 

1st.  That  a  voluntary  settlement  is  good  if  the  grantor  be,  at 
the  time,  in  solvent  circumstances,  as  Mercer  without  doubt  was  on 
the  28th  of  November,  1818. 

2d.  That  there  was  no  fraud,  because  Mercer  did  not  intend  to 
contract  debts  largely,  but  was  entering  on  a  prosperous  business, 
and  had  a  right  to  set  apart  something  for  his  family. 

3d.  That  if  a  voluntary  conveyance  be  void,  it  is  only  so  against 
creditors  at. the  time,  and  not  against  subsequent  ones,  especially 
if  the  debt  is  contracted  after  the  recording  of  the  deed,  which  is 
notice  to  all  the  world.  And, 

4th.  That  the  plaintiff,  claiming  under  a  subsequent  creditor, 
could  not  recover. 

The  defendant's  counsel  further  contended,  that  the  plaintiff 
could  not  recover,  even  if  the  conveyance  of  the  28th  of  November, 
1818,  were  held  fraudulent  and  void.  1st.  Because,  if  the  volun- 
tary settlement  was  void,  the  property  passed  under  Mercer's  ge- 
neral assignment  for  the  benefit  of  his  creditors:  and,  2d.  Because 
the  plaintiff's  interest,  (if  he  had  any,j  had  passed  to  his  assignees 
under  the  assignment  of  the  19th  ol  November,  1825. 

The  plaintiff's  counsel  replied  to  the  first  of  these  objections, 
that  the  property  did  not  pass  to  Mercer's  general  assignees — 1st. 
Because  it  was  his  clear  intention  not  to  pass  it  to  them:  and,  2d. 
Because  he  was  not  competent  to  pass  it,  the  settlement  being 
good  against  him,  though  void  as  against  creditors:  and,  to  the  se- 
cond, that  the  plaintiff's  assignment  could  not  prevent  the  settle- 
ment of  the  question.  1st.  Because  he  was  still  entitled  to  a  ver- 
dict for  damages  and  costs:  and,  3d.  Because  the  property  did  not 
pass  to  the  assignees  of  Thomson,  he  being  a  mere  trustee  under 
the  agreement  of  the  2Gth  of  October,  1821,  for  the  benefit  of  the 
creditors;  and  the  court  could  not  construe  his  general  assignment 
so  as  to  make  it  a  violation  of  his  trust. 
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After  argument  by  counsel,  the  following  charge  was  delivered 
to  the  jury  by 

DUNCAN,  J.  The  value  of  the  property,  though  considerable, 
sinks  into  insignificance,  when  compared  with  the  importance  of 
the  principles  involved  in  this  case.  We  may  all  feel  compassion 
for  the  family  of  this  unfortunate  debtor,  the  earnings  of  whose 
long  and  laborious  life  may  be  swept  away  by  one  disastrous  con- 
nexion, the  continuance  of  but  a  few  months.  Yet  a  just  reflection, 
will  satisfy  us  that  an  adherence  to  firm  and  settled  rules  will  more 
promote  the  general  welfare,  and  the  happiness  of  families,  than 
bending  to  each  particular  case  of  hardship.  The  laws  ought  not 
to  be  so  framed,  or  so  construed  as  to  lead  men  into  temptation, 
but  so  that  they  should  be  induced,  by  affection  for  their  families, 
to  tread  the  sure  and  beaten  track  of  business,  which  they  under- 
stand, rather  than  to  soar  aloft  in  the  regions  of  speculation;  and 
not  to  venture  in  specious  and  hazardous  undertakings,  of  the  dan- 
ger of  which  they  are  ignorant:  by  allowing  them,  while  they  are 
climbing  the  ladder  and  their  heads  grow  dizzy,  and  they  find  they 
are  falling,  to  make  a  feather  bed  on  which  they  may  fall  lightly; 
and,  under  the  plea  of  affection  for  their  wives  and  children,  take 
away  the  beds  from  under  the  wives  and  children  of  their  cre- 
ditors. 

I  do  not  mean  to  detain  the  jury  by  a  minute  recapitulation  of 
the  evidence,  nor  to  examine  the  result  of  the  accounts  between 
Steel  and  Mercer,  at  different  periods  of  the  partnership.  Certain 
it  is,  they  failed,  and  that  there  is  a  large  deficit.  John  Steel, 
cither  a  falling  or  a  fallen  man,  was  appointed,  some  time  in  the 
year  1818,  to  the  office  of  an  auctioneer.  He  was  without  capital 
and  without  credit:  to  carry  on  the  auction  business,  in  the  manner 
in  which  it  is  conducted,  required  both;  and,  in  an  evil  hour  for 
himself  and  his  family,  Robert  Mercer,  whose  credit  was  good 
and  his  property  considerable,  acquired  by  small  earnings,  great 
labour,  and  great  economy,  was  tempted  to  become  his  partner. 
He  is  represented  as  a  man  without  any  experience,  or  knowledge 
to  fit  him  for  such  a  connexion.  His  personal  property  you  have 
had  some  account  of — it  was  considerable.  His  productive  real 
estate  in  this  city,  consisting  of  houses  and  lots,  was  estimated  at 
a  sum  exceeding  twenty  thousand  dollars. 

On  the  4th  of  April,  1818,  articles  of  partnership  were  entered 
into  between  Steel  and  Mercer.  Steel's  capital  was  the  value  of 
his  commission.  Mercer  was  to  bring  in  twenty  thousand  dollars, 
ten  thousand  dollars  of  which  were  to  be  equivalent  to  Steel's 
commission.  Nearly  contemporaneous  with  this,  on  the  27th  of 
tftpril,  Mercer  conveyed  his  real  estate  to  his  wife,  securing  to 
himself  a  maintenance  thereout  for  life.  This  conveyance,  though 
executed,  was  not  acknowledged,  delivered,  or  recorded.  As  an 
effective  instrument,  it  cannot  operate.  A  little  more  than  six 
months  had  gone  round,  when,  between  the  10th  and  15th  of  No- 
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vember,  Mercer  discovered  his  danger  from  this  connexion,  and 
communicated  to  a  friend  his  apprehension  of  ruin  from  Steel's 
large  debts  to  the  firm,  if  Steel  should  riot  recover  from  his  then 
indisposition.  He  said  Samuel  Steel,  his  partner's  brother,  had 
promised  on  the  arrival  of  a  cargo  his  brother  expected  from  Eng- 
land, to  pay  or  lessen  the  balance  due  to  the  firm.  And,  on  the  28th 
of  November,  1S18,  Mercer  made  the  settlement  on  his  wife  and 
two  daughters,  of  all  his  real  estate  in  the  city,  by  a  conveyance  to 
trustees  for  the  use  of  his  wife  during  life,  and  then  for  the  use  of 
his  two  daughters,  Mary  and  Jane  Dalzell ;  and,  in  case  of  their 
death  without  issue,  remainder  to  his  own  right  heirs.  In  De- 
cember, 1818,  the  trustees  accepted,  and  on  the  25th  of  March, 
1819,  this  conveyance  was  recorded.  Before  the  execution  of 
this  deed,  Steel  and  Mercer  had  contracted  large  debts  with  War- 
der and  Brothers,  Job  Thoburn,  whom  the  Bank  of  Pennsylvania 
represents,  and  James  C.  Thomson,  (J.  C.  Thomson  has  trans- 
ferred his  debt  to  the  plaintiff:)  all  of  which  were  unsatisfied. 
They  also  contracted  subsequent  debts  to  a  large  amount. 

From  September,  1819,  to  March,  1820,  judgments  were  ob- 
tained by  some  of  these  creditors.  Among  others,  Grants  and 
Stone,  whose  debt  was  contracted  subsequently  to  the  deed  of  set- 
tlement, obtained  a  judgment  on  the  19th  of  December,  1819,  on 
which  a  fieri  facias  issued  to  December,  1819,  and,  among  other 
property,  the  house  and  lot  in  question  were  .levied  on  and  con- 
demned, and,  on  the  26th  of  October,  1821,  an  arrangement  was 
entered  into  between  the  judgment  creditors,  Warder  and  Bro- 
thers, The  Bank  of  Pennsylvania,  Bethune  and  Co.,  James  C. 
Thomson  and  Edward  Thomson,  that  the  plaintiff  should  buy  in 
the  property  at  sheriff's  sale  for  the  use  of  creditors — should  carry 
on  a  suit,  and  if  it  was  recovered  should  sell  the  property  and  di- 
vide the  proceeds,  after  deducting-  all  charges,  rateably,  to  these 
judgment  creditors.  On  this  execution  and  levy,  a  sale  was  made 
to  Edward  Thomson,  January  22d,  1822,  for  two  hundred  and 
seventy-five  dollars,  to  whom  the  sheriff  conveyed  by  deed  ac- 
knowledged the  19th  of  August.  In  1819  Steel  and  Mercer 
stopped  payment,  and,  on  the  25th  of  August,  1819,  Mercer 
made  a  general  assignment  for  the  use  of  his  creditors,  excluding 
Warder  and  Brothers. 

Some  months  previous  to  this,  he  had  transferred  certain  shares 
of  stock  standing  in  his  name  on  the  books  of  the  Farmers  and 
Mechanics'  Bank,  the  Schuylkill,  Commercial,  and  Mechanics' 
Banks,  to  his  daughters,  who  afterwards  transferred  to  his  general 
assignees. 

On  the  9th  of  March,  1820,  Mercer  obtained  the  benefit  of  the 
insolvent  debtors'  acts,  and  in  November,  1825,  Edward  Thom- 
son, the  plaintiff,  failed,  and  made  a  general  assignment  for  the 
benefit  of  his  creditors. 

It  will  be  observed,  that  both  plaintiff  and  defendant  draw 
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their  title  from  the  same  source — the  plaintiff,  contending,  that 
the  post-nuptial  settlement  made  by  Robert  Mercer,  is  fraudulent 
and  void  as  to  creditors;  while  the  defendant  contends  that  it  is  a 
bona  fide  and  valid  settlement,  made  and  recorded  before  the 
judgment  on  which  the  sale  is  made;  and  that,  if  it  is  held  to  be 
void,  the  general  assignment  for  the  use  of  his  creditors,  being 
likewise  before  the  judgment,  must  prevail;  and,  lastly,  if  this 
should  fail,  Thomson  cannot  recover  the  possession,  as  the  title  is 
not  now  in  him,  but  in  his  general  assignees. 

The  first  question  then  "is — shall  the  settlement  of  November 
28th,  1819,  stand  against  the  sale  to  the  judgment  creditors?  And 
if  it  is  not  held  to  be  void,  the  plaintiff  has  no  foundation  to  stand 
upon.  The  inquiry  demands  our  most  attentive  consideration.  The 
settling  of  the  facts  you  will  not  perhaps  find  difficult;  and  although 
no  case  has  occurred  in  this  state,  in  which  the  doctrine  of  post- 
nuptial settlements  has  been  considered,  I  do  not  think  the  law  of 
the  case  one  of  great  difficulty,  or  one  on  which  the  judgment  can 
hesitate.  I  may  be  mistaken  in  the  opinion  I  have  formed;  but,  if 
I  am,  I  am  very  much  mistaken;  and  no  party  will  suffer  from  the 
mistake,  for  I  will  put  the  opinion  in  such  a  form,  as  that  the 
whole  may  undergo  a  review  by  the  court  in  bank. 

I  will  endeavour  to  follow  sure  guides,  and  adhere  to  principles 
well  settled  in  American  courts,  and  by  judges  of  our  country  not 
surpassed  in  any  country — Chief  Justice  MARSHALL,  in  Sexton  v. 
Wheaton,  8  Wheat.  229,  Mr.  Justice  WASHINGTON,  in  Oilman 
v.  Bank  of  North  America,  and  in  Lessee  of  Ridgway  v.  Under- 
wood, Whart.  Dig.  291.  pi.  24,  Chief  Justice  KENT,  in  Reed  v. 
Livingston,  8  Johns.  Ch.  372,  and  Anderson  v.  Roberts,  IS 
Johns.  526,  and  Chief  Justice  SPENCER;  and  these  eminent  men 
have  reviewed  all  the  earlier  authorities. 

I  cannot  agree  that  there  is  any  thing  so  peculiar  to  Pennsyl- 
vania as  to  distinguish  her  from  other  states,  or  that  their  deci- 
sions have  in  them  any  thing  local.  The  same  common  law  and 
the  same  statute  law  govern — the  statutes  of  Elizabeth  have  been 
adopted — they  are  our  own,  and  for  myself,  if  I  were  to  express 
my  own  private  opinion,  it  is,  that  these  decisions  have  gone  to 
the  utmost  length  allowable  in  favour  of  voluntary  settlements. 

As  to  the  deed  being  recorded,  I  do  not  think  it  changes  the 
law  of  the  case,  for  there  was  no  change  of  possession.  If  this 
deed  is  good,  it  does  not  take  effect  from  the  recording,  but  by  re- 
lation to  the  date.  If  it  was  void,  then  the  recording  would  not 
make  it  good.  The  cases  in  New  York  and  the  District  of  Co- 
lumbia were,  where  there  was  a  law  requiring  registry.  So  there 
is  in  parts  of  England — Middlesex  and  York  are  register  coun- 
ties; and  I  do  not  know  that  it  has  been  held  to  make  any  differ- 
ence. The  settlement  was  good  on  the  28th  of  November,  181S, 
or  void.  If  good,  the  registry  in  March  could  not  make  it  better? 
and,  if  fraudulent,  then  the  registry  could  not  make  it  good.  The 
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deed,  if  void,  is  void  at  law,  and  requires  not  the  interposition  of 
a  Court  of  Chancery  to  set  it  aside. 

It  is  a  conveyance  of  the  absolute  power  which  a  man  has  over 
his  own  property,  that  he  may  make  any  disposition  of  it  which 
does  not  interfere  with  the  existing  rights  of  others;  and  such  dis- 
position, if  it  be  fair  and  real,  will  be  valid.  The  limits  on  this 
power  are  only  such  as  are  prescribed  by  law;  and,  to  allow  a  man 
less  than  this,  would  be  to  deny  to  him  the  power  of  disposing  of 
his  own,  according  to  his  good  will  and  pleasure.  But  no  man 
has  such  a  power  over  his  own  property  as  to  defeat  his  creditors, 
unless  for  consideration — which  blood  is  not.  The  common  law, 
as  now  understood,  would  not  suffer  this,  but  the  statute  13  Eliz. 
ch.  5,  declares  all  deeds  in  fraud  of  creditors  to  be  null  and  void, 
and  subjects  the  parties  to  such  fraud  to  certain  penalties  and  for- 
feitures; and  of  this  statute  it  has  been  always  said,  that  it  cannot 
receive  too  general  a  construction,  or  be  too  much  extended  in  sup- 
pression of  fraud.  Cowp.  434.  8  Rep.  82.  2  *fltk.  405. 

The  object  of  the  legislature  was,  to  protect  creditors  from  those 
frauds  which  are  frequently  practised  by  debtors,  under  the  pre- 
tence of  discharging  a  moral  obligation.  But  the  statute  anxiously 
exempts  from  such  imputation  the  bond  fide  discharge  of  a  moral 
duty.  It  does  not  therefore  declare  all  voluntary  conveyances,  but 
all  fraudulent  conveyances  to  be  void;  and,  whether  the  convey- 
ance be  fraudulent  or  not,  is  declared  to  depend  on  the  considera- 
tion being  good  and  bona  fide. 

The  inquiry  is,  what  shall  be  deemed  a  good  consideration,  and 
what  is  intended  by  requiring  in  a  conveyance  such  consideration 
to  be  bona  fide?  Blood,  natural  love,  and  affection,  are  good  con- 
siderations; and  a  gift  on  such  considerations  will  prevail,  unless  it 
break  in  upon  the  rights  of  others.  But  if  it  does  break  in  upon 
such  rights,  it  is  equally  clear  it  ought  to  be  set  aside.  If  there- 
fore a  man,  being  indebted,  convey  to  the  use  of  his  wife  and  chil- 
dren, such  conveyance  is  within  the  statute,  for  although  the  con- 
sideration be  good,  it  is  not  bona  fide  ;  that  is,  the  circumstances 
of  the  grantor  make  it  inconsistent  with  that  good  faith  which  is 
due  to  the  creditors. 

It  is  an  obvious  consequence,  that  if  a  man  who  is  indebted  con- 
veys away  his  estate,  and  defeats  the  existing  debts,  this  is  fraudu- 
lent; but  it  would  likewise  follow,  that  if  he  is  not  indebted,  and 
makes  a  voluntary  conveyance  to  a  child,  without  particular  evi- 
dence or  badge  of  fraud  to  defeat  subsequent  creditors,  that  will  be 
good.  But  if  there  be  any  mark  of  fraud  or  intention  to  defeat 
subsequent  creditors,  that  will  make  it  void. 

If  a  man,  indebted,  were  allowed  to  divest  himself  of  his  pro- 
perty, in  favour  of  his  wife  and  children,  his  creditors  would  be 
defrauded;  but  if  a  man  could  not,  not  being  indebted,  because  by 
possibility  he  might  afterwards  become  indebted,  it  would  prevent 
ft  father  from  making  a  provision  for  his  child.  But  the  being,  in- 
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debted  is  not  the  only  badge  of  fraud:  the  transaction  may  be 
chargeable  with  such  circumstances,  as  will  raise  the  presumption 
of  fraud.  Among  these  circumstances,  is  the  gift  of  conveyance — 
a  gift,  be  it  of  the  whole,  or  the  quarter  part  of  a  man's  property. 
Such  conveyance  would  be  presumed  to  be  fraudulent,  for  no  man 
can  voluntarjly  divest  himself  of  all,  or  the  most  of  what  he  has, 
without  being  aware  that  future  creditors  will  suffer  by  it. 

Now  here  is  not  only  the  fact  of  actual  indebtedness  at  the  time 
existing,  to  be  defeated  if  the  voluntary  settlement  stands,  but  a 
settlement  made  when  the  grantor  had  engaged  in  a  business  which 
would  necessarily  involve  him  in  future  debts.  How  far  it  was 
divesting  himself  of  the  most  of  what  he  had,  the  jury  will  judge. 

I  have  examined  with  care,  not  only  the  English  authorities, 
but  the  American  decisions,  and  have  come  to  the  following  con- 
clusions: 

1st.  Where  there  is  a  voluntary  settlement,  and  indebtedness  at 
the  time,  and  the  recovery  of  these  debts  is  delayed,  hindered,  or 
defeated,  that  such  settlement  is  fraudulent  and  void,  and  that  the 
avoidance  of  it,  on  account  of  such  indebtedness,  lets  in  the  subse- 
quent creditors  on  the  property  to  satisfy  their  debts.  If  the  sale 
has  been  made  under  Warder's,  or  Thoburn's,  or  James  C.  Thom- 
son's judgment,  and  there  were  antecedent  debts  and  judgments, 
it  could  not  be  argued  but  that  then  the  purchaser  would  hold  the 
property;  and  that  the  proceeds  of  the  sale  would  go  in  discharge 
of  the  judgments,  not  with  relation  to  whether  they  were  ante-nati 
or  post-nati  debts,  but  with  relation  to  the  time  of  the  judgments. 
No  voluntary  post-nuptial  settlement  was  ever  permitted  to  affect 
an  existing  debt,  and  this  is  the  language  of  all  the  cases.  And  I 
consider  it  as  an  undeniable  position,  that  subsequent  creditors  are 
let  in,  where  the  settlement  was  made  in  contemplation  of  future 
debts;  or  where  it  is  requisite  to  interfere,  and  set  aside  the  set- 
tlement in  favour  of  prior  creditors;  or  where  the  subsequent  cre- 
ditors can  impeach  the  settlement  as  fraudulent  by  reason  of  the 
prior  indebtedness.  Chief  Justice  SPENCER,  in  Anderson  v.  Ro- 
berts, 18  Johns.  526,  states  it  as  an  undeniable  proposition,  that 
the  statute  of  13  Eliz.  protects  creditors  whose  debts  accrue  sub- 
sequent to  the  fraudulent  conveyance,  equally  as  thos*e  whose  debts 
were  due  when  it  was  made,  and  states  that  he  cannot  perceive 
the  least  difference  between  a  conveyance  to  defraud  subsequent 
purchasers,  and  a  conveyance  to  defraud  subsequent  creditors. 
Hence,  if  the  jury  find  a  prior  indebtedness,  and  any  of  that 
class  of  creditors  "is  defeated  by  the  settlement,  then  my  opinion 
is,  that  the  property  conveyed  is  to  be  considered  as  part  of  the 
estate  of  the  debtor  for  the  benefit  of  his  creditors.  I  know 
of  no  mid-way.  When  a  statute  declares  a  matter  void,  it  thrusts 
all  to  destruction  like  a  tyrant;  while  the  common  law,  like  a 
nursing  father,  makes  that  void  where  the  fault  is,  and  preserves 
the  rest.  And  my  opinion  is,  that  if  the  jury  find  any  of  these 
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debts  due,  the  whole  is  thrown  into  assets,  and  the  subseqnent 
creditorsare  let  in.  This,  perhaps,  would  dispose  of  the  whole 
ease;  for  I  think  the  principle  as  well  settled  as  any  rule  of  pro- 
perty can  be,  and  if  it  has  not  been  settled  in  this  state,  it  is 
high  time  it  should  be,  and  that  it  should  be  known  to  be  the  law 
of  the  land. 

2d.  If  the  party  was  in  debt  at  the  time,  and  the  debts  were  not 
provided  for  by  the  settlement,  nor  secured  by  mortgage,  though 
the  grantor  should  afterwards  mean  to  discharge  the  debts,  but 
made  the  settlement  in  contemplation  of  future  debts;  then  I  am  of 
opinion,  the  settlement  is  covinous  and  void. 

3d.  If  the  party  was  not  in  debt  at  the  time,  but  made  the  set- 
tlement with  a  view  to  future  debts,  and  these  debts  are  connected 
with  the  deed  of  settlement,  and  with  a  view  to  keep  the  estate  in 
his  family,  to  fence  out  the  debts  so  contracted  and  secure  the  estate 
to  his  family,  and  the  jury  so  find  it  from  the  whole  circumstances, 
this  is  a  badge  of  fraud,  and  will  render  the  deed  inoperative  as  to 
such  creditors.  When  I  speak  of  indebtedness,  I  do  not  mean 
that  class  of  small  debts  for  family  expenses,  or  other  causes  which 
almost  every  man  occasionally  owes.  For  these  I  would  hold  that 
a  conveyance  to  a  child  by  a  parent  in  prosperous  circumstances, 
unembarrassed,  and  if  the  conveyance  be  a  reasonable  provision 
for  a  child,  leaving  sufficient  funds  unincumbered,  for  the  payment 
of  his  debts,  but  which  afterwards  were  dissipated,  would  be  good. 
But  if  the  grantor  be  an  embarrassed  man,  and  the  gift  be  an  un- 
reasonable one,  the  bulk  of  his  property,  leaving  a  scanty  provi- 
sion for  the  payment  of  his  debts,  the  conveyance  will  be  void. 
There  is  a  case  not  cited,  which  I  refer  to  for  its  sound  sense  and 
just  discrimination — Partridge  et  Ux.  v.  Gopp  et  #/.,  Ambler, 
599 — where  Lord  NORTHINGTON  decided,  that  the  statute  of  Eliz. 
extended  to  all  gifts.  Mr.  Wilbraham  seemed  to  think  the  Chan- 
cellor laid  the  position  down  too  largely,  that  a  parent  could  not 
then  make  any  present  to  his  child,  without  its  being  liable  to  be 
taken  away  by  creditors;  and  therefore  asked  the  Chancellor  for 
the  information  of  the  Bar,  whether  he  did  not  mean  to  confine  it 
to  the  circumstances  of  the  case?  to  which  the  Chancellor  answered, 
that  a  fraudulent  intent  is  to  be  collected  from  the  magnitude 
and  value  of  the  gift.  So  here  it  is  for  the  jury's  consideration, 
and  worthy  of  all  their  consideration,  whether  this  was  or  not  a 
settlement  so  unusual,  so  unreasonable,  as  that  its  very  magnitude 
and  extent  convince  them  that  it  was  not  a  bona  fide  transaction 
— a  transaction  in  good  faith,  while  the  grantor  was  already  in- 
debted, and  carrying  on  a  business  which  would  notoriously  in- 
volve him  in  future  debts. 

In  my  mind  it  is  a  strong  badge  of  fraud,  when  a  man  embarks 
in  a  perilous  adventure  in  which  he  has  already  involved  himself 
in  debt,  and  which,  from  its  very  nature,  must  involve  him  in  fu- 
ture debts,  for  such  a  man  to  settle  the  bulk  of  his  estate  on  his 
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wife  and  children.  And  where  a  man  makes  a  first  imperfect  deed 
of  settlement  before  debts  are  contracted,  and  a  few  days  after- 
wards engages  in  an  untried,  unknown,  hazardous  business  with  a 
falling  man,  and  where  the  debts  are  contracted  immediately  af- 
terwards, it  is  strong  ground  of  suspicion;  but  it  is  stronger  and 
ranker  still,  if,  before  he  completes  the  settlement,  he  does  it  un- 
derstanding and  believing  that  these  debts  will,  bring  ruin  on  his 
fortune,  and  under  that  apprehension  makes  the  settlement,  and 
goes  on  plunging  himself  deeper  and  deeper  in  debt:  and  if,  from 
all  these  circumstances,  the  jury  find  this  to  exist  in  this  case, 
fraud  is  to  be  inferred.  This  does  not  trench  on  the  general  dqf- 
trine,  that  a  voluntary  conveyance  by  a  man,  not  indebted  at  the 
time,  to  his  child,  if  it  be  a  real,  bona  fide  act,  is  valid.  But  I 
cannot  think  that  a  conveyance  of  a  man's  whole  real  estate,  or 
what  forms  so  great  a  portion  of  all  he  is  worth,  to  his  wife  and 
children,  if  it  has  an  eye  to  future  debts,  and  is  made  in  anticipa- 
tion of  ruin,  and  to  put  his  family  out  of  danger,  though  it  endan- 
gers his  creditors,  and  that  anticipation  turns  out  to  be  a  just  one, 
and  the  subsequent  creditors  are  defeated  of  their  just  debts  by 
this  provision,  is  a  bona  fide  conveyance.  If  circumstances  show 
there  was  an  intention  to  defeat  such  future  contemplated  debts, 
that  a  provision  for  wife  and  children  shall  stand  against  such 
creditors,  cannot  be  the  law.  I  think  this  principle  is  fairly  to  be 
deduced  from  Sexton  v.  WTieaton,  8  Wheat.  229,  where  Chief 
Justice  MARSHALL  decided  that  a  post-nuptial  settlement  on  a  wife 
and  children,  by  a  man  who  was  not  indebted  at  the  time,  was 
valid  against  subsequent  creditors,  and  that  the  statute  does  not 
apply  to  subsequent  creditors,  if  the  conveyance  be  not  made  with 
a  fraudulent  intent.  What  circumstances  will  prove  such  fraudu- 
lent intent,  is  for  the  jury;  but  it  is  the  duty  of  the  court  to  instruct 
the  jury  from  what  circumstances  they  may  infer  it.  And,  in  that 
case,  the  Chief  Justice  purged  it  of  all  fraudulent  matter,  and,  in 
order  to  do  so,  laid  great  stress  on  the  fact  that  it  appeared — at  the 
date  of  the  execution  of  the  deed,  the  grantor  had  no  view  to 
trade,  and  that  although  his  failure  was  not  very  remote  from 
the  date  of  the  deed,  yet  the  debts  and  the  deed  could  in  no 
manner  be  connected  with  each  other;  they  were  as  distinct  as 
if  they  were  a  century  apart.  What  was  said  by  WASHINGTON, 
J.,  in  Ridgwayv.  Underwood,  has  a  strong  application  to  the  pre- 
sent case.  "If  the  grantor  incur  debts  immediately,  or  so  soon 
afterwards  as  to  warrant  a  presumption,  that  the  conveyance  was 
made  in  contemplation  of  such  future  indebtedness,  fraud  may  be 
inferred."  How  is  the  case  here?  Do  you  believe  that  the 
settlement  was  made  with  a  view  to  the  danger  of  the  trade  in 
which  he  was  engaged  ?  Do  you  believe  there  is  a  connexion  be- 
tween the  debts  and  the  settlement,  and  that  this  settlement  was 
made  to  fence  out  the  debts  existing,  as  well  as  those  which  after- 
wards might  be  incurred  ?  If  you  do,  then  this  is  evidence  of  a 
VOL.  xir.  3  M 
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fraudulent  intent;  a  look-out  for  breakers;  a  desire  to  provide  for 
his  wife  and  children,  while  he  endangered  his  safety, — let  what 
would  befal  his  creditors. 

In  case  of  prior  indebtedness,  that  circumstance  raises  a  suspi- 
cion of  fraud,  which  may  be  repelled  as  to  subsequent  creditors, 
by  showing  that  they  are  provided  for  by  the  settlement  or  secured 
by  mortgage.  Subsequent  creditors  may  impeach  the  settlement, 
by  showing  antecedent  debts  sufficient  to  afford  evidence  of  a 
fraudulent  intent.  For,  as  on  the  one  hand,  an  antecedent  debt, 
however  small  or  trifling,  is  not  sufficient  to  make  the  settlement 
void  as  to  others;  so,  on  the  other  hand,  the  subsequent  creditor 
is  not  obliged  to  prove  that  the  party  was  absolutely  insolvent. 

If  one  fact  is  found  by  the  jury — debts^o  a  considerable  amount 
before  the  settlement — no  provision  for  the  payment  of  those  debts, 
and  that  the  settlement  would  defeat  their  recovery; — it  will  re- 
lieve them  from  all  further  investigation;  for  the  law  making  the 
settlement  void  as  to  the  antecedent  debts,  lets  in  the  subsequent 
creditors  on  the  estate  conveyed.  If  the  settlement  is  void  as  to 
one  set  of  creditors,  it  is  void  as  to  all. 

If  the  jury,  for  any  of  these  reasons,  find  the  settlement  fraud- 
ulent, then  my  present  opinion  is,  that  the  plaintiff  is  entitled  to 
recover,  notwithstanding  the  subsequent  general  assignment.  It 
is,  however,  in  some  degree,  a  new  question,  and  has  presented 
difficulties;  but  I  lay  down. this  as  the  law.  As  to  the  creditors,  the 
fraudulent  assignment  is  void,  but  the  estate  does  not  revest  in  the 
grantor.  It  is  good  as  against  him,  and  all  claiming  under  him. 
The  estate  was  out  of  him,  except  quoad  the  creditors.  The  grant 
cannot  be  repealed  by  him,  the  property  passed  from  him;  who- 
ever else  it  was  in,  it  was  not  in  him.  If  this,  instead  of  an  eject- 
ment, had  been  a  bill  in  chancery,  and  the  chancellor  had  decreed 
the  settlement  void  as  to  the  creditors,  the  general  creditors  would 
come  in  on  the  estate;  but  judgment  creditors  would  come  in  first, 
according  to  the  priority  of  their  judgments.  A  creditor,  with  us, 
has  no  other  mode  of  testing  the  validity  of  the  settlement  than  by 
sale  on  execution.  The  general  assignees  do  not  stand  as  purcha- 
sers for  a  valuable  consideration  from  the  grantor.  I  think  the 
grantor  had  nothing  to  convey,  nor  any  power  over  the  premises. 
He  had  no  jus  disponendi. 

There  can  be  no  doubt  but  a  purchaser  at  sheriff's  sale  under  a 
judgment,  is  entitled  to  all  the  benefit  of  the  statute  against  fraud- 
ulent conveyances.  It  is  very  different  from  a  case  of  bankruptcy, 
for  there  the  estate  vests  in  the  assignees  by  relation  from  the  act 
of  bankruptcy,  which  is  the  fraudulent  conveyance,  and  therefore 
it  is  responsible  to  the  whole  body  of  creditors.  They  can  impeach 
transactions,  which  the  bankrupt  himself  could  not.  Nor  do  the 
cases  in  the  Chancery  Reports  prove  any  thing.  It  is  certain,  that 
a  subsequent  voluntary  conveyance  for  the  use  of  creditors,  will 
prevail  over  an  assignment  purely  voluntary.  This  appears  to  me 
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ought  to  be  the  law  and  reason  of  the  thing; — but  it  is  supported 
by  direct  authority.  In  Anderson  v.  Roberts,  before  referred  to, 
Chief  Justice  SPENCER  remarks,  "  What  becomes  of  the  estate, 
and  in  whom  is  it  vested,  after  a  conveyance  made  to  defeat  exist- 
ing creditors,  or  those  who  became  creditors  subsequent  to  the 
fraudulent  conveyance  ?  As  against  the  grantor  the  conveyance  is 
effectual.  Subsequent  creditors  having  no  debts  due  at  the  time, 
the  possibility  of  their  having  debts  cannot  prevent  the  convey- 
ance from  taking  effect  Those  creditors  whose  debts  are  due,  if 
they  have  obtained  judgment,  and  acquired  a  lien,  have  gained  no 
vested  interest  in  the  land,  and  they  may  be  paid  without  resort 
to  the  land  fraudulently  conveyed.  The  fee  is  not  in  anyone,  and 
the  inevitable  conclusion  is,  that  the  legal  title  has  vested  in  the 
fraudulent  trustee,  subject  tp  be  divested,  if  the  creditors  see  fit  to 
call  in  question  the  fraudulent  conveyance,  and,  after  the  creditor 
has  prevailed,  to  take  in  execution  the  land  thus  fraudulently  con- 
veyed." The  estate  is  not  void,  the  conveyance  is  not  an  absolute 
nullity,  for  no  deed  can  be  pronounced  utterly  void  in  a  legal  sense, 
which  is  valid  as  to  some  purpose — but  voidable — voidable  by  the 
creditors — voidable  by  proceeding  to  judgment  and  sale,  but  not 
voidable  by  the  grantor  himself.  The  grantor  could  not  avoid  it 
by  his  own  voluntary  act. 

I  think  there  is  sure  foothold  here,  without  having  recourse  to 
the  intention  of  the  grantor  in  making  the  general  assignment,  and 
the  assignees  have  never  claimed  it  by  that  assignment,  and  never 
took  any  measures  to  avoid  the  settlement. 

As  to  the  objection  with  respect  to  the  sacrifice  of  property  and 
the  hardship  on  other  creditors,  who  do  not  come  in  for  any  thing 
on  the  sale,  it  comes  with  an  ill  grace  from  those  claiming  under 
a  void  settlement,  to  complain  of  a  sacrifice  occasioned  by  the 
cloud  on  the  title  proceeding  from  their  own  act.  And,  as  to  the 
creditors,  who  have  not  pursued  their  claims  and  do  not  come 
in,  it  is  their  own  neglect:  they  have  not  taken  legal  measures  to 
recover  the  debts,  and  there  is  no  peculiar  hardship,  but  a  loss 
arising  from  their  own  want  of  vigilance  and  attention  to  their 
own  concerns. 

Nor  do  I  think  the  situation  of  Mercer ,  as  to  those  debts  contract- 
ed by  his  partner  in  bad  faith  and  against  express  stipulation,  can 
affect  either  the  creditors  or  the  purchaser  at  sheriff's  sale.  The 
honesty  of  a  partner  is  a  risk  every  man  runs  who  enters  into 
partnership,  and  which  has  ruined  many.  It  may  have  been  a 
reason  with  Mercer  to  secure  his  property  from  some  debts, — it  is 
some  palliation  in  a  moral  view,  but  is  no  justification.  These 
debts  cannot  be  questioned  in  this  action.  They  were  reduced  to 
judgments;  they  are  the  debts  of  Mercer,  for  the  payment  of  which 
his  property  was  bound  by  the  judgments.  We  have  nothing  to 
do  with  either  his  knowledge  or  ignorance  of  these  debts. 

As  to  the  effect  of  the  plaintiff's  general  assignment  for  the  use 
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of  his  creditors  on  the  eve  of  the  trial,  it  would  have  been  more 
difficult  to  raise  the  objection  as  to  his  right  to  recover  the  posses- 
sion, in  a  country  where  there  was  a  court  of  chancery;  but  here 
ejectment  may  be  brought  by  cestui  que  trust,  or  he  may  use  the 
name  of  his  trustee.  If  he  uses  the  name  of  his  trustee,  our  courts 
would  not  suffer  him  to  discontinue  or  release;  but  courts  of  com- 
mon law  do  not  in  other  countries  discuss  or  decide  on  equitable 
titles, — here  we  always  do.  I  doubt,  however,  whether  in  a  court 
of  common  law,  they  would  suffer  a  mere  nominal  party  to  discon- 
tinue or  release.  I  think  they  would  protect  the  cestui  que  trust's 
interest,  so  as  to  prevent  the  nominal  party  from  executing  a  re- 
lease. They  will  not  suffer  a  nominal  lessee,  in  an  action  for  mesne 
profits,  after  recovery  in  ejectment  to  release. 

Edward  Thomson  was  trustee  for  a  particular  purpose,  to  buy 
in  at  sheriff's  sale,  to  prosecute  the  suit  at  the  joint  expense  of  the 
judgment  creditors,  to  sell  the  property,  if  recovered,  and  divide 
the  proceeds  among  the  judgment  creditors  rateably.  He  was  not 
a  tenant  in  common  of  any  part  of  the  property ;  he  was  a  trustee 
for  the  whole,  and  he  would  continue  a  trustee  until  the  purposes 
of  the  trust  were  answered.  A  conveyance  or  lease  would  be  a 
breach  of  his  trust;  and  here,  where  we  have  no  court  of  chan- 
cery to  enjoin  a  trustee  from  violating  his  trust,  or  prevent  a  vio- 
lation of  the  trust  from  being  set  up,  ex  necessitate,  courts  of  jus- 
tice ought  not  to  suffer  this  assignment  to  be  set  up,  to  defeat  the 
very  design  of  the  trust.  Where  the  ancient  practice  is  resorted 
to,  and  the  plaintiff  in  ejectment  is  a  real  person,  the  court  will 
not  permit  him  to  release  the  action  for  mesne  profits,  should  the 
lessor  bring  the  action  in  his  name.  Close's  Case,  Skin.  247. 

In  addition  to  this,  the  general  assignment  could  only  relate  to 
his  own  estates,  which  he  held  in  his  own  right;  and,  in  this  case, 
the  property  not  being  specifically  granted,  the  general  words  may 
be  satisfied  with  that  construction,  they  may  be  explained  by  the 
particular  occasion  or  by  special  recitals.  Nor  do  I  think  the 
assignment  stands  in  the  way  of  all  that  interest  which  would  ac- 
crue to  Thomson's  assignees,  on  the  recovery  and  sale  of  the  pro- 
perty. 

I  think  this  general  assignment  no  more  affects  the  right  to  re- 
cover in  the  present  action,  than  an  assignment  under  the  insolvent 
debtor's  acts,  where  the  assignment  is  in  terms  as  general  as  the 
present,  and  when  the  insolvent  debtor  is  a  trustee.  I  put  a  case 
to  illustrate  this: — If  a  man  had  devised  to  his  executor  his  land 
to  sell  and  pay  the  money  over  to  certain  persons, — among  whom 
was  the  executor, — I  do  not  think  that  a  general  assignment,  after 
action  brought,  would  vest  the  title  so  far  in  his  assignees,  as  that 
it  would  prevent  a  recovery  of  the  possession  in  his  name.  This 
matter  may  be  considered  and  determined  in  bank,  as,  at  all  events, 
the  plaintiff,  if  the  settlement  is  judged  fraudulent,  would  be  enti- 
tled to  n  judgment  for  nominal  damrges  and  costs* 
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I  have  thus  given  an  opinion  on  all  the  legal  questions,  with  as 
much  precision  as  possible.  I  have  met  them  all,  and  decided  them 
according  to  my  best  judgment;  and,  with  these  instructions,  this 
momentous  question  is  committed  to  you.  It  will  be  your  duty  to 
meet  it  with  firmness,  and  I  am  confident  it  will  be  decided  with- 
out partiality. 

The  doctrine  I  have  advanced  is  not  aristocratic.  It  is  the  doc- 
trine of  sound  policy  and  of  common  sense,  as  well  as  the  doctrine 
of  the  law.  The  contrary  doctrine  would  destroy  all  credit,  and 
would  bring  down  the  rich  man  and  not  suffer  the  poor  man  to 
rise.  It  was  a  saying  of  a  sage  of  the  law,  worthy  of  all  commend- 
ation, applicable  to  all  nations,  and  at  all  times,  that  "  courts  of 
justice  ought  not  to  steal  leather  to  make  poor  men  shoes." 
It  is  not  aristocratic,  because  it  protects  the  butcher  and  the  baker, 
the  tailor  and  the  shoemaker,  the  men  who  fed  and  clothed  the 
debtor  and  his  wife  and  family,  from  a  voluntary  settlement  by  the 
debtor  on  that  wife  and  family;  a  class  of  creditors  as  likely  to  fall 
victims  to  an  over-indulgent  allowance  to  family  settlements  as  the 
wealthy  trader. 

Verdict  for  the  plaintiff. 
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ABANDONMENT. 

If  the  person  under  whom  the 
defendant  claims  was  living  on 
the  land  in  dispute,  and  holding 
it  by  actual  settlement,  at  the 
time  at  which  the  warrant  un- 
der which  the  plaintiff  derives 
title  was  taken  out,  and  the 
survey  made,  and  this  posses- 
sion was  continued,  with  some 
intervals,  (during  which  no 
person  was  actually  on  the  land,) 
down  to  the  defendant,  it  is  not 
error  to  instruct  the  jury,  that 
these  facts  repel  any  general 
presumption  of  abandonment, 
and  that,  in  the  opinion  of  the 
court,  the  evidence  does  not  es- 
tablish an  abandonment  of  the 
improvement.  Barton  et  al.  v. 
Glasgo.  149 

ACTION. 
See  TROVER.. 

1.  If  a  man  covenants,  by  articles 
of  agreement,  to  conve.y  land  to 
another,  for  which  the  latter 
agrees  to  pay  by  instalments, 
and,  on  payment  of  the  last  in- 
stalment, to  receive  a  deed  of 
conveyance,  and  he  assigns  the 
articles  and  the  land  to  another, 
subject  to  the  payment  of  the 
whole  of  the  purchase  money, 
by  whom  no  part  of  it  is  paid, 
the  vendor  cannot,  after  all  the 
instalments  have  become  due, 
maintain  an  action  of  debt  for 
the  purchase  money  against  the 


assignee;  there  being  no  privity 
either  of  contract  or  of  estate 
between  them.  Beacli  v.  Mor- 
ris. 16 

2.  An  action  to  recover  damages 
for  the  non-performance  of  an 
agreement  under  seal,  for  the 
conveyance  of  land,   is   to  be 
brought  by  the  personal  repre- 
sentative of  the  covenantor,  and 
not  by  his  heir.    Watson,  Adm. 
v.  Blaine,  Exr.  \  3 1 

3.  Where  a  defendant,  who  has 
sufficient  real  or  personal  estate 
to  satisfy  the  demand,  is  arrest- 
ed and  imprisoned,  on  a  capias 
ad  satisfaciendum,  trespass  vi  et 
armis,  and  not  trespass  on  the 
case,  is  the  proper  form  of  ac- 
tion against  the  person  who  is- 
sued the  writ.   Berry  v.  Hamil. 

210 

ACTION  ON  THE  CASE. 
See  WASTE. 

ACT  OF  ASSEMBLY. 
See  EVIDENCE,  16,  17. 

1.  This  Court  has  no  right  to  de- 
cide, whether  a  court  of  another 
state  has  misconstrued  an  act 
of  assembly  of  that  state,  or 
whether  such  act  is  constitu- 
tional or  not.  Kean  v.  Rice.  203 

2.  The  act  of  the  1 1th  of  March, 
1815,  is  not  to  be  construed  so 
as  to  form  an  immediate  bar, 
by  retrospection,  to  the  claims 
of  persons  beyond  sea,  who  had 
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been  out  of  possession  twenty- 
one-years  prior  to  the  passing 
of  the  act ;  but  such  persons 
were  allowed  fifteen  years  from 
the  llth  of  March,  1815,  for 
bringing  their  actions,  accord- 
ing to  the  provisions  of  the  3d 
section  of  the  act  of  limitations 
of  the  26th  of  March,  1785.  Ea- 
kin  et  al.  v.  Raub  et  al.  330 
3.  If  an  act  of  assembly  be  a  ma- 
nifest breach  of  the  constitu- 
tion of  the  state,  it  is  not  only 
right,  but  the  duty  of  the  court, 
to  pronounce  such  act  to  be 
void.  Ibid. 

ACT  OF  CONGRESS. 

See  EVIDENCE,  18. 

APPEAL. 

It  Where,  in  a  suit  before  a  jus- 
tice, there  is  an  award  of  arbi- 
trators that  the  plaintiff  has  no 
cause  of  action,  no  appeal  lies, 
if  it  do  not  appear  in  the  jus- 
tice's docket  that  the  plaintiff's 
demand  exceeded  twenty  dol- 
lars. Stoy,  Adm.  v.  Tost.  385 

2.  Where,  in  a  suit  before  a  jus- 
tice, the  sum  demanded  and  set 
forth  in  his  docket,  exceeds 
twenty  dollars,  and  arbitrators 
find  for  the  defendant,  or  reduce 
the  plaintiff 's  demand  more  than 
twenty  dollars,  the  plaintiff  is 
entitled  to  an  appeal.  Sooji  \. 
Coats.  388 

APPLICATION. 
See  WARRANT  AND  SURVEY. 

APPROPRIATION. 
General  rules  in  relation  to  the 
appropriation     of     payments. 
Barker  et  aL  v.  Conrad  et  al. 
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ARBITRATORS. 
See  APPEAL.     ERROR,  4. 

ARTICLES  OF  AGREE- 
MENT. 
See  ACTION,  1. 


ASSIGNMENT. 

See  ASSUMPSIT,  1.    FRAUD,  5. 
EJECTMENT,  4. 

1.  If  a  debtor  assign  his  property 
to  a  creditor,  in  consideration 
of  a  debt  really  due,  upon  a  se- 
cret trust  that  he  shall  receive 
a  benefit,  either  by  a  return  of 
part  of  the  property,  or  a  loan 
of  it  on  beneficial  terms,  and 
the  transaction,  taken  altoge- 
ther, has  a  direct  tendency  to 
protect  the  property  of  the 
debtor  from  his  other  creditors, 
the  assignment  is  fraudulent 
and  void.  Passmore  et  al.  v.  El- 
dridge  et  al.  Assignees  of  Brown. 

198 

2.  Where  an  assignment  described 
certain  property  in  so  vague  a 
manner,  that  it  was  impossible 
to  say  whether  it  was  compre- 
hended in  the  assignment  or 
not,  held,  that  a  notice,  before 
the  interest  of  any  third  person 
had  attached,  to  the  person  in 
whose  hands  the  property  was, 
given  by  one  of  the  assignees, 
that  the  property  had  been  as- 
signed to  them,  by  deed  of  a 
certain  date,  and  requesting 
him  to  consider  it  for  their  use 
and  subject  to  their  order,  to 
which  was  attached  a  writing 
signed  by  the  assignor,  "I  con- 
firm the  above,"  though  not  an 

,  original  appropriation,amounts 
to  a  declaration,  identifying  the 
property  intended  to  pass  by  the 
deed;  and  that  therefore,  it  was 
error  to  instruct  the  jury,  that 
such  a  paper  was  no  more  than 
a  construction  by  the  parties, 
of  the  original  assignment,  and 
of  no  more  weight  than  that  of 
any  other  person.  Ibid. 

ASSUMPSIT. 

1.  The  assignment  of  a  judgment, 
in  the  absence  of  express  war- 
ranty or-  fraud,  gives  rise  to  no 
implied  assumption  on  the  part 
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of   the    assignor.    Jackson   v. 
Crawford.  165 

2.  A  promise  by  a  debtor,  after 
the  execution  of  a  voluntary  re- 
lease under  seal  by  the  creditor, 
at  the  debtor's  request,  to  pay 
the  balance  of  the  debt,  is 
founded  on  a  sufficient  conside- 
ration, and  is  binding.  Willing 
v.  Peters.  177 


5. 


ATTACHMENT  FOREIGN. 

1.  Where  money  is  attached,  in 
another  state,  the  judgment  of 
the  courts  of  that  state,  found- 
ed on  their  own  laws,  touching 
the  disposition  of  the  money,  is 
conclusive.  Moore  et  al.,  for  the 
use,  $-c.,  v.  S/iackman.  287 

2.  And,  where  both  the  defend- 
ants in   the   attachment,    and 
their  general  assignees,  are  per- 
mitted to  become  parties  to  the 
suit,  put  in  their  claim  to  the 
property,  and  are  heard  upon 
merits  of  the  case,  it  ceases  to 
be  an  ex  fiarte  proceeding,  and 
the    defendants   and  their  as- 
signees are  bound  by  the  judg- 
ment of  the  court.  Ibid. 

3.  If  one  who  has  received  a  bill 
of  exchange  for  collection,  with 
an  engagement  to  pay  over  a 
certain  proportion  on  advice  of 
its  acceptance,  and  the  balance, 
on  advice  of  its  payment,  re- 
mits it  to  his  correspondent  in 
New  Orleans,  with  instructions 
to  collect   it  for  his  account, 
and  afterwards,  in  consequence 
of  the  expected  insolvency  of 
the   party  from  whom   he  re- 
ceived the  bill,  directs  the  mo- 
ney to  be  attached  in  the  hands 
of  his  correspondent,  in  order 
to  secure  a  debt  due  to  a  foreign 
merchant,for  whom  he  is  agent, 
there  is  nothing  fraudulent  in 
the  transaction.    If  there  had 
been  any  fraud,  it  was  the  duty 
of  the  defend  ants  in  the  attach- 
ment, who  had  intervened  and 
become  parties  to  the  proceed- 
VOL.  xu.  3  N 


ing,  to  allege  the  fraud  in  the 
court  in  which  the  action  was 
depending.  Ibid. 

4.  In  decreeing  that  the  money 
attached  should  be  paid  to  the 
plaintiff  in  the  attachment,  the 
court  at  New  Orleans,  by  plain 
inference  decided,  that  it  was 
not  the  property  of  the  person 
who  had  received  the  bill  for 
collection.  But  if  his  corres- 
pondent suffered  judgment  to 
go  against  him  by  fraudulent 
collusion  with  the  plaintiff  in 
the  attachment,  it  would  have 
presented  a  different  case.  Ibid. 
If  after  the  order  to  lay  the  at- 
tachment,but  before  it  was  laid, 
the  person  who  gave  the  order 
received  notice  of  a  general  as- 
signment, by  the  party  from 
whom  he  had  received  the  bill 
for  collection,  it  was  not  con- 
trary to  law  to  continue  the 
attachment  for  the  benefit  of  a 
person  who  was  not  a  citizen  of 
Pennsylvania.  Ibid. 


AUCTIONEER. 

An  auctioneer,  who,  in  addition 
to  his  registered  auction  store, 
has  a  separate  establishment  for 
the  sale  of  household  furniture, 
is  liable  to  indictment  under 
the  act  of  the  29th  of  March, 
1824.  Wood  v.  The  Common- 


wealth. 
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AWARD. 

See  APPEAL. 

BAIL. 

See  EXECUTION-. 

BANKS. 

See  PROMISSORY  NOTES,  1.    EVI- 
DENCE, 7. 

1.  A  stockholder  in  a  bank,  in- 
corporated under  the  act  of  as- 
sembly of  the  21st  of  March, 
18 1 3,  is  not  authorized  to  trans- 
fer his  stock,  while  he  is  in- 
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debted  to  the  institution  on  aj 
note  discounted  in  the  ordinary 
way.  Rogers  et  al.  v.  The  Hunt- 
ingdon Bank.  77 

2.  Where  a  stockholder,  who  was 
indebted  to  a  bank  on  a  note 
discounted,  and  also  for  an  in- 
stalment due  upon  the  capital 
stock,  gave  a  power  of  attorney 
to  receive  the  dividends  in  his 
own   name,  and,   at   the  same 
time,  another  power  of  attor- 
ney, to  transfer  his  stock  to  the 
plaintiffs,    who   placed   in   the 
hands  of  the  attorney  a  sum  of 
money  to  pay  the  instalment, 
and  the  attorney,  after  deposit- 
ing the  money  to  his  own  cre- 
dit, drew  a  check  in  favour  of 
the  stockholder,  and  the  money 
was  applied  to  the  payment  of 
the  instalment,  no  notice  hav- 
ing been  given  to  the  bank  of 
the  power  to  transfer  the  stock 
until  some  months  afterwards, 
it  was  held,  that  the  plaintiffs 
were  not  entitled,  either  to  a 
transfer  of  the  stock,  or  to  a  re- 
turn of  the  money  which  had 
been  applied  to  the  payment  of 
the  instalment.  Ibid. 

3.  The  act  of  1814  gives  no  pow- 
er   to    the    presidents   of   the 
banks,  thereby  created,  to  raise 
money  by'drafts  upon  the  bank, 
nor  is  any  such  power  given  to 
the  president  alone,  by  a  resolu- 
tion of  the  directors,  authori- 
zing the  president  and  cashier 
to  raise  money  or  obtain  dis- 
counts for  the  use  of  the  bank; 
but  if  both  agree  upon  a  plan 
of  borrowing  money,  or  of  ob- 
taining discounts,  it  is  not  ne- 
cessary that  both  should  sign 
the  paper,  to  carry  it  into  effect. 
Ridgivay  v.  The  Farmers'  Bank 
of  Bucks  county.  256 

4.  The  board  of  directors  have 
power  to  authorize  the  presi- 
dent and  cashier  to  borrow  mo- 
ney, or  obtain  discounts  for  the 
use  of  the  bank.  Ibid. 


5.  Independently  of  any  resolu- 
tion, the  sanction  of  the  direct- 
ors, to  a  draft  made  on  the  bank 
by  the  president,  may  be  infer- 
red from  the  evidence  given  on 
the  trial.  Kid. 

6.  If  the  president  of  a  bank  who 
is  authorized  to  borrow  money, 
or  obtain  discounts  for  the  use 
of  the  institution,  fraudulently 
draws  a  draft  in  favour  of  one, 
by  whom  it  is  endorsed  to  the 
plaintiff,  who  receives  it  in  the 
the  usual  course  of  business, 
fairly,  and  without  notice  of  the 
fraud,  his  right  to  recover  is 
not  affected  by  collusion  between 
the  drawer  and  endorser.    Ibid. 

7.  Where  an  act  of  assembly,  in- 
corporating  a   bank,   gives  it 
power  to  make  by-laws  for  the 
government  and  regulation  of 
the   corporation,  to  appoint  a 
cashier  and  other  officers,  and 
makes  it  the  duty  of  the  board 
of  directors  to  take  a  bond  of 
the  cashier,  with  two  or  more 
sufficient  sureties,  for  the  faith- 
ful execution  of  his  duties,  and 
to  take  such  security  for  the 
good  behaviour  of  the  other  of- 
ficers as  the  by-laws  should  pre- 
scribe ;  and  by  a  by-law,  it  is 
directed,  that  the  cashier  shall 
give  bond  to  the  bank,  in  a  cer- 
tain sum,  with   one  or  more 
sureties  to  be  approved  by  the 
board,  and  the  first  book  keep- 
er in  a  certain  other  sum,  a 
bond    given    by    two    sureties 
for    the    good     behaviour     of 
the  first  book  keeper,  is  bind- 
ing on   the   obligors,  without 
that  officer's  being  joined  in  the 
instrument,   or  executing  any 
other  bond.  Sank  of  the  North- 
ern Liberties  v.  Cresson.         306 

BILLS  OF  EXCHANGE  AND 
PROMISSORY  NOTES. 

See  WITNESS,  1.    EVIDENCE,  7. 
BANK,  1,2. 
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1.  Where  it  had  been  testified  by 
some  witnesses,    that    certain 
bonds,  which  had  been  legally 
assigned  to  a  bank,  with  powers 
of  attorney  to  enter  judgment, 
given  at  the  request  of  the  bank, 
and  of  which  it  retained  posses- 
sion, were  assigned  as  a  colla- 
teral security,  not  only  for  the 
bank,  but  also  for  the  endorsers 
of  a   note  discounted    by  the 
bank,  held,  that  it  was  error  to 
charge  the  jury,   that  if  they 
believed  the  fact  to  be  so,  the 
negligence  in  not  entering  up 
the  judgments  on  the  bonds, 
and  issuing  executions,  was  as 
much  the  fault  of  the  endorsers, 
as  of  the  bank.  Lyon  et  al.  v.  The 
Huntingdon  Bank.  61 

2.  If  the  holder  of  a  note,  who,  at 
the    time    it   was   discounted, 
knew  that  it  was  drawn  for  the 
accommodation  of  the  endorser, 
give  time  to  the  endorser  with- 
out consulting  the  drawer,  the 
latter  is  not  discharged  there- 
by. Walker  v.  The  Bank  of  Mont- 
gomery county.  382 

BOND. 
See  BANKS,  7. 

A  bond  executed  by  two  obligors, 
binding"themselves,their  heirs, 
executors,  administrators,  and 
every  of  them,"  is  joint  and  se- 
veral, and  may  be  enforced 
against  the  representatives  of 
a  deceased  obligor,  though  he 
was  only  a  surety.  Besore  et  al. 
Exrs.  v.  Potter,  Exr.  154 

COMMON  OF  PASTURE. 
See  WESTERN  UNIVERSITY. 

COMMON  SCOLD. 

The  ducking-stool  is  not  the  pu- 
nishment of  a  common  scold  in 
Pennsylvania.  The  offence,how- 
ever,  is  indictable,  and  to  be 
punished  by  fine,  or  by  fine  and 
imprisonment,  at  the  discretion 


of  the  court.  James  \.  TheVont- 
monweallh.  220 

CONSIDERATION. 

See  ASSUMPSIT,  2. 

CONSTITUTION. 

See  ACT  OF  ASSEMBLY,  2,  3. 

CORPORATIONS. 
See  BANKS,  7.    INDICTMENT,  f>. 
After  pleading  to  a  declaration, 
charging  them  as  a  corpora- 
tion, and  going  to  trial  as  such 
in  the  Court  of  Common  Pleas, 
the  defendants  cannot,  on  a  writ 
of  error,  take  advantage  of  the 
suit  having  been   commenced 
against  them,  before  the  jus- 
tice, in  their  individual  charac- 
ters.    Overseers  of  the  Poor  of 
Roxborough  v.  Bunn.  292 

COSTS. 

Where  an  indictment  has  been 
returned,  "a  true  bill,"  the 
prosecuting  attorney  cannot  en- 
ter a  nolle  prosequi,  with  the  con- 
sent of  the  court,  and  charge  the 
county  with  the  costs  of  prose- 
cution. Agneiv  v.  The  Commis- 
sioners of  Cumberland.  94 

COURT. 

See  ACT  OF  ASSEMBLY.    ERROR,  1. 
WRITTEN  INSTRUMENT,  1. 

1.  The  Court  of  Common  Pleas 
has  no  authority  to  direct  the 
transcripts  of  judgments,  ob- 
tained before  a  justice  of  the 
peace,  and  entered  on  the  re- 
cords of  the  court,  by  virtue 
of   the    act    of    the    19th    of 
Jlfiril,  1794,  to  be  stricken  off 
the  docket.   Dailey  v.  Gifford, 

72 

2.  If  the  court  is  not  called  upon 
to  instruct  the  jury  on  any  par- 
ticular point,  and  in  its  general 
charge,  lays  down  the  general 
principles  of  law  correctly,  the 
judgment  will  not  be  reversed, 
because  atnore  pertinent  charge 
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might  have  been  given. .  If  there 
are  particular  circumstances, 
which  exempt  the  case  from 
the  general  rule,  it  is  the  busi- 
ness of  the  counsel  to  ask  the 
court's  opinion  of  the  law  on 
those  circumstances.  Barton  v. 
Glasgo.  149 

3.  Where  the  evidence  is  discor- 
dant and  contradictory,  the 
court  are  not  bound  to  instruct 
the  jury,  that  it  results  from 
the  evidence  as  matter  of  law, 
that  after  the  sale  of  property 
to  the  plaintiff,  the  possession 
continued  in  the  vendor,  or  was 
at  least  a  mixed  possession, 
and  that  therefore  the  sale  was 
fraudulent  and  void.  In  such 
cases  the  jury  are  to  be  instruct- 
ed in  matter  of  law,  and  left  to 
decide  the  facts  on  their  own 
judgment.  Babb  \.Clemson.  328 

DAMAGES. 

See  SET-OFF,  2. 

1.  The  detention  of  a  machine, 
to  prevent  the  plaintiff  from 
using  it  as  a  model  in  the  con- 
struction of  other  machines,  is 
a  circumstance  proper  for  the 
consideration  of  the  jury,  in  as- 
sessing damages.  Berry  v.  Van- 
tries.  89 

2.  In  an  action  on  a  bill  of  lading, 
for  a  loss  in  carrying  goods,  the 
measure  of  damages  is,  the  nett 
value  of  the  goods  at  the  port 
of  destination.   Gillinghamet  al. 
v.  Lemfisey.  183 

3.  Where  the  plaintiff,  in  Charles- 
ton,  having  in  his  hands  goods 
of  the   defendant  nearly  suffi- 
cient  to    satisfy   his   demand, 
without  the  permission  of  the 
defendant,  drew  upon  him,  and 
the  draft  was  protested  for  non- 
acceptance,  held,  that  the  plain- 
tiff could  not  recover  of  the  de- 
fendant the  damages  which  he 
was  compelled  to  pay  in  conse- 
quence of  the  draft  being  re- 
turned protested:  especially  as 


the  draft  was  at  a  much  short- 
er sight,  than  was  the  usual 
course  of  bills  between  diaries- 
ton  and  Philadelphia.  Rouvert 
v.  Patton.  253 

DEBT. 

See  ACTION,  1. 

DEBTOR. 
See  FRAUD. 

DEED. 

See  RECORDING  ACT.  ASSIGNMENT, 
1,  2.  EVIDENCE,  22. 

A  deed  conveying  all  debts,  dues, 
and  demands,  real,  personal, 
or  mixed,  which  are  due  or  ow- 
ing, or  of  right  belonging  to 
the  grantor,  by  virtue  of  inhe- 
ritance, legacies,  bonds,  notes, 
book  debts,  or  otherwise,  to  the 
grantee  and  his  heirs  and  as- 
signs, passes  real  estate.  Ml  Wil- 
liams v.  Martin.  269 

DEFALCATION. 

See  SET-OFF. 

DEPOSITION. 

See  EVIDENCE,  26,  27. 

DEVASTAVIT. 

See  EXECUTORS  AND  ADMINISTRA- 
TORS, 1.  JUSTICE  OF  THE  PEACE, 
1. 

DEVISE. 

A  devise,  "  as  touching  such 
worldly  estate  wherewith  it 
hath  pleased  God  to  bless  me 
in  this  life,  I  give  and  dispose 
of  the  same  in  the  following 
manner  and  form:  First,  I  give 
and  bequeath  to  F.  M-D.,  my 
dearly  beloved  wife,  whom  I 
likewise  make  my  sole  execu- 
trix of  this,  my  last  will  and 
testament,  all  and  singular  my 
lands,  messuages,  and  tene- 
ments, in  Westmoreland  county, 
to  be  by  her  freely  possessed  and 
enjoyed"  passes  a  fee  simple. 
CampbdlttUx.  v.  Carsonet  al.  54 
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DISTRESS. 
See  LANDLORD  AND  TENANT. 

DOWER. 

1.  A  widow  may  be  endowed  of 
an  equity  of  redemption.  Reed 
v.  Morrison.  1 8 

2.  If  the  husband,  on  the  execu- 
tion of  a  deed  conveying  land 
to  him,  give  a  mortgage  to  se- 
cure the  purchase  money,  he 
has  such  a  seizin  as  will  entitle 
his  wife  to  dower,  subject  to 
the  mortgage.  Ibid. 

3.  But  if  the  wife  join  with  her 
husband  in  a  power  of  attor- 
ney, which  is  not  acknowledged 
by  her  In  the  manner  directed 
by  law,  authorizing  th<-  sale  of 
the    husband's   lands    for    the 
payment  of  his  debts,  and  sales 
arc  made  in  the  husband's  life- 
time, and  after  his  death  she 
calls  the  attorney  to   account 
for  the  proceeds  of  sale,  after 
the  payment  of  debts,  and  the 
surplus  is  paid  to  her  or  to  her 
use,  she  is  not  entitled  to  dow- 
er. Ibid. 

DUCKING  STOOL. 
See  COMMON  SCOLD. 

EJECTMENT. 

1.  An  ejectment  may  be  support- 
ed on  a  mortgage,  payable  by 
instalments,  before  all  the  in- 
stalments become  due.  Smith  et 
al.,  surviving  Exrs.  v.  Shuler  et 
cl.  240 

2.  One  ejectment  may  be  main- 
tained against  several  defend- 
ants, holding  under  separate  ti- 
tles, who  may  defend  under  their 
respective  titles.    White  et  al  v. 
Lessee  of  Pickering  et  al.       435 

3.  If  the  declaration  in  ejectment, 
in  the  old  form,  by  several  plain- 
tiffs, set  forth  a  joint  demise, 
and  in  making  out  their  title  it 
appears   they   are    tenants    in 
common,  they  cannot  recover. 

Ibid. 

4.  If  the  plaintiff  in  ejectment  in 


whom  the  legal  title  is  vested, 
in  trust  to  prosecute  the  suit  at 
the  joint  expense  of  himself  and 
the  other  judgment  creditors, 
to  sell  the  property  if  recover- 
ed, and  divide  the  proceeds 
rateably  among  the  judgment 
creditors,  make  a  general  as- 
signment for  the  benefit  of  his 
creditors,  he  is  nevertheless 
entitled  to  recover.  Thomson  v. 
Dougherty.  448 

EQUITABLE  DEFENCE. 

1.  On  the  plea  of  payment,  to  debt 
on  bond,  with  leave  to  give  the 
special  matter  in  evidence,  the 
defendant,  after  showing  that 
the  bond  was  for  the  purchase 
of  a  mill  from  the  plaintiff,  the 
dam  of  which  overflowed  the 
plaintiff 'sneighbour,which  was 
known  to  the  plaintiff,  and  that 
if  the  defendant  should  be  obli- 
ged to  lower  it  a  certain  depth, 
the  value  would  be  greatly  re- 
duced, may  give  in   evidence 
the  present  value  of  the  mill, 
compared  with  its  value  when 
purchased,     and    the    rent    it 
would   now    bring,    compared 
with   the  rent  at   the   time   of 
sale.    Light  et  al.  v.   Stoever's 
Exrs.  4.31 

2.  Such  evidence  is  not  by  way  of 
set-off,  but  as  an  equitable  de- 
fence under  the  plea  of  pay- 
ment. Ibid. 

ERROR. 

See  CORPORATION.    COURT,  2. 
EVTDBNCK,  2,  20.  SETTLEMENT,  1. 

1.  Where  a  question  depends  on 
a  long  correspondence,  and  a 
variety  of  circumstances,  it  is 
usual  to  submit  its  decision  to 
the  juryj  and  if  the  counsel  on 
either  side  ask  the  opinion  of 
the  court,  on  matters  of  law  and 
fact  thus  blended,  the  judgment 
cannot  be  reversed  for  error  in 
that  opinion.   Rouvert  v.  Pat- 
ton.  253 

2.  Unless  the  facts  upon  which 
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an  alleged  error  in  the  record 
depends,  appear  with  certainty, 
the  court  will  not  reverse  the 
judgment.  M' Far  land  v.  Com- 
missioners of  Moyamensing.  297 

3.  If  the  court  assume  a  fact  to  be 
true,  and  then  instruct  the  jury 
that  whether  it  be  so  or  not, 
the  law  is  the  same,  the  judg- 
ment must  be  reversed, provided 
the  charge  be  erroneous.  Arm- 
strong et  at  v.  Hussey  et  at.   315 

4.  A  judgment  on  an  a  ward  against 
two,  is  erroneous,  if  one  of  the 
defendants  only  had  notice  of 
the  rule  of  reference.   Ranch  et 
al  v.  Becker.  412 

5.  Entering  security  to  obtain  a 
stay  of  execution,  is  no  waiver 
of  the  right  to  a  writ  of  error. 

Ibid. 

EVIDENCE. 

See  COURT,  3.  EQUITABLE  DE- 
FENCE. INFANT,  3.  WILL,  1,2. 
WITNESS. 

1.  In  an  action  by  the  widow  of 
an  intestate,  upon  the  recogni- 
zance entered  into  in  the  Or- 
phans' Court  to  secure  her  in- 
terest in    her  husband's    real 
estate,  the  defendants  may  give 
in  evidence,  that  before  the  ar- 
rears for  which  suit  is  brought 
accrued,  that  interest  had  been 
levied   on,  and   sold   under   a 
judgment  and  execution  against 
her;  and  if  the  sheriff  has  not 
executed  a  deed  to  the  purcha- 
ser, this  is  no  objection  to  the 
competency  of    the   evidence. 
Shaufie  v.  Shaufie.  9 

2.  A  receipt  was  offered  by  the 
plaintiff  signed  M.  and  /.,  one 
of  whom,  M.,  was  alleged  to 
have  been  the  agent  of  the  de- 
fendant, to  prove  which,  a  wit- 
ness was  called,  who  testified, 
that  he  had  done  business  with 
M")  as  the  agent  of  the  defend- 
ant, one  or  two  years  after  the 
date  of  the  receipt,  and  that  the 
defendant,  about  the  same  time, 
said  that  M.  was  his  agent,  and 


did  business  for  him.  The 
court  below  admitted  the  re- 
ceipt, at  the  same  time  instruct- 
ing the  jury  to  take  it  into  con- 
sideration, if  they  believed  the 
witness,  but,  if  they  disbelieved 
him,  entirely  to  reject  it.  Held, 
that  this  was  error.  Irvine  v. 
Buckaloe.  35 

3.  Declarations  made  to  the  plain- 
tiff by  the  alleged  agent  of  the 
defendant,  in  respect  to  the  con- 
cerns of  a  third  person,  without 
proof   that    those  declarations 
were  made  in  the  course  of  the 
business  of  the  agency,  or  that 
the  defendant  had  in  some  man- 
ner given  to  the  alleged  agent 
authority  to  bind   him  in   the 
matter  referred  to,  are  not  evi- 
dence. Ibid. 

4.  Possession  of  an  order  by  the 
person  on  whom  it  is  drawn, 
though  the  order  be  payable  to 
a   particular  person,   and    not 
endorsed  by  the  payee,  is  firi- 
ma  facie  evidence  that  it  has 
been  paid.  Zeigler  v.  Gray.     42 

5.  An  entry  in  the  books  of  an  in- 
corporated bank,  is  not  admis- 
sible as  evidence  to  show  a  de- 
posit of  money,  in   a  suit  to 
which  the  bank  is  not  a  party, 
unless   it  be   proved  that  the 
clerk  who  made  the  deposit  is 
dead,  or  beyond  the  reach  of 
the  process  of  the  court.   Phi- 
ladelphia Bank  v.  Officer.         49 

6.  Nor  is  it  evidence  to  explain 
an  entry  in  the  private   bank 
book  of  the  opposite  party,  if 
the  private  book  be  only  exhi- 
bited on  notice  to  produce  it, 
given  by  the  party  offering  the 
boek  of  the  corporation.    Ibid. 

7.  Evidence  that  the  drawer  of  a 
note,  discounted  in  bank,  had 
without  the  privity  of  the  bank, 
informed  the  endorser,  prior  to 
putting  his  name  to  the  instru- 
ment, that  the  bank  had  agreed 
to  look  to  certain  other  securi- 
ties for  payment,  and  not  to 
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liold  the  drawer  or  endorser 
liable,  is  not  admissible,  in  an 
action  by  the  bank  against  the 
endorser.  Lyon  tt  at.  v.  The 
Huntingdon  Bank.  6 1 

8.  Where  two  actions,  one  brought 
by  A.  and  B.,  and  the  other  by 
A.  alone,  against  the  same  de- 
fendant, were  by  consent,  tried 
together,  held,  that  a  deposition 
taken  in  the  suit  brought  by  A. 
alone,  stating  that  the  defend- 
ant promised  to  pay  interest  on 
both  accounts,  might  be  read 
in  evidence  by  the   plaintiffs. 
Smith  v.  Lane  et  al.  80 

9.  The  books  of  a  miller,  sworn 
to  be  the  original  books  kept 
in  the  mill,  and  to  be  correct, 
which  contained  an  account  of 
the  delivery  of  the  defendant's 
wheat  to  be  ground  at  the  mill, 
and  of  his  flour,  to  certain  wa- 
gonners,  said  to  be  in  the  em- 
ploy of  the  plaintiffs,  but  which 
did  not  contain  daily  entries  of 
the  general  transactions  of  the 
mill,  nor  of  all  the  flour  deli- 
vered to  the  wagonners  of  the 
plaintiffs,  who  were  extensive 
merchants,  and  generally,  (but 
not   always,)   sent   with    their 
wagonners  written  orders  for 
flour,  which  orders  were  after- 
wards burnt  by  the  miller,  held, 
not  to  be  evidence,  to  show  the 
number  of  barrels  of  flour,  be- 
longing to  the  defendant,  delivered 
to  the  plaintiff's;  the  entries  in 
the  books,  not  having  been  al- 
ways made  at  the  time  of  the 
delivery  <Jf  the  flour,  but  some- 
times from  memoranda  made  in 
the  absence  of  the  book  keeper, 
which  he  afterwards  entered  in 
the  books;  the  book  keeper  be- 
ing alive,  and  within  the  juris- 
diction of  the  court  at  the  time 
of  the  trial,  and  the  wagonners, 
to  whom  the  flour  was  deliver- 
ed, not  being  called,  or  their 
absence  accounted  for.        Ibid. 

10.  An  acknowledgment,  in    an 


agreement  for  the  conveyance 
of  land,  of  the  receipt  of  the 
purchase  money  by  the  cove- 
nantor, is  evidence  of  that  fact; 
but  it  is  not  conclusive,  and  the 
covenantor  is  not  estopped  from 
showing,  that  the  money  has 
not  been  paid.  Watson,  Adm.  v. 
Elaine,  Exr.  \  3 1 

11.  A  connected  draft  of  two  sur- 
veys,  in  the  handwriting  of  the 
deputy  surveyor,  without  proof 
that  it  had  ever  been  in  the  of- 
fice of  the  deputy  surveyor  of 
the  county,  or  returned  to  the 
surveyor  general,  is    not   evi- 
dencej  particularly,  where  the 
deputy  surveyor  was  interested 
in  the  warrants,  under  which 
the  surveys  were  made,  and  the 
party  offering  the  draft  claims 
under  him.   Blackburn  et  al.  v. 
The  Lessee  of  Holliday .  1 40 

12.  Proceedings  of  the  board  of 
property,  offered  under  pretence 
of  proving  a  custom  of  the  land 
office,  but  which  have  not  that 
tendency,  and  have  no  relation 
to  the  cause  under  trial,  are  not 
evidence.  Ibid. 

13.  Where,  in  ejectment,  the  main 
defence  was,  that  the  warrants 
under  which  the  plaintiff  claim- 
ed were  fraudulently  obtained, 
the  records  of  the  land  office, 
showing  that  a  number  of  war- 
rants issued   about  the    same 
time,  on  the  record  of  each  of 
which,  there  was  a  mark,  show- 
ing that  five  shillings  were  paid 
on  their  entry,  while  no  similar 
entry  or  mark  could  be  shown 
on  the  plaintiff's  warrants,  were 
held  to  be  evidence  to  show  the 
custom  of  the  land  office,  and 
and   that    the    warants    under 
which   the    plaintiff    claimed, 
had  not  issued  in  the  regular 
course.  Ibid. 

14.  A  survey  made  before  the  com- 
mencement of  the  suit,  but  not 
accepted  until  afterwards,  may 
be  given  in  evidence.          Ibid. 
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1 5.  Evidence  cannot  be  given  of  the 
character  of  a  deputy  surveyor, 
not  a  witness  in  the  cause,  by 
•whom  a  survey  was  made,  un- 
der which  the  plaintiff  claims, 
and  who  was  himself  interested 
in  it;  though  the  plaintiff  de- 
rives title  from  it.  Ibid. 

16.  A  printed  copy  of  an  act  of 
assembly,  published  under  the 
authority  of  the  legislature  of 
another  state,  may  be  read  in 
evidence.  Kean  \.  Rice.        203 

17.  The  record  of  condemnation 
of  a  vessel,  by  two  justices  of 
the  peace,  under  an  act  of  as- 
sembly of  New  Jersey,  proved 
by  the  oath  of  a  witness,  to  be 
the  original  record,  accompa- 
nied by  evidence,  that  the  sig- 
natures of  the  justices  were  of 
their  handwriting,  and  that  the 
Justice's  Court  had  no  seal,  is 
admissible  in  evidence.      Ibid. 

18.  The. acts  of  congress,    pre- 
scribing the  mode  of  authenti- 
cating records,  do  not  exclude 
all  other  evidence.  Ibid. 

19.  After  an  admission  by  a  de- 
fendant, that  he  had  at  one  time 
been  interested  in  a  firm,  and 
that  the  first  entry  in  the  books 
of  the  firm  had  been  occasioned 
by  his  having  received  a  divi- 
dend of  the  profits,  the  books 
may  be  given   in  evidence  to 
explain  the  nature  of  his  inte- 
rest, and  to  show  the  extent  of 
his  admission ;  notwithstanding 
he  at  the  same  time  asserted, 
that  his  connexion    with   the 
partnership  had  ceased  before 
certain  notes,    signed   by  the 
firm,  and  upon  which  the  suit 
was     founded,    were     issued. 
Thornmon  et  al.  v.  Kalbach  et  al. 

238 

20.  The  jury  should  be  permitted 
to  judge  of  the  meaning  of  the 
admission ;  and  it  is  error  to 
withdraw    the    decision    from 
them.  Ibid. 

21.  On  the  plea  of  won 


to  an  action  founded  upon  an 
award  of  arbitrators,  without 
notice  of  special  matter,  the 
defendant  cannot  give  mistake 
of  the  arbitrators  in  evidence. 
Taylor  et  al.  v.  Coryell  et  al.  243 

22.  An   examined   copy    of  the 
books  of  an  incorporated  bank, 
uncorroborated   by   any   other 
proof,  is  not  evidence.  It  seems, 
that  it  would  be  evidence,   if 
accompanied  by  proof  that  the 
original  entries  were  made  by 
an   officer   of    the  bank;   this 
proof  to  be  made  by  the  officer 
himself,  if  to  be  found,  and,  if 
not,    his    handwriting    to    be 
proved.    Ridgway  v.  The  Far- 
tners'  Bank  of  Bucks  county.  256 

23.  Parol  evidence  of  the  declara- 
tion and  intention  of  the  grant- 
or, in  a  deed,  is  not  admissible. 
Ml  Williams  v.  Martin.          269 

24.  After  a  man  has  made  a  sale, 
his  declarations  cannot  be  given 
in    evidence    to  invalidate   it. 
Babb  v.Clemson.  328 

25.  Declarations  by  the  servant 
of  a  debtor,  who  had  made  an 
assignment  of  property  to  the 
plaintiffs,  of  which  the  servant 
had  the  care,  that  after  the  as- 
signment, while  he  was  in  the 
house  of  the  debtor,  in  which 
the  plaintiff  also  resided,  he  was 
hired  and  paid  by  the  plaintiff, 
are  admissible  in  evidence;  the 
servant  having  left  the  county 
before  the  trial.  Ibid. 

26.  A   paper  containing  an  ac- 
count of  carpenter's  work  done 
in  the  country  by  the  plaintiff 
for    the    defendant,    with   the 
prices  according  to  the  book 
of  rates  of  the  city  of  Lancas- 
ter, unsupported  by  any  proof 
that  the   prices  of  the   work 
done   were  reasonable,  is  not 
evidence.     Summers  v.  M'Kim 
et  al.  405 

27.  A  deposition  drawn  up  pri- 
vately by  one  of  the  counsel  in 
the  cause,  from  the  mouth  of 
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the  witness,  and  afterwards 
sworn  to  before  a  justice,  un- 
der a  rule  to  take  depositions,  is 
not  admissible  in  evidence.  Ibid. 

28.  A  deposition  taken  before  a 
justice,  under  a  rule,  ought  to 
be  reduced  to  writing  from  the 
mouth   of  the   witness   in  the 
presence  of  the  justice.       Ibid. 

29.  Plaintiff  called  on  defendant 
for  a  paper,  and  finding  some- 
thing in   it  not  expected,   de- 
clined reading  it.     The  defend- 
ant is  not  thereby  entitled  to 
give  the  paper  in  evidence.  Ibid. 

SO.  The  defendant  cannot  give  in 
evidence,  an  account  book  kept 
by  him  of  the  plaintiff's  work 
and  labour.  Ibid. 

EXECUTION. 

•See  JUDGMENT,  1,  2. 
Where  bail  for  an  appeal  from 
an  award  of  arbitrators  was 
entered  within  sixteen  days, 
and  no  exception  to  it  was  ta- 
ken until  seven  years  after- 
wards, and  the  appellant,  when 
he  knew  of  the  exceptions,  of- 
fered additional  and  unexcep- 
tionable bail,  which  the  oppo- 
site party  refused  and  issued 
an  execution,  held,  that  ihe  ex- 
ecution was  erroneous.  Davis  v. 
Black,  Adm.  327 

EXECUTORS  AND  ADMI- 
NISTRATORS. 
See  ORPHANS'  COURT.  PLEADING,  4. 

1.  No  contract  arises  upon  a  de- 
vastavil,  which  will  support  an 
action    against    the    executor, 
personally.    Wilson  v.  Long.    58 

2.  No   contract,  express  or  im- 
plied, arises  between  the  exe- 
cutor and  a  legatee  of  the  tes- 
tator. Ibid. 

C.  One  administrator  cannot  sue 
his  co-administrator,  on  a  loan, 
from  the  latter,  to  the  intestate. 
Simon,  Adm.,  v.  Albright.  429 

4.  Nor  will  it  enable  him  to  sue, 
if  he  assign  such  bond  to  a  third 
person,  (a  creditor  of  the  intes- 
tate) and  then  obtain  an  assign- 
ment from  him.  Ibid. 
VOL.  xir. 


Query,  what  remedy  there  is? 

Ibid. 

FEE  SIMPLE. 
See  DEVISE,  1. 

FORFEITURE. 

1.  The  plaintiff  and  defendant,  and 
eight   others,    on  the    13th    of 
Mpril,  1820,  joined  in  the  pur- 
chase of  lottery  tickets  to  be 
paid  for  by  instalments,  accord- 
ing to  an  agreement  in  writing, 
as  follows;  namely,  "one  dollar 
to  be  paid  by  each  member  at 
the  time  of  subscribing,  and  one 
dollar  on  each  and  every  ticket 
weekly  till  paid  for,  at  twelve 
dollars  each  ticket ;  any  one  sub- 
scriber, neglecting  to  pay  his 
weekly  dues  for  three  successive 
weeks,  to  forfeit  to  the  club  his 
title  to  the  tickets  and  instal- 
ments before  paid.     The  plain- 
tiff paid,  on  the  13th  of  jJ/iril, 
one  dollar;  on  the  27th  otjUjiril, 
one  dollar,  and  on  the  13th  of 
May,  one  dollar.     On  the  25th 
of  May  a  prize  was  drawn,  and 
the  money  divided,  excluding 
the  plaintiff.     Held,  that  there 
was  no  forfeiture  of  the  plain- 
tiff's right  to  a  share  of  the 
prize.   Stafford  v.  Walker.    190 

2.  A  receipt  of  a  weekly  payment 
by  a  broker,  not  the  agent  of 
the  parties,  would  not  amount 
to  a  waiver  of  the  forfeiture,  if 
any  had  existed.  Ibid. 

FORGERY. 

To  utter  and  publish  a  counter- 
feit note  of  a  private  unautho- 
rized banker,  knowing  it  to  be 
counterfeit,  is  an  indictable  of- 
fence. Butler  v.  The  Common- 
wealth. 237 
FRAUD. 

See  ASSIGNMENT.  ATTACHMENT 
FOREIGN,  3,4.  BANKS,  6.  INFANT. 

1.  A  voluntary  settlement  is  void, 
as  to  debts  existing  at  the  time 
it  is  made,  if  the  recovery  of 
such  debts  be  delayed,  hinder- 
ed, and  defeated  thereby;  and 
if  it  be  set  aside,  not  only  exist- 
ing debts,  but  all  subsequent 
30 


474 


INDEX. 


debts,  will  be  let  in  upon  the 
property  settled.  Thomson  v. 
Dougherty.  448 

2.  If  the  party  making  a  volunta- 
ry settlement  be  indebted  at  the 
time,  and  do  not  provide  for 
such  debts  by  the  settlement, 
nor  secure  them  by  mortgage, 
though  he  should  mean  after- 
wards to  discharge  them,  but 
the  settlement  is  made  in  con- 
templation of  future  debts,  it  is 
covinous  and  void.  Ibid. 

3.  If  a  party  not  indebted  make 
a  voluntary  settlement,  in  con- 
templation of  future  debts,  and 
these  debts  are  connected  with 
the  deed,  with  a  view  to  keep 
the  estate  in  his  family,  so  as 
to  exclude  such  future  debts, 
the  deed,  as  to  them,  will  be 
inoperative.  Ibid. 

4.  The  conveyance  of  the  whole, 
or    the   greater  portion    of   a 
man's  real  estate,  for  the  bene- 
fit of   his  wife   and   children, 
when  he  is  about  to  embark  in 
a  new  and  hazardous  business, 
is  strong  evidence  of  a  fraudu- 
lent intention.  Ibid. 

5.  But  although  a  fraudulent  set- 
tlement is  void  as  to  creditors, 
it  is  valid  as  to  the  grantor  and 
those  claiming  under  him,  and 
therefore  the  estate  settled  will 
not  pass  by  a  general  assign- 
ment for  the    benefit    of    the 
grantor's  creditors;  and,   con- 
sequently, a  purchaser  at  she- 
riff's sale,  under  a  judgment 
against  the  grantor,   obtained 
after  the  assignment,  is  entitled 
to     recover,     notwithstanding 
such  assignment.  Ibid. 

FREIGHT. 

See  INSURANCE,  1,  2. 

GUARANTY. 

See  PARTNERS,  1.    WITNESS,  2. 

GUARDIAN  AND  WARD. 

See  LEGACY,  2. 

Of  the  responsibility  of  a  guar- 
dian for  deficiencies  occasioned 
by  negligence.  Case  of  Isaac 
Johnson's  dfifieal.  '  317 


HUSBAND  AND  WIFE. 

In  ejectment,  the  plaintiff  claimed 
under  A.  and  B.  his  wife.  It 
was  proved,  she  had  been  mar- 
ried to  D.,  who  was  dead  more 
than  thirty  years,  and  one  of  the 
plaintiff's  witnesses  stated  she 
had  had  three  husbands,  before 
marrying  A.  The  court  may 
leave  it  to  the  jury,  to  presume 
all  the  prior  husbands  to  be 
dead.  Breiden  v.  Puff.  430 

INDICTMENT. 

1.  In  an  indictment  for  a  rape,  it 
is  not  necessary  to  charge,  that 
the  offence  was  committed  for- 
cibly, and  against  the  will  of  the 
woman.     It   is  sufficient,  if  it 
charge,  that  the  defend  ant  felo- 
niously did  ravish  and  carnally 
know  her.   Harmon  v.  The,  Com- 
monwealth. 69 

2.  A  count  for  a  rape,  may  be 
joined  in  the  same  indictment 
with  one  for  an  assault  and  bat- 
tery, with  intent  to  ravish;  but, 
if  the  defendant  be  found  guilty 
generally,  he  can  be  sentenced 
only  on  the  count  for  a  rape. 

Ibid. 

3.  If  an  act  of  assembly  direct  the 
president,  managers,  and  com- 
pany of  a  turnpike  road,  to  re- 
move a  gate,  the  persons  who 
are  president  and  managers  are 
not  individually  liable  to  indict- 
ment, if  the   direction  is  not 
performed.    The  Commonwealth 
v.  Demuth  et  al.  389 

INFANT. 

1.  Query,  Whether  there  may  not 
be  cases  of  such  gross  and  pal- 
pable fraud  committed  by  an 
infant,  as  would  render  valid 
a  release  of  his  right  to  land. 
Stoolfoosetal.v.JenkinsetUx.  399 

2.  But  evidence  that  an  infant  fe- 
male executed  such  release,  in 
collusion   Avith    her   guardian, 
having  first  chosen  him  guar- 
dian for  the  purpose  of  cheat- 
ing the  releasees,  and  then  de- 
ceived    them    by    persuading 
them  that  their  title  would  be 
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confirmed  by  the  release,  and 
thus  prevailed  on  them  to  pay 
her  three  hundred  pounds,  as 
her  share  of  the  land,  does  not 
constitute  such  a  case.  Ibid. 
3.  Nor,  in  a  suit  for  laml  by  such 
infant,  which  she  claims  by  de- 
scent from  her  mother,  and 
which  she  has  thus  released,  is 
the  will  of  her  father  evidence, 
showing  lands  devised  to  her 
by  him:  it  is  not  a  case  where 
the  party  will  be  put  to  an  elec- 
tion. Ibid. 

INSOLVENT  DEBTOR. 

1.  Where  one  is  arrested  in  va- 
cation, and  gives  bond,  agreea- 
bly to  the  act  of  the  28th  of 
March,  1820,  to  appear  at  the 
next  court,  and  surrender  him- 
self to  prison  on  failing  to  com- 
ply with  all  things  required  to 
entitle  him  to  a  discharge  un- 
der the  insolvent  laws,  the  pos- 
session of    personal    property 
sufficient   to   satisfy  the  debt, 
and  the  omission  to  show  it  to 
the  officer  making  the  arrest, 
even  if  they  make  the  arrest  il- 
legal,   and    the    giving    bond 
fraudulent,  (which,  it  seems,  they 
do  not,)  do  not  operate  against 
a  defence   founded  upon   per- 
formance of  the  condition  of  the 
bond.  Lincoln  et  al.  v.  Williams. 

105 

2.  A  discharge   at  the  court  at 
which  the  petitioner  was  bound 
to  appear,  is  a  performance  of 
the  condition  of  the  bond,  whe- 
ther the  discharge  be  founded 
upon  a  petition  filed  in  conse- 
quence of  the  arrest,  or  inde- 
pendently of   it;    and,  conse- 
quently, it  is  unnecessary  to  re- 
cite the  arrest  in  the  petition, 
or  to  show,  in  any  other  way, 
that  the  petition  was  filed  in 
continuation  of    the    proceed- 
ings which  took  place  in  vaca- 
tion. Ibid. 

INSURANCE. 

1.  Insurance  on   freight,  valued 
at  seven  thousand  five  hundred 


dollars.  The  vessel  was  cap- 
tured and  carried  into  Bermu- 
da^ where  both  vessel  and  car- 
go were  condemned.  The  in- 
sured appealed  and  obtained 
restitution  of  the  vessel,  and 
made  a  compromise  with  the 
captors,  by  which  he  obtained 
two-thirds  of  the  proceeds  of 
his  goods,  (the  goods  having 
been  sold  by  order  of  the  Court 
of  Admiralty  at  Bermuda,}  and 
the  other  fourth  was  retained 
by  the  captors.  Soon  after  re- 
•  ceiving  intelligence  of  the  cap- 
ture, the  insured  abandoned, 
and  was  paid  for  a  total  loss. 
The  goods  of  the  insured  oc- 
cupied two-thirds  of  the  ton- 
nage of  the  vessel,  the  rest  be- 
longing to  other  shippers.  In 
adjusting  the  freight,  under 
these  circumstances,  the  in- 
sured is  not  bound  to  make 
good  to  the  insurers,  the  whole 
amount  at  which  the  freight 
was  valued,  and  which  they 
paid  him,  in  consequence  of  his 
abandonment.  Dumas  v.  The 
United  States  Ins.  Co.  437 

2.  Quenj,  what  would  be  the  rule, 
if  the  insured    were   the   sole 
shipper,  and  especially  if  the 
ship  were  filled?  Ibid. 

3.  Insurance  on  goods  at  and  from 
Tenerijfe    to     Sourabaya,     and 
thence  to  Philadelphia^  by  a  po- 
licy    insuring,     among    other 
risks,    against    "  all   unlawful 
arrests,  restraints,  and    detain- 
ments  of  all   kings,  princes," 
&c.,  and  containing  a  warranty, 
by  the  insured,  of  neutrality. 
The  ship,  being  between  sixty 
and    one  hundred  miles  from 
Sourabni/a,  was  boarded  by  an 
officer  of  a  British  frigate,  be- 
longing  to    a    squadron    then 
blockading  the  island  of  ,/avc, 
and   warned  not  to  enter  any 
port  in   the  island  of  Java  or 
Madura.    On  the  following  day 
the  vessel  made  another  attempt 
to  enter  the  port  of  Sourabaya, 
when  she  was  chased  off  and 
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again  taken  possession  of  by 
the  same  frigate,  and,  after  a 
detention  of  three  days,  dis- 
missed, with  orders  to  depart 
immediately,  and  an  assurance 
that  if  again  found  hovering  on 
the  coast,  the  ship  would  be 
captured  and  the  crew  impress- 
ed. She  proceeded  to  the  Me 
of  France,  to  refit,  Sec.,  and  then 
returned  to  Philadelphia.  Held, 
that  if  the  word  "unlawful" 
had  not  been  introduced  into 
the  policy,  the  blockade  would 
have  been  a  restraint  of  princes, 
•which  would  have  entitled  the 
insured  to  recover  for  a  total 
less.  Thompson  v.  Read.  440 

INTEREST. 

1.  Where  an  account  between  the 
commonwealth  and  a  sheriff  was 
stated  by  the  auditor  general, 
showing  a  large  balance  due  to 
the  commonwealth,  which  was 
approved  by  the  state  treasurer, 
but  the   sheriff  himself  never 
presented  an  account  for  settle- 
ment, and  had  no  previous  no- 
tice of  the  statement  of  the  ac- 
count by  the  auditor  general, 
and  that  officer,  in  transmitting 
the  account  to  the  deputy  attor- 
ney general,  with  instructions 
to  bring  suit  on    the  sheriff's 
official    bond,  stated   that  the 
amount    would    probably    be 
greatly  reduced,  by  credits  to 
be  produced  by  the  sheriff,  in 
consequence  of  which,  a  corre- 
spondence was  opened  between 
the   auditor   general    and    the 
sheriff,  which  resulted  in  a  re- 
duction of  the  balance,  nearly 
one-half  the  original  amount, 
held)  that   the    commonwealth 
\vas  not  entitled  to  interest  on 
the  balance  thus  reduced,  un- 
der the  35th  section  of  the  act 
of  the  30th  of  March,  1811.  The 
Commonwealth  v.  Filler,  Adm.  277 

2.  Where  there  is  no  usage  nor 
precise  time  of  payment,   no 
account  rendered  nor  demand 
made,  if,  is  for  the  jury  to  give  j 


interest,  by  way  of  damages,  for 
the  delay,  at  their  discretion? 
under  all  the  circumstances  of 
the  case.  Eckert  v.  Wilson.  393 

JUDGMENT. 

See  ASSUMPSIT,   1.     ATTACHMENT 
FORKIGN,  1,2.   ERROR,  4. 

1.  A  judgment  creditor,  who  has 
taken  in  execution  the  goods  of 
his  debtor,   cannot  afterwards 
discharge  them  from  the  exe- 
cution, and  continue  his  judg- 
ment in  force  as  to  the  land  o£ 
the  debtor.  Hunt  v.  Breading.  37 

2.  Where,  therefore,  a  judgment 
creditor,    who   had   taken    his 
debtor's  goods  in  execution  to 
the  value  of  the  debt,  and  per- 
mitted them  to  remain  in  his 
possession,  as  appeared  by  the 
sheriff's  return,  agreed  to  set 
aside  his  levy,  and,  in  conside- 
ration of  being  paid  the  amount 
of  his  judgment,  to  assign  it  to 
a  subsequent  judgment  credit- 
or, who,  at  the  same  time,  re- 
ceived from  the  debtor,  in  pay- 
ment of  his  own  debt,  the  goods 
which  had  been  levied   on  in 
satisfaction  of  the  judgment  as- 
signed to  him,  it  was  held,  that 
the  first  judgment  was  satisfied, 
and  that 'the  assignee  of  that 
judgment  was  not  entitled  to  be 
paid  out  of  the  money  arising 
from  the  sale  of  the  debtor's 
lands,  in  preference  to  an  in- 
termediate judgment  creditor. 

Ibid. 

3.  The  21st  section  of  the  act  of 
the  20th  of  March,  1810,  which 
provides   that   "no  judgment 
shall  be  set  aside  in  pursuance 
of  a  writ  of  certiorari,  unless 
the    same    be    issued     within 
twenty  days  after  the -judgment 
was  rendered,"  applies  only  to 
civil    actions.     Caughey  v.  The 
Mayor,  fyc.  of  Pittsburg.          53 

4.  Where    a    summons    issued 
against  A.  and  B.,  which  was 
returned,  "summoned  as  to  A., 
and  non  est  as  to  B.,"  and  the 
name  of  an  attorney  was  enter- 
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ed  in  the  docket  opposite  the 
names  of  the  two  defendants, 
but  the  plaintiff  declared  against 
A.  alone,  averring  that  the  writ 
had  been  returned  nihil  as  to 
B.,  and  on  the  same  day  enter- 
ed a  rule  of  arbitration,  and 
the  arbitrators,  after  having 
heard  the  proofs  of  the  plain- 
tiffs, (the  defendants  not  ap- 
pearing,) made  an  award  in  fa- 
vour of  the  plaintiffs,  and  in  no 
part  of  the  record  it  was  ex- 
pressly said,  that  B.  appeared 
or  was  heard  in  the  cause,  held, 
that  the  judgment  entered  on 
the  award  was  not  a  judgment 
against  B.  Erdman  v.  Stahl- 
necker.  325 

JURISDICTION. 
See  NEW  JERSEY. 

Want  of  jurisdiction  is  not  cured 
by  acquiescence.  Stoyt  Admx. 
v.  Yost,  385 

JURY. 

See  ERROR,  1.     EVIDENCE,  20. 
WRITTEN  INSTRUMENT,  1. 

JUSTICE  OF  THE  PEACE. 
See  APPEAL.     COURT,  1. 

1.  A  devasta-vit  is  not  a  tresfiass, 
within  the  meaning  of  the  act 
of  the  22d  of  March,  1814,  giv- 
ing jurisdiction  to  justices  of 
the  peace, in  cases  of  trespass 
for  the  recovery  of  damages  for 
an   injury  done  or  committed 
on  real   and    personal    estate. 
Jl'i'lson  v.  Long.  58 

2.  A  justice  of  the  peace  has  no 
jurisdiction  of  an  action  found- 
ed on  the  judgment  of  a  court 
of  record.  Ibid. 

3.  It  is  not  necessary  that  the  no- 
tice required  to  be  given  to  a 
justice  of  the  peace,  prior  to 
commencing  an  action  against 
him   for   the    penalty    of  fifty 
pounds,  imposed  by  the  act  of 
the  14th  of  February,  1729,  for 
marrying  a  minor,  without  the 
consent  of  parent  or  guardian, 
should  state  that  there  was  no 
publication  of  banns.     A  sub- 
stantial notice  of  the  cause  of 


action  is  alone  required.  Miller 
v.  Smith.  145-. 

4.  An  indictment  can  be  support- 
ed for  a  contempt  of  a  justice  of 
the  peace,  which,  though  not  a 
breach  of  the  peace,  amounts  to 
an  obstruction  of  the  execution 
of  his  office.  Brooker  v.  The 
Commonwealth.  175 

LANDLORD  AND  TENANT. 

1.  If  the  goods  of  the  tenant  are 
removed  from  the  demised  pre- 
mises, in  the  daytime,  without 
the  knowledge  of  the  landlord, 
to  secure  them  from  distress  for 
rent  becoming  due,such,removal 
is  not,  independently  of  other 
circumstances,  a  clandestine  or 
fraudulent  removal,  which  will 
authorize  the  landlord  to  follow 
the  goods,  and   distrain  upon 
them,  within  thirty  days  after 
they  were  removed.    Grace  v. 
Shivelyetal.  217 

2.  The  clandestine  or  fraudulent 
removal  of  goods  by  the  tenant, 
before  the  rent  is  due,  gives  no 
right  to  the  landlord  to  follow 
them  after  it  becomes  due,  and 
distrain  within  thirty  days  from 
the  time  of  their  removal.  Rid. 

LEGACY. 

1.  After  ordering  all  his  real  es- 
tate to  be  sold  by  his  executors, 
and  the  money  proceeding  from 
the  sale  to  be  put  out  at  inte- 
rest, during  the  life  of  his  wife, 
to  whom  the  interest  was  to  be 
paid,  the  testator  proceeded, — 
"At  the  decease  of  my  wife,  I 
do  allow  the  price  of  my  land 
shall  be  equally  divided  among 
my  two  sons,  A.  and  B.,  and 
my  daughters,  C.,  D.,  E.,  and 
F.,  or  their  heirs,  in  six  equal 
parts."  F.,  after  the  death  of 
the  testator,  married,  and  died 
without  issue,  during  the  life  of 
her  mother,  who  afterwards 
died.  Held,  that  the  legacy  was 
vested  in  F.,  and  that  therefore 
her  husband,  as  her  adminis- 
trator, was  entitled  to  recover 
it.  Patterson,  surviving  Exr->  v. 
Hawthorn,  Mm.  112 
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2.  Bequest  of  the  residue  of  the 
testator's  personal  estate  as  fol- 
lows :  "  1  give  to  my  son  Jacob 
one  half  thereof,  to  be  paid  to 
him  one  year  after  my  decease, 
and  the  other  half  I  order  my 
executors  to  put  out  on  good 
security,  and  one  half  of  the  in- 
terest therefrom,  I  give  to  be 
applied  to  the  support  and  edu- 
cation of  the  children  of  my  son 
Samuel,  until  they  respectively 
arrive  at  fourteen  years  of  age, 
and  the  interest  arising  after- 
wards, I  give  to  the  said  chil- 
dren of  my  said  son  Samuel,  in 
equal  parts  or  shares,  as  they 
respectively  arrive  to  lawful 
age;  the  other  half  of  the  said 
interest  I  give  to  my  said  son 
Samuel,  to  be  paid  to  him  an- 
nually during  his  life,  and  after 
his  decease,  I  give  the  princi- 
pal, so  put  to  interest,  to  the 
children  of  the  said  Samuel  in 
equal  parts  or  shares."  Held, 
that  the  interest  becoming  due 
after  the  children  arrived  at  the 
age  of  fourteen  years,  should 
be  suffered  to  accumulate,  and, 
together  with  the  principal,  go 
to  the  children,  on  their  arrival 
at  the  age  of  twenty-one  years : 
That  the  bequest  to  the  chil- 
dren, of  the  other  moiety  given 
to  Samuel  during  life,  was  not 
immediate,  but  that  they  took 
it  as  they  took  the  other  moie- 
ty, and,  on  arriving  at  the  age 
of  twenty-one,  they  were  to  re- 
ceive the  principal,  and  the  in- 
terest which  had  accrued  since 
the  death  of  their  father,  who 
died  before  they  were  of  full 
age.  And,  consequently,  the 
guardians  of  Samuel's  children, 
not  being  entitled  to  receive 
either  principal  or  interest,  was 
not  responsible  for  any  loss  aris- 
ing from  the  insolvency  of  the 
executor.  Case  of  Isaac  Johnson's 
Jlfiiieal.  317 

LIEN. 

1 .  A  claim  filed  under  the  mecha- 
nics' lien  law,  "  against  the 


owners,  or  reputed  owners,  of 
a  three  storied  brick-house,  si- 
tuate on  the  south  side  of  Wal- 
nut street,  between  Eleventh 
and  Twelfth  streets,  in  the  city 
of  Philadelphia,  and  against  all 
other  person  or  persons,  owner 
or  possessors  of  the  said  build- 
ing," is  sufficiently  certain. 
Harker  et  at.  v.  Conrad  et  al.  30  i 

2.  If  a  lumber  merchant,  who  has 
separate  liens  for  materials  fur- 
nished to  two  houses,  receives 
a  payment  without  actual  ap- 
propriation by  either  debtor  or 
creditor,  and  suffers  his  lien  on 
one  of  the  houses  to  expire,  he 
cannot,   at  the  trial  of  a  scire 
facias  upon  a  claim  filed  against 

the  other  house,  appropriate 
the  payment  in  discharge  of 
his  demand  in  respect  of  which 
his  lien  had  expired,  to  the 
injury  of  a  third  person, 
who  without  notice,  had  pur- 
chased the  property  against 
which  the  lien  is  sought  to  be 
established.  Ibid, 

3.  It  seems,  that  a  lumber  mer- 
chant has  a  lien  for  lumber  fur- 
nished to  make  shelves  for  a 
vault  which  formed  part  of  the 
original  plan  of  a  building.  Ibid. 

4.  A  lumber  merchant  has  a  lien 
for  lumber  furnished  to  a  build- 
ing, whether  it  is   used  in  a 
usual  or  necessary  manner  or 
not.  Ibid. 

LIMITATIONS,  ACT  OF. 

An  acknowledgment,  to  take  the 
the  case  out  of  the  statute  of  li- 
mitations, must  be  unqualified : 
if  the  defendant,  when  he  ad- 
mitted the  items  of  the  plain- 
tiff's demand,  still  claimed  a 
balance  due  him  after  settle- 
ment of  all  accounts,  that  is 
not  sufficient  to  take  the  case 
out  of  the  statute.  Eckert  v.  Wil- 
son. 393 

LOTTERY. 
•    See  FORFEITURE. 

MARINER. 

1.  An  assault  by  a  mariner  on  the 
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captain  of  a  vessel,  is  such  gross 
misbehaviour  as  will  produce  a 
forfeiture  of  wages,  and  justify 
the  captain  in  discharging  him, 
unless  followed  by  humble  sub- 
mission, and  such  behaviour  as 
affords  a  strong  probability  of 
future  good  conduct.  Buck  et 
al.  v.  Lane.  266 

2.  What  would  be  the  effect  of 
such  submission  and  behaviour 
on  the  captain's  right  to  dis- 
charge the  mariner,  quereP 

Ibid. 

MAURICE  RIVER  COVE. 

See  NEW  JERSEY. 

MECHANICS  AND  MATE- 
RIAL MEN. 
See  LIEN. 

MORTGAGE. 

See  EJECTMENT.     USURIOUS 
CONTRACT. 

MOYAMENSING. 
See  WITNESS,  4. 

NEW  JERSEY. 
It  seems,  that  the  cove  opposite 
the  mouth  of  Maurice's  river, 
is  within  the  jurisdiction  of  the 
state  of  New  Jersey,  and  forms 
part  of  the  county  of  Cumber- 
land. Kean  v.  Rice.  203 

NOTARY  PUBLIC. 
A  notary   public   may  be   com- 
pelled   to    testify   against   the 
truth  of  his  certificate  of  protest. 
Parry  4-  Co.  v.  Almond.         284 

NOTICE. 

See  JUSTICE  OF  THE  PEACE,  3. 

ORPHANS'  COURT. 

See  EVIDENCE,  1. 

1.  The    Orphans'    Court    may 
amend  its  proceedings,  after  a 
sale  by  an  administrator  under 
its  order,  by  adding  to  the  ad- 
ministrator's account  exhibit- 
ed, his  affidavit,  that  the  same 
was  just  and  true,  formerly  ta- 
ken in  court,  but  not  filed.  Ken- 
nedy v.  Wachsmuth.  171 

2.  The  affidavit  of  one  adminis- 
trator to  the  truth  of  the  ac- 
count exhibited  in  the  Orphans' 


Court,  is  sufficient,  though  there 
are  other  administrators.    Ibid. 

3.  The  decrees  of  the  Orphans' 
Court    may    be    controverted, 
where  it  exceeds  its,  jurisdic- 
diction ;  but  where  it  is  acting 
within  its  jurisdiction,  the  truth 
of  what  is  asserted  on  record 
cannot  be  denied,  in  a  collateral 
proceeding.  Ibid. 

4.  The   Orphans'   Court  has  no 
power  to  compel  an  executor  to 
give  security  at  the  instance  of 
one  who  has  a  right  to  the  inte- 
rest of  a  bequest,  but  no  right  to 
the  principal  until  a  future  day. 
Case  of  Johnson's  Afifi eaf.      317 

OYSTERS. 

Although  a  state  may  not  have  a 
right  of  absolute  property  in 
oysters,  it  may  pass  regulations 
for  their  preservation.  Kean  v. 
Rice.  203 

PAROL  EVIDENCE. 

See  EVIDENCE,  22. 

PARTNERS. 

1.  A  guarantee  given  by  one  part- 
ner, in  the  name  of  the  firm, 
does  not  bind   his  co-partner, 
unless  it  be  in  the  regular  line 
of  business,   or  be  afterwards 
adopted  and  acted  upon  by  the 
co-partner.  Button  and  M'Nickle 
v.  Irvine  et  al.  13 

2.  One  partner  may  bind  his  co- 
partners, by  an  agreement  not 
under  seal,  to  refer  any  part- 
nership matter.   Taylor  et  al.  v. 
Coryell.  243 

3.  A  dormant  partner  is  not  re- 
sponsible for  the  debts  of  the 
firm,  contracted   after  he  has 
ceased  to  be  a  partner,  but  be- 
fore public  notice  is  given  of 
the  dissolution  of  the  partner- 
ship. Armstrong  et  al.  v.  Hussey 
etal.  315 

PARTNERSHIP. 
See  EVIDENCE,  19. 

PAUPER. 

1.  In  an  action  by  the  directors  of 
the  poor,  Sec.,  upon  an  assump- 
tion by  the  defendant  to  sup- 
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port  a  person  who  afterwards 
became  a  pauper,  and  was  main- 
tained by  the  plaintiffs,  a  taxa- 
ble and  taxed  inhabitant,  is  a 
competent  witness  for  the  plain- 
tiffs, under  the  10th  section  of 
the  act  of  the  27th  of  March, 
1823.  Thornbury  et  al.  v.  The 
Directors  of  the  Poor,  fyc,  of 
Adams  county.  llO 

2.  Where  the  declaration  in  such 
an  action,  avers  that  the  pauper 
had  a  right  of  settlement  in  the 
county,  and  was  regularly  sent 
to  the  poor  house  by  an  order 
of  two  justices,  it  is  necessary 
to  prove  such  order;  notwith- 
standing the  declaration   con- 
tains a  general  count  for  money 
laid  out  and  expended  by  the 
plaintiffs  for  the  use  of  the  de- 
fendant, at  his  special  instance 
and   request;   there   being  no 
evidence  of  any  such  request. 

Ibid. 

3.  By  the  act  of  assembly  of  the 
1 1th  of  March,  1807,  the  direct- 
ors of  the   poor   of    Franklin 
county,  may  themselves  bind  ap» 
prentices,  such  children  as  shall 
come  under  their  notice  as  fiau- 
flers,   by   a  warrant  from  two 
justices  of  the  peace;  and  they 
may  also,   in  conjunction  with 
two  justices,  bind,  **  such  children 
U'hose  fiarents  are   dead,  or  as 
shall  by  them,  the  said  directors 
and  two  justices,  be  found  unable 
to  maintain  them. "  The  Common- 
wealth v.  Walker.  169 

4.  If  a  healthy   stranger,    who 
meets  with  an  accident  which 
renders  it  impossible  for  him 
to  be  removed,  be  received  into 
the  plaintiff's  house,  and  taken 
care  of  at  the  desire  of  the  over- 
seers of  the  poor,  who  employ 
a  physician  to  attend  him,  the 
township  is  bound  to  pay  for 
his  board,  and  other  reasona- 
ble  expenses   incurred  by  the 
plaintiff,  without  a  previous  or- 
der of  maintenance.  Overseers  of 
the  Poor  of  Roxborough  \.JBunn. 

292 


5.  The  right  of  the  plaintiff  to 
recover,  under  such  circum- 
stances, is  not  affected  by  his 
not  having  given  notice,  that 
he  had  in  his  house  such  a  per- 
son, agreeably  to  the  25th  sec- 
tion of  the  act  of  the  9th  of 
March,  1771;  nor  by  the  cir- 
cumstance of  the  pauper's  name 
not  having  been  entered  in  the 
books  of  the  township.  Ibid. 

PLEADING. 

See  CORPORATION. 

1.  A  statement  may  be  filed,  un- 
der the  act  of  the  2 1  st  of  March, 
1806,  in  a  suit  brought  to  reco- 
ver a  sum  of  money  paid  by  the 
plaintiff  as  bail  of  the  defend- 
ant.  Thompson  v.  Gifford.       74 

2.  That  act  authorizes  the  filing 
of  a  statement,  on  an  appeal 
from  the  judgment  of  a  justice 
of  the  peace.  Ibid. 

3.  An  action  for  a  legacy  is  not 
within  the  provisions  of  the  act 
of  the  21st  of  March,  1806,  au- 
thorizing a  statement  to  be  filed 
instead  of  a  declaration.  Meals 
et  al.  Exrs.  v.  Wiley  et  Ux.      96 

4.  A  declaration,  setting  forth  an 
implied  promise  by  an  adminis- 
tratrix, as  sueh,  to  pay  money 
paid,  laid  out,  and  expended  by 
the  plaintiff  for  her  use,  as  ad- 
ministratrix, in  consequence  of 
the  payment,  after  the  death  of 
the  intestate,  of  a  debt  for  which 
he  and  the  plaintiff  were  joint- 
ly liable  in  his  lifetime,  is  good; 
and  a  judgment  de  bonis  intes- 
tati,  founded  upon  it,  may  be 
supported.     Collins,    Admx.,  \. 
Weiser.  97 

5.  A   count  in    slander,  stating 
merely    that     the     defendant 
charged  the  plaintiff  with  the 
crime  of  forgery,  is  bad    Yundt 
v.  Yundt.  427 

POOR. 
See  PAVPER. 

PRACTICE. 

1.  The  lapse  of  two  years  from 
the  return  of  a  scire  facias,  with- 
out any  proceeding  on  it,  does 
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tool  by  our  practice,  work  a  dis- 
continuance ;  and  the  plaintiff 
may  afterwards,  the  proper 
rules  having  been  entered,  take 
judgment  for  want  of  a  plea. 
Davis  v.  Jones.  60 

3.  Counsel  must  confine  their  ar- 
guments to  the  errors  they  have 
assigned  in  the  record.  Berry 
v.  Vantriea.  89 

3.  If  there  are  pleas  to  an  indict- 
ment,  of  autrefoits  acquit   and 
not    guilty,    the   former  issue 
should  be  first  tried.    The  Com- 
monwealth v.  Demuth  et  al.  389 

4.  If  a  jury  is  charged  with  both 
these   pleas   at  once,   and  the 
verdict  is,  guilty  in  manner  and 
form,  Sec.,  no  judgment  can  be 
rendered,  as  there  is  no  verdict 
on  one  of  the  pleas.  Ibid. 

PRESUMPTION. 
See  HUSBAND  AND  WIFE. 

PROMISSORY  NOTES. 

See  BILLS  OF  EXCHANGE.  AND 

PROMISSORY  NOTES. 

RAPE. 
See  INDICTMENT,  1,  2. 

REAL  ESTATE. 
See  DEED. 

RECOGNIZANCE. 

1.  The  entry  of  security  to  obtain 
a  stay  of  execution,  under  the 
7th  section  of  the  act  of  the  21st 
of  March,  1806,  operates  as  a 
discharge  of  the  recognizance 
in  the  nature  of  special  bail, 
entered  on  an  appeal  from  a 
judgment  of  a  justice  of  the 
peace.  Roup  v.  IVuldhouer.  24 

2. If  a  recognizatice,conditioned  for 
the  payment  of  the  debt,  &c.,  be 
entered  into  after  the  expiration 
of  the  time  limited  for  a  stay  of 
execution,  and  the  plaintiff  pro- 
ceed upon  it,  Jic  cannot  after- 
wards treat  it  as  a  nullity.  Ibid. 

RECORD. 

See  EVIDENCE,  17. 

RECORDING  ACT. 
The  certificate  of  a  judge,  stating 
that  A.  B.  appeared  before  him, 
VOL.  xii.  3  P 


and  made  oath  that  be  saw  the 
grantor  sign,  seal,  execute,  and 
deliver  an  indenture  as  his  act 
and  deed,  without  stating  that 
the  said  A.  B.  was  a  subscribing 
witness,  sufficiently  complies 
with  the  act  of  assembly  of  the 
18th  of  March)  1775,  to  entitle 
the  deed  to  be  recorded,  if  it 
appear  that  the  name  of  A.  B. 
was  subscribed  as  a  witness. 
Luffborough  v.  Parker.  48 

RENT. 
See  LANDLORD  AND  TENANT. 

SCIRE  FACIAS. 
See  LIEN,  2.    PRACTICE,  I. 

.  The  remedy  by  scire  facias, 
given  by  the  defalcation  act  of 
1705,  to  a  defendant,  to  recover 
a  sum  of  money  due  from  the 
plaintiff,  is  confined  to  actions 
in  which  a  debt  or  damages 
are  demanded  by  the  plaintiff, 
and  does  not  extend  to  a  case, 
in  which  the  plaintiff,  having 
brought  an  ejectment  against 
the  defendant,  it  is  agreed  that 
judgment  shall  be  entered  for 
the  plaintiff,  and  that  the  sum 
to  be  paid  by  the  defendant 
shall  be  determined  by  referees, 
who  make  a  report  finding  a 
certain  sum  due  to  the  defend- 
ant. Blackburn  et  al.  v.  Markle. 

143 

,  It  seems,  that  the  remedy  is  by 
attachment.  Ibid. 

SETTLEMENT. 
Where  the  court  below  charged 
the  jury^  that  *«  if  the  early  set- 
tler has  in  any  way  defined  his 
claim,  he  ought  not  to  be  de- 
prived of  it  by  a  man  who  set- 
tles down  on  it  many  years  af- 
terwards," but  the  jury  were 
probably  led  by  this  language, 
taken  in  connexion  with  the 
circumstances  of  the  case,  to 
suppose,  that,  as  the  plaintiff 
claimed  by  boundaries  embra- 
cing six  hundred  acres,  no  per- 
son had  a  right  to  settle  within 
those  boundaries, until  the  plain- 
tiff had  laid  off  the  four  hun- 
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d red  acres  to  which  he  was  en- 
titled; or  at  least  that  if  any 
person  did  so  settle,  it  was  at 
his  own  peril,  because  the  plain- 
tiff might  afterwards  locate  his 
land,  so  as  to  deprive  him  of 
his  improvements,  the  judgment 
was  reversed  by  this  court,  for 
erYor.  Kissinger  v.  Thompson.  44 
2.  If  a  settler  has  not  marked  the 
extent  of  his  claim  on  the  ground, 
a  person  who  intends  to  take  up 
land  near  him,  should  request 
him  to  mark  his  lines;  and  if, 
without  such  request,  a  war- 
rantee proceeds  to  make  his 
survey,  he  acts  at  his  own  pe- 
ril; and,  in  case  of  a  dispute,  it 
must  be  decided  by  the  opinion 
of  a  jury,  as  to  a  reasonable  lo- 
cation of  the  settler's  tract;  re- 
gard being  had  to  shape,  soil, 
water,  and  other  circumstances. 
Barton  v.  Glasgo.  149 

SET-OFF. 

See  EQUITABLE  DEFENCE. 

1.  A  defendant,  who  is  sued  with 
another,  may  set  off  a  debt  due 
to   him  by  the  plaintiff,  unless 
there  be  some  superior  equity 
in  a  third  person.    Stewart,  for 
the  use,  &c.,  v.  Salaignac.     252 

2.  In  an  action  brought  to  reco- 
ver the  price  of  cattle,  the  de- 
fendant may  set  off  the  damages 

.sustained,  in  consequence  of  a 
breach  of  contract,  in  not  deli- 
vering a  number  of  sheep  pur- 
chased by  him  of  the  plaintiff 
at  the  same  time.  Shaw  v.  Bad- 
ger. 275 

SHERIFF'S  ACCOUNTS. 
See  INTEREST. 

SLANDER. 

See  PLEADING,  5.     WRIT  OF 
ERROR,  1. 

STATEMENT. 

See  PLEADING,  1,  2,  3. 

SURETY. 
See  BANKS,  7.    BOND. 
1.  Where  one,  on  receiving  an 
assignment  of  a  bond  given  by 
two  obligors,  one  of  whom  was 


a  surety,  agreed  with  the  as- 
signor, with  the  approbation  of. 
the  obligors,  that  it  should  be 
set  off  against  another  bond 
given  by  himself  to  the  princi- 
pal debtor;  but,  instead  of  do- 
ing so,  assigned  it,  before  it 
became  due,  to  a  third  person, 
and  suffered  judgment  to  go  by 
default  against  him  in  a  suit 
brought  on  his  own  bond,  held, 
that  the  responsibility  of  the 
surety  was  discharged.  Keed,for 
the  use,  «^c.  v.  Garvin  et  al.  100 
2.  //  seems,  that  without  any  spe- 
cial agreement,  the  liability  of 
of  the  surety  would  be  discharg- 
ed in  equity,  since  the  creditor 
had  in  his  own  hands  the  means 
of  satisfaction,  out  of  the  funds 
of  the  principal  debtor.  Ibid. 

SURVEY. 
See  WARRANT  AND  SURVEY. 

TAXES. 

Taxes  on  real  estate  cannot  be  ap- 
portioned among  the  different 
persons  who  may  become  own- 
ers of  it  during  the  year.  The 
person  charged  at  the  begin- 
ning of  the  year,  is  liable  for 
the  taxes  of  the  whole  year, 
though  he  aliene  before  the  day 
of  appeal.  Shaw  \.  Quinn.  299 

TRESPASS. 
See  ACTION,  3. 

TROVER. 

See  WASTE. 

Trover  lies  against  the  manager 
of  a  nail  factory,  belonging  to 
third  persons,  for  refusing  to 
deliver  a  machine,  put  up  in 
the  factory  during  the  period 
of  his  management,  by  the  pa- 
tentee, who  afterwards  sold  it 
to  the  plaintiff;  there  being  no 
evidence,  that  the  refusal  was 
iu  pursuance  of  instructions 
from  his  employers.  Berry  v. 
Vantries.  89 

TRUSTEE. 

See  EJECTMENT,  4. 

USURIOUS  CONTRACT. 

A  mortgage  given  to  secure  a 
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usurious  contract,  is  not  void, 
but  the  mortgagee  is  entitled 
to  recover  the  amount  actually 
loaned,  with  legal  interest.  Tur- 
ner v.  Calvert.  46 

WAIVER. 
See  ERROR,  5.    FORFEITURE,  2. 

WARRANT  AND  SURVEY. 

Ste  ABANDONMENT.  SETTLEMENT^. 

1.  An   application,  calling  for  an 
improvement,  is  descriptive  to  a 
common  intent;  and  if  due  dili- 
gence be  used  in  obtaining  a 
survey,  the  title  attaches  from 
its  date,  and  not  from  the  re- 
turn of  survey;  unless  some  sub- 
sequent act  of  the  holder,  such 
as    suffering  another    to   take 
possession  and  make  improve- 
ments without  notice  of  survey, 
postpones    him.    M'DoweU    v. 
Young.  1 1 5 

2.  It  is  the  duty  of  the  deputy- 
surveyor  to  return  his  surveys; 
and,  if  he  neglects  this  duty, 
the  holder  of  an  application  is 
not  to  be  injured  by  it.       Ibid. 

3.  The  holder  of  a  surreptitious 
warrant  for  four  hundred  acres, 
on   which   a  survey   of   eight 
hundred  acres  has  been  made, 
but  not  returned,  cannot  hold 
the  land  against  an  application 
founded  on  a  settlement,  where 
the   applicant    had    a    survey 
made   of    a    smaller    quantity 
than  his  application  called  for, 
by  a  deputy  surveyor,  then  in- 
terested   in    the    surreptitious 
warrant,  if,  as  soon  as  he  dis- 
covers the  fraud,  he  applies  for 
an  order  of  resurvey,  and  that 
order  is  executed,  though  not 
returned.  Ibid. 

4.  Time  does  not  begin  to  run 
against  the  holder  of  such  an 
application,  where  there    has 
been  no  bonafide  purchaser,  un- 
til he  has   had  notice  of  the 
fraud.  Ibid. 

5.  The  holder  of  such  surrepti- 
tious warrant,    whose   alienee 
and  descendants  hold  more  than 
the  four  hundred  acres,  cannot 
be  considered  in  the  light  of  a 


person  claiming  under  a  settle- 
ment right,  and  therefore  pro- 
tected on  the  ground  of  a  set- 
tlement made  without  notice  of 
resurvey,  or  before  such  resur- 
vey is  returned.  Ibid. 
WASTE. 

1.  An  action  on  the  case,  in  the 
nature  of  waste,  cannot  be  main- 
tained against  a  tenant  for  cut- 
ting   and    carrying   away   the 
trunks  of  trees  blown  down  by 
a  tempest,  whether  the  lessor 
be  the  owner  of  the  inheritance, 
or  otherwise.  Shultv. Barker.  272 

2.  //  seems  that  the  proper  reme- 
dy is  an   action  of  trover  and 
conversion.  Ibid. 
WESTERN  UNIVERSITY. 

The  act  of  the  18th  of  February, 
1819,  vested  in  the  trustees  of 
the  WesternUniversity  of  Penn- 
sylvania, the  title  to  forty  acres 
of  the  vacant  land  belonging  to 
the  commonwealth,  adjoining 
the  out-lots  of  the  town  of  Alle- 
gheny, subject  to  the  right 
of  common  pasture,  given  by 
the  act  of  the  1 1  th  of  September, 
1787,  to  the  inhabitants  of  the 
said  town.  Trustees  of  the  West- 
ern University  \.  Robinson.  29 

WILL. 

1.  If,  on  the  trial  of  a  feigned  is- 
sue, to  determine  the  validity 
of  a  paper  purporting  to  be  a 
will,  the  party  who  sets  up  the 
paper  as  a  will,  calls  one  of  the 
subscribing     witnesses,      who 
swears,  that  at  the  time  of  the 
execution  of   the    instrument, 
the    testator   was    intoxicated 
and  incapable  of  making  a  will, 
he  may  give  in  evidence  the 
probate  before  the  register,  for 
the  purpose  of  showing  that  the 
witness  swore  differently  at  that 
time.   Cowden  et  at.  v.  Reynolds. 

281 

2.  The  writing  alleged  to  be  a  will, 
should  be  read  to  the  jury,  not  as 
evidence,  but  to  inform  them 
what  it  is  they  are  to  try.    Ibid. 

WITNESS. 
Sec  NOTARY  PUBLIC.   PAUPER. 
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1.  In  an  action  by  the  endorsee 
against  the  maker  of  a  promis- 
sory note,   the   endorser  is    a 
competent    witness   to    prove, 
that  the  defendant  had  notice 
of  the  endorsement,  before  he 
acquired  a  claim  upon  the  en- 
dorser, which  he  had  given  in 
evidence  as  a  set-oft'.    Zeigler  v. 
Gray.  42 

2.  Where  a  bond   has  been  as- 
signed, with  a  guaranty  by  the 
assignor  for  the  payment  of  it, 
the    guaranty  runs    with    the 
bond,  into  whosoever  hands  it 
may  pass;  and  the  assignor  is 
not  a  competent  witness,  in  a 
suit  brought  by  a  subsequent  as- 
signee,to  prove  matters  tending 
to  show  that  the  bond  has  been 
discharged.   Reed,  for  the  use, 
&c.9\.  Garvin  et  at.,  Exrs.    100 

3.  A  plaintiff',  who,  pending  the 
action,  assigns  all  his  interest 
in  the  claim  he  is  prosecuting 
to  a  third  person,  to  whom  he 
is  indebted,  to  whose  use  the 
action    is    marked,    and   who 
thereupon  acknowledges  under 
hand  and  seal,  that  his  debt  is 
satisfied,  to  the  amount  of  the 
plaintiff's  claim  against  the  de- 
fendant, and  releases  him  from 
the  same,  is,  upon  paying  the 
costs,  a  competent  witness.  Wil- 
ling v.  Peters.  177 

4.  A  commissioner  of  the  township 
of  Moyamensing,vrhois  ataxable 
inhabitant  of  the  same,  actually 
assessed  and  rated  as  an  inha- 
bitant, and    an   owner  of  real 
estate  in  the  said  township,  but 
•who  has  paid  all  the  taxes  as- 
sessed upon  him,  is  a  compe- 
tent witness  for  the  township, 
by  virtue  of  the  act  of  the  2d  of 
April)  1822,  in  a  suit  instituted 
prior  to  the  passage  of  the  act. 
M'-Farland  v.   Commissioners  of 
Moyamensing.  297 

.*>.  A  witness,  after  having  re- 
freshed his  memory  by  the  in- 
spection of  a  paper,  may  be 
asked  whether  the  articles  men- 
tioned in  the  paper  were  sold 


to  the  plain  lift'.  Babb  v.  Clemton, 

328 

6.  It  is  no  objection  to  the  com- 
petency of  a  witness,  that  his 
testimony  would  tend  to  clear 
him  of  a  fraud,  imputed  to  him 
by  another  witness.  Ibid. 

WRITTEN  INSTRUMENT. 

1.  The  court  is  to  give  the  con- 
struction of  a  written  instru- 
ment, except  where  it  cannot 
be   understood    without    refer- 
ence to  facts  dehors  the  writing; 
and,  in  that  case,  the  jury  are 
to  judge  of  the  whole  together. 
Watson,  Adm.  of  Davis,  v.  Elaine 
et  a/.,  Exrs.  of  Blaine.  131 

2.  Where  a  writing  contained,  in 
the  first  part  of  it,  a  certificate 
that  A.,  prior  to  its  execution, 
had  sold  to  B.  seven  hundred 
acres  of  land,  and  that  a  survey, 
made  by  S.  L.,  the  deputy  survey- 
or, containing  tivo  hundred  and 
nineteen  acres,  seventy-six  perches , 
and  the  allowance  of  six  per  cent, 
was  part  of  the  aforesaid  tract, 

for  which  the  said  B.  had  paid 
him  four  pounds  Jive  shillings, 
specie,  per  acre;  and  then  fol- 
lowed a  covenant,  by  the  said 
A.,  to  make  to  the  said  B.,  or 
his  assigns,  a  deed  of  convey- 
ance for  the  aforesaid  two  hun- 
dred and  nineteen  acres,  and 
seventy-six  perches,  clear  of 
every  incumbrance,  Sec.  Held, 
that  the  payment  of  four  pounds 
five  shillings,  specie,  per  acre, 
referred  only  to  the  two  hun- 
'drecl  and  nineteen  acres  and  se- 
venty-six perches,  and  not  to 
the  whole  tract  of  seven  hun- 
dred acres.  Ibid, 

WRIT  OF  ERROR. 

See  ERROR,  5. 

The  court  below,  having  arrested 
a  judgmentobtained  by  husband 
and  wife,  for  slander  of  the  wife, 
for  which  they  sued  out  a  writ 
of  error,  this  court  abated  the 
writ,  because  it  appeared  that 
the  wife  had  since  died.  Stroop 
et  Ux.  v.  Swarfs.  76 
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